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CASES 
AEGUED  AND  DETERMINED 

m  THB 

APPELLATE  COURT 

OF  THE 

STATE  OF  INDIANA, 

AT  INDIANAPOLIS,  NOVEMBER  TERM,  1891,  IN  THE  SEV- 
ENTY-SIXTH  YEAR  OF  THE  STATE. 


No.  385. 

The  State,  ex  rel.  Lee,  v.  Wanee,  Administrator, 

ET  AL. 

Justice  op  Peace. —  Void  Judgment, — FaUurt  of  Jtuike  to  Sign, — Breach 
of  Cffieial  Duty. — A  purported  judgment  rendered  bj  a  justice  of  the 
peace  is  void  where  he  fails  to  sign  his  name  to  such  judgment.  His 
failure  to  do  so  constitutes  a  breach  of  official  duty. 

€UjfE. —  Void  JitdgmerU  of  Surtiyahip, — Right  of  Action  by  Surety  on  Official 
Bond, — Complaint. — Ineufficieney  cf, — A  complaint  was  filed  before  a  justice 
of  the  peace  on  a  promissory  note.  The  complaint  averred  that  the 
defendant  S.  was  principal  on  said  note,  and  that  the  defendant  L.  Was 
surety  thereon,  but  there  was  nothing  contained  in  the  complaint  by 
which  it  appeared  on  the  face  of  the  note  that  L.  was  surety.  A  default 
was  taken  against  S.,  and  without  any  complaint  of  suretyship  or  paper 
of  any  kind  being  filed,  and  without  summons  or  notice  to  8.  to  an- 
swer the  complaint,  but  in  S.'s  absence,  and  without  his  knowledge,  the 
justice  proceeded  to  try  the  question  of  suretyship,  and  found  that  S. 
was  the  maker  of  said  note  and  L.  surety  thereon.  Judgment  was  ren- 
dered accordingly,  but  the  justice  failed  to  sign  the  judgment.  L.  paid 
it  and  instituted  suit  against  the  justice  and  his  sureties  on  the  official 
bond.  He  averred  the  foregoing  facts  in  his  complaint,  and  in  addition 
thereto  alleged  that  the  levy  upon  S.'s  property  was  released  by  order 
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of  the  plaintiflf  because  of  the  want  of  a  judgment  to  support  the  exe- 
cution ;  that  at  the  time  and  for  more  than  fifteen  days  after  the  rendi- 
tion of  said  judgment  S.  owned  sufficient  property  in  the  bailiwick  of 
the  constable  out  of  which  tHe  judgment  could  have  been  made ;  that 
the  plaintiff  remained  ignorant  that  the  judgment  was  void  until  a  long 
time  after  S.  had  absconded  from  the  State,  taking  bis  property  with 
him  or  disposing  of  it;  and  that  thereupon  the  plaintiff  paid  said  judg- 
ment in  full.     . 

Heldf  that  such  payment  did  not  furnish  L.  a  good  cause  of  action 
on  the  justice's  official  bond,  for  the  reason  that  the  judgment  of  the 
justice  on  the  question  of  suretyship  was  without  validity,  and  even  if 
the  justice  had  signed  the  judgment  his  attempted  adjudication  of  the 
question  of  suretyship  would  have  been  without  force  or  effect. 

Held,  also,  that  if  L.  desired  a.judgment  of  suretyship  in  his  favor  against 
S.  it  was  his  duty  to  have  adopted  the  procedure  required  by  sections 
1212  and  1213,  R.  S.  1881,  and  having  failed  to  do  so,  he  can  not  be 
heard  to  say  that  he  was  damaged  by  a  failure  of  the  justice  to  render 
up  and  sign  a  void  judgment  of  suretyship  in  his  favor  against  S. 

From  the  Shelby  Circuit  Court. 
K.  M.  Hord  and  E.  K,  Adams,  for  appellant. 
B.  F.  Love,  H.  (7.  Morri8on,T.  B.  Adams  and  J.  Carter, 
for  appellees. 

Robinson,  C.  J. — This  suit  was  commeoeed  by  the  ap- 
pellant on  the  oflScial  bond  of  Thomas  Benyon,  deceased,  ex- 
ecuted by  said  Benyon  and  his  sureties,  conditioned  for  the 
performance  of  the  ofiScial  duties  of  said  Benyon  as  a  justice 
of  the  peace. 

The  administrator  of  the  estate  of  Benyon  and  the  sure- 
ties on  the  bond  filed  separate  demurrers  to  the  complaint, 
which  were  sustained,  and  exception  saved. 

The  rulings  on  these  demurrers  constitute  the  assignment 
of  error. 

The  complaint,  after  alleging  the  election  of  Benyon  to 
the  oflSce  of  justice  of  the  peace,  the  execution  of  his  official 
bond  and  his  acoept^nce  of  the  office,  alleges  that  the  relator, 
as  surety,  and  one  John  Slater  as  principal,  executed  to 
Samuel  Hamilton  their  note  for  seventy  dollars,  with  eight 
per  cent,  interest  after  maturity,  and  attorney's  fees,  due 
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ninety  days  after  date  ;  that  afterwards,  while  said  Benyoa 
was  such  justice  of  the  peace,  said  HamiltOD,  at  the  instance 
of  the  relator,  filed  in  the  office  of  said  Benyon  as  such  jus- 
tice, a  complaint  on  said  note  against  said  Slater  and  Lee, 
alleging,  among  other  things,  that  said  Lee  was  surety  there- 
on and  said  Slater  was  principal,  praying  judgment,  etc. ; 
that  a  summons  was  issued  thereon  to  a  special  constable, 
who  served  the  same  by  reading  to  said  Lee,  and  by  copy  on 
said  Slater,  and  that  the  defendants  were  duly  notified  of  the 
time  said  cause  was  set  for  trial ;  that  at  the  hour  of  trial 
said  justice  proceeded  with  said  cause,  and  after  hearing  the 
evidence,  upon  default  of  said  Slater,  that  said  Slater  was 
principal  and  said  Lee  was  surety,  and  the  introduction  of 
said  note,  made  the  following  entry  upon  his  docket,  to  wit: 
The  complaint  is  then  set  out,  showing  said  Slater  was  prin- 
cipal on  said  note  and  said  Lee  was  surety.  It  is  then  shown 
that  summons  was  served,  etc. ;  that  the  surety  appeared  and 
the  principal  made  default;  that  the  justice  then  proceeded 
with  the  cause,  and  found  said  Slater  was  the  maker  of  the 
note  and  said  Lee  surety  thereon,  and  judgment  was  rendered 
accordingly,  and  by  order  of  plaintiff's  attorney  execution 
was  issued  forthwith,  and  placed  in  the  hands  of  the  proper 
constable,  with  instructions  to  levy  on  and  exhaust  the  prop- 
erty of  the  maker  of  said  note  before  the  property  of  the 
surety  was  levied  on,  etc.;  that  no  other  and  different  entry 
in  said  cause  was  made  than  as  above  set  out;  that  said  jus- 
tice did  not  sign  his  name  to  said  entry,  but  knowing  the 
condition  and  tenor  thereof,  issued  an  execution  on  said  entry 
and  placed  the  same  in  the  hands  of  said  constable,  and  en- 
dorsed thereon  that  said  Lee  was  surety  and  said  Slater  was 
principal,  directing  said  constable  to  first  exhaust  the  prop- 
erty of  said  Slater  before  he  levied  upon  the  property  of  said 
Lee  to  satisfy  said  execution  ;  that  said  constable  proceeded 
and  levied  said  execution  on  the  property  of  said  Slater  for 
an  amount  more  than  sufficient  to  satisfy  said  judgment,  in- 
terest and  costs ;  that  said  constable,  by  order  of  the  plain- 
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tifiF  in  said  cause,  released  said  levy  upon  said  property,  and 
released  said  execution,  stating  thereon  that  such  release 
was  made  by  reason  of  the  want  of  a  judgment  to  support 
said  execution ;  that  at  the  time,  and  for  more  than  fifteen 
days  after  the  rendition  of  said  judgment,  said  Slater  owned 
sufficient  property  within  the  bailiwick  of  said  constable  out 
of  which  to  make  said  debt,  interest  and  costs ;  that  said  re- 
lator was  ignorant  that  said  judgment  was  void  until  long 
after  said  Slater  had  absconded  from  the  State  of  Indiana, 
and  taken  his  property  with  him,  or  disposed  of  it ;  that 
thereafter  said  Lee  paid  said  Hamilton  the  full  amount  of 
said  note,  interest  and  costs;  that  if  said  judgment  had  been 
valid,  said  debt  could  have  been  made  off  of  the  property  of 
said  Slater,  and  said  Lee  would  not  have  been  required  to 
pay  any  part  of  said  debt.  The  complaint  alleges  the  death 
'  of  Benyon  and  the  appointment  of  Wanee  as  his  adminis- 
trator. 

The  foregoing  constitute  the  material  averments  of  facts 
in  the  complaint. 

The  parties  to  the  action  concur  that  the  purported  judg- 
ment rendered  by  the  justice  of  the  peace  was  void  by  rea- 
son of  the  justice  failing  to  sign  said  judgment,  and  such  is 
the  law.  "  It  is  only  by  his  record  that  the  justice  speaks. 
He  may  announce  his  conclusions,  but  until  that  conclusion 
is  entered  upon  his  docket  and  his  signature  affixed  thereto 
there  is  no  judgment.'^     Emery  v.  Royaly  117  Ind.  299. 

The  failure  of  the  justice  of  the  peace  to  attach  his  signa- 
ture to  the  judgment  was  a  breach  of  official  duty. 

But  although  the  judgment  was  void  by  reason  of  a  breach 
of  official  duty  of  the  justice  in  failing  to  sign  it,  does  such 
fact  aid  the  appellant  in  this  action,  and  had  the  judgment 
as  rendered  been  made  valid  by  the  justice  attaching  his  sig- 
nature thereto,  would  the  complaint  state  facts  sufficient  to 
constitute  a  cause  of  action  against  the  appellees?  The  note 
sued  on  was  not  made  an  exhibit  in  the  complaint,  neither 
the  original  nor  a  copy  was  filed  therewith.    The  complaint 
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averred  ''that  the  defendant,  John  Slater,  as  principal,  and 
T.  H.  Lee,  as  surety,  executed  and  delivered  to  the  plaintiff 
their  note,''  but  there  was  nothing  contained  in  the  com- 
plaint bj  which  it  appeared  upon  the  face  of  the  note  that 
Lee  was  surety.  A  default  was  taken  against  Slater,  and 
without  any  complaint  of  suretyship  or  paper  of  any  kind 
being  filed  by  Lee,  without  summons  or  notice  to  Slater  to 
answer  such  complaint,  but  in  Slater's'absence  and  without 
his  knowledge,  the  justice  proceeded  to  try  the  question  of 
suretyship,  and  found  that  John  Slater  was  the  maker  and 
T.  H.  Lee  was  surety  thereon,  and  rendered  judgment  that 
the  property  of  the  principal  should  be  exhausted  on  execu- 
tion before  levying  upon  the  property  of  the  surety.  The 
complaint  is  that  the  justice  failed  to  render  up  in  proper 
form  and  sign  the  same,  a  judgment  adjudicating  the  surety- 
ship between  Slater  and  Lee  on  the  note. 

The  question  now  arises  had  the  justice  signed  the  judg- 
ment with  the  finding  of  suretyship  therein  contained,  and  the 
relator  having  fully  paid  the-judgment,  interest  and  costs, 
could  he  maintain  this  action  against  the  appellees  on  the 
bond  by  reason  of  the  official  breach  of  the  justice  in  fail- 
ing to  attach  his  signature  to  the  judgment. 

Do  the  averments  in  the  complaint  show,  had  the  judg- 
ment been  signed  by  the  justice,  that  he  had  any  legal  power 
under  the  pleadings  in  the  case  to  adjudicate  the  question  of 
suretyship  between  the  relator  and  Slater?  This  question 
must  be  answered  in  the  negative.  There  was  no  complaint 
filed  by  the  relator  against  Slater  to  try  and  determine  the 
question  of  relator's  suretyship  as  provided  by  section  1212^ 
R.  S.  1881. 

The  judgment  of  the  justice  of  the  peace  upon  the  ques- 
tion of  suretyship  was  without  validity,  force  or  effect,  and 
even  though  the  justice  had  attached  his  signature  to  the 
judgment,  and  had  issued  execution  under  the  finding  of 
suretyship  therein  contained,  directing  the  exhaustion  of 
Slater's  property  before  taking  of  the  relator's  property  on  the 
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writ,  BDd  the  constable  had  proceeded  and  levied  on  the  re- 
lator's property  in  the  first  instance  and  sold  it  and  made  the 
judgment,  this  would  not  have  constituted  a  breach  of  the 
bond  of  Benyon  as  such  justice,  because  the  trial  of  the 
question  of  suretyship  between  the  relator  and  Slater  was 
void.  This  is  expressly  held  in  State,  ex  rel.,  v.  Eiinis,  74 
Ind.  17,  and  Joyce  v.  Whiineyy  67  Ind.  550.  In  Bliss  v. 
Douchf  110  Ind.  296,  the  court  says :  "We  are  of  the  opinion, 
however,  that  before  a  surety  in  an  execution  can  claim  that 
the  sheriff  is  liable  to  him  in  damages  for  his  failure  or  neg- 
lect to  levy  such  execution  first  upon  and  exhaust  the  property 
of  the  principal  therein,  he  must  show  by  proper  averments 
that  he  had  caused  ^  the  question  of  suretyship  to  be  tried 
and  determined'  as  provided  in  section  1212,  supra,  and 
had  procured  an  order  to  be  made,  as  provided  for  in  section 
1213,  supra.  This  is  substantially  what  we  decided  in  Douch 
v.  Bliss,  supra,  on  the  former  appeal  herein,  and  we  adhere  to 
that  decision.  State,  ex  rel,,  v.  Ennis,  supra.'*  It,  therefore, 
seems  clear  under  the  averments  in  the  complaint  and  the 
authorities  cited,  that  had  the  justice  of  the  peace  done  all 
the  things  the  complaint  charges  that  he  omitted  to  do,  and 
had  properly  attached  his  signature  to  the  judgment,  such 
judgment  would  not  have  given  the  relator,  Lee,  any  of  the 
rights  in  his  complaint  which  charged  that  he  was  deprived 
of  by  the  breach  of  the  official  duty  of  the  justice  of  the 
peace  in  his  omission  of  duty  in  relation  to  said  judgment. 

The  relator  was  not  damaged  by  the  alleged  omitted  acts 
of  the  justice  of  the  peace. 

If  the  relator  desired  a  judgment  of  suretyship  in  his  favor 
against  Slater  in  that  proceeding,  it  was  his  duty  to  have 
adopted  the  procedure  required  by  sections  1212  and  1213, 
supra^  to  have  conferred  upon  the  justice  the  jurisdiction  to 
render  such  a  judgment  against  Slater  in  his  favor.  It  was 
his  duty  to  have  filed  his  complaint  against  Slater  to  try 
and  determine  the  question  of  suretyship,  and  to  have 
caused  proper  process  to  have  been  served  on  Slater  to  an- 
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swer,  etc. ;  that  after  the  relator  failed  to  put  it  within  the 
power  of  the  justice  of  the  peace  to  render  a  valid  judgment 
of  suretyship  in  his  favor  against  Slater,  he  can  not  be  heard 
to  say  that  he  has  been  damaged  by  the  failure  of  the  justice 
to  formally  render  up  and  sign  a  void  judgment  of  surety- 
ship in  his  favor  against  Slater.  In  addition  to  the  author- 
ities cited  as  clearly  sustaining  the  conclusion  we  have  arrived 
at  upon  this  question,  see,  also,  Hawkins  v.  HawkinSy  28  Ind. 
66 ;  Knopf  v.  Morel,  111  Ind.  570 ;  PoHer  v.  Waltz,  108  Ind. 
40 ;  Phillips  v.  Cox,  61  Ind.  345. 

We  must  therefore  hold  that  the  complaint  failed  to  state 
facts  sufficient  to  constitute  a  cause  of  action  against  the  ap- 
pellees, and  that  the  demurrers  were  correctly  sustained 
thereto. 

The  judgment  is  affirmed,  with  costs. 

Filed  Feb.  18, 1892. 


No.  420. 

Shoveb,  Administratob,  et  al.  v.  Mybick. 

CONTBACT. — Care  aiid  Support, — Breach  of.— Measure  of  Damages, — Expec- 
tancy of  Life, — Claim  Against  Estate. — Where  a  mother  deeded  to  her 
daughter  an  interest  in  a  certain  farm  in  consideration  of  the  daughter's 
agreement  to  support  and  care  for  her  during  the  remainder  of  her  life- 
time, the  contract  for  care  and  support  was  a  continuing  one,  and  upon 
a  breach  thereof  the  mother  had  a  right  to  recover  full  and  final  dam- 
ages, including  the  entire  expense  for  such  support  and  care,  not  only 
from  the  date  of  the  breach  to  the  commencement  of  the  action,  but 
during  the  remainder  of  her  life.  It  is  immaterial  whether  the  breach 
occurred  from  some  cause  during  the  life  of  the  daughter,  or,  as  in  this 
instance,  because  of  her  death.  In  the  latter  case  the  remedy  would  be 
i^ainst  her  estate.  The  value  of  the  support  yet  due  the  mother  is  not 
to  be  measured  by  the  value  of  the  lands  she  conveyed  to  her  daughter 
in  consideration  of  such  support. 

Sams. — Ex$essive  Attowanee. —  Whai  isnot. — Where  the  breach  occurred  when 
the  mother  was  advanced  in  years,  and  the  evidence  showed  that  until 
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the  end  of  her  expectancy  of  life  there  would  be  a  period  of  at  least 
five  years  of  a  failure  to  maintain  and  support  her,  and  that  such  care 
and  support  was  worth  $192  a  year,  an  allowance  of  $800  against  the 
daughter's  estate  can  not  be  regarded  as  an  excessive  allowance. 

SAXi^-^C(msideTaiion,^Inddermiriaie  Value, — Fravd, — Where  the  consider- 
ation of  a  contract  is  agreed  upon  between  the  parties^  and  the  same  is 
uf  an  indeterminate  value,  the  courts  will  not  substitute  their  judgment 
for  that  of  the  parties,  but  will  uphold  the  contract  unless  it  be  tainted 
with  fraud. 

Evidence.— £xp«r<  Witne9$  as  to  Probable  Longevity, — Mortalily  Tables. — He- 
freshing  BeeoUecHon, — It  was  not  error  for  the  court  to  permit  oertain 
standard  mortality  tables  to  be  made  use  of  upon  the  trial  to  refresh  the 
memory  of  a  witness  who  had  been  placed  upon  the  stand  as  an  expert 
upon  the  subject  of  life  insurance,  and  the  probable  longevity  of  a  per- 
son at  a  certain  age. 

Same. — Probable  Longevity, —  Introduction  of  Standard  Mortality  Tables. — 
Standard  tables,  such  as  the  '^American  Mortality  Tables,''  showing 
mortality  rates  and  expectancies  of  human  lives  at  certain  ages  and 
under  certain  conditions,  and  probable  longevity,  as  well  as  the  present 
worth  of  annuities,  etc.,  may  be  read  in  evidence  under  proper  instruc- 
tions as  to  their  use,  in  cases  involving  such  controversies.  As  to  the 
various  modes  in  which  life  expectancy  may  be  proved,  see  latter  part 
of  opinion. 

From  the  Marion  Circuit  Court. 
H.  J.  Everett,  for  appellants. 
v.  Garter,  for  appellee. 

Beikhard,  J. — ;This  appeal  is  taken  from  the  allowance 
of  a ,  claim  filed  against  the  estate  of  Henrietta  Hiibbard^ 
deceased. 

The  facts  upon  which  the  claim  rests  are  as  follows :  Hen- 
rietta Hubbard,  the  decedent,  and  Jesse  Hubbard,  the  ap- 
pellant, were  husband  and  wife,  and  Dolly  Myrick,  the  ap- 
pellee, was  the  mother  of  Henrietta.  In  1883  the  appellee 
was  the  owner  of  an  undivided  third  part  of  a  forty-acre 
tract  of  land  in  Morgan  county,  Indiana,  as  the  widow  of  her 
deceased  husband,  and  the  decedent  and  her  brothers  and 
sisters  were  the  owners  of  the  remaining  two-thirds  of  said 
tract.  At  that  time  the  appellee  and  her  said  daughter  Hen- 
rietta entered  into  an  agreement  by  which  the  latter  under- 
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took  to  support  and  care  for  her  mother  during  the  remainder 
of  her  lifetime,  in  consideration  of  which  the  appellee  con- 
veyed to  Henrietta  her  interest  in  said  farm.  Shortly  after- 
wards Henrietta  purchased  of  her  brothers  and  sisters  the 
residue  of  the  farm,  thus  becoming  the  owner  of  the  entire 
forty  acres.  Tlie  appellee  commenced  living  with  her  daughter 
at  that  time,  and  continued  to  do  so  until  October  31st,  1889, 
when  Henrietta  died.  The  husband  of  Henrietta  then  broke 
up  housekeeping,  and  ceased  to  provide  and  care  for  the  ap- 
pellee, and  she  left  his  family  and  went  elsewhere  to  seek  a 
livelihood.  The  appellant  Shover  was  appointed  adminis- 
trator of  the  estate  of  said  decedent,  and  the  appellee  filed 
her  claim  against  said  estate,  demanding  an  allowance  in  some^ 
adequate  amount  for  the  value  of  the  care  and  support  due 
her  from  her  daughter  during  the  residue  of  the  claimant's 
life. 

The  cause  was  tried  by  the  court,  and  an  allowance  was 
made  the  appellee  of  $800. 

The  appellant  Hubbard,  as  the  surviving  husband  and  heir 
of  the  decedent,  joined  in  the  defence,  and  appeals  under  sec- 
tion 2454,  R.  S.  1881.  The  administrator,  on  the  7th  day 
of  January,  1891,  dismissed  his  appeal,  and  the  same  is  there- 
fore now  prosecuted  by  Hubbard  alone. 

The  only  error  assigned  is  the  overruling  of  the  motion 
for  a  new  trial.' 

Two  reasons  are  urged  why  that  motion  should  have  been 
sustained,  viz. :  1.  Because  the  allowance  is  excessive  ;  and, 
2.  Because  the  court  erred  in  admitting  testimony  as  to  what 
the  mortality  tables  show  is  the  expectancy  in  a  term  of  life 
at  the  ag^  of  80  and  81  years. 

The  evidence  tends  to  prove  that  according  to  the  estab- 
lished mortality  rates,  as  gathered  from  tables  prepared  by 
life  insurance  companies,  a  person  in  good  health  at  the  age 
of  80  years  has  an  expectancy  of  4y^  years,  and  at  the  age 
of  81  years  of  4j^  years.      The  evidence  also  tended  to 
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show  that  the  appellee  was  about  81  years  old  at  the  time  of 
i^he  trial  and  in  good  health  for  a  person  of  that  age. 

From  the  time  Henrietta  Hubbard  died,  viz.:  October  31, 
1889,  until  the  end  of  the  appellee^s  expectancy,  there  would 
be  a  period  of  at  least  five  years  of  a  failure  to  maintain  and 
support  the  appellee,  as  was  agreed  upon  in  her  contract  with 
her  daughter.  An  allowance  of  $800  for  five  years  would  be 
equivalent  to  $160  per  year.  There  was  evidence  that  it 
would  be  worth  from  $16  to  $25  per  month  to  furnish  such 
support.  At  an  estimate  of  $16  per  month  the  value  of  the 
services  and  support  for  a  year  would  amount  to  $192,  and 
for  five  years  to  $960.  We  think,  therefore,  the  evidence 
abundantly  sustains  the  finding  as  to  amount.  We  can  not 
agree  with  the  appellants'  counsel  that  the  value  of  the  sup- 
port yet  due  Mrs.  My  rick  must  be  measured  by  the  value  of 
the  lands  she  conveyed  to  her  daughter  in  consideration  of 
such  support.  We  presume  if  the  appellee  had  died  a  few 
days  after  the  contract  was  entered  into,  her  other  heirs 
would  not  have  been  in  any  position  to  claim  a  portion  of 
the  land,  or  its  equivalent,  because  of  the  inadequacy  of  the 
consideration.  Neither  can  the  representatives  of  the  de- 
cedent now  claim  that  because  of  the  long  duration  of  ap- 
pellee's life  there  should  be  a  diminution  of  the  liability  to 
support  and  care  for  her.  If  such  a  rule  were  to  obtain^ 
there  is  no  reason  why  the  appellee  could  not  have  been 
turned  out  at  the  end  of  the  first  year,  if  it  could  have  been 
shown  that  a  year's  support  was  all  the  appellee's  interest  in 
her  farm  was  worth.  There  is  neither  reason  nor  justice  in 
such  a  construction,  and  no  authority  has  been  referred  to 
which  it  is  claimed  sustains  the  doctrine  contended  for.  On 
the  other  hand,  it  is  well  settled  that  where  the  considera- 
tion of  a  contract  is  agreed  upon  between  the  parties  and 
the  same  is  of  an  indeterminate  value,  the  courts  will  not 
substitute  their  judgment  for  that  of  the  parties,  but  will 
uphold  the  contract  unless  it  be  tainted  with  fraud.  Keller 
V.  Orr,  106  Ind.  406 ;   Price  v.  Jones,  105  Ind.  543 ;    Vigo^ 
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etc.y  Society  v.  Brumfiely  102  Ind.  146;    Wolford  v.  Powers^ 
«5  Ind.  294. 

When  the  decedent  entered  into  the  agreement  and  re- 
ceived from  her  mother  the  conveyance  of  the  land,  she  ac- 
cepted the  terms  thereof,  including  both  that  which  was  ben- 
eficial and  that  which  was  burdensome.  Her  contract  to 
support  and  care  for  the  appellee  was  a  continuing  one,  and 
upon  a  breach  thereof  the  latter  had  a  right  to  recover  full 
and  final  damages,  including  the  entire  expense  for  such 
support  and  care,  not  only  to  the  time  of  the  commence- 
ment of  the  action,  but  during  the  remainder  of  her  life. 
Schdl  V.  Plumby  55  N.  Y.  592.  This  must  be  true,  whether 
the  breach  arose  from  some  cause  during  the  life  of  the  de- 
cedent or  because  of  her  death.  In  the  latter  case  the  rem- 
edy is,  of  course,  against  her  estate.  The  measure  of  dam- 
ages for  such  breach  is  the  value  of  the  support  and  care 
from  the  time  of  the  breach,  which,  in  this  case,  is  the  time 
of  the  intestate's  death,  to  the  day  of  the  trial,  and  the  pres- 
ent worth  of  such  support  and  care  from  the  day  of  the  trial 
to  the  end  of  the  life  in  question. 

This  brings  us  to  the  consideration  of  the  second  point 
relied  on  by  the  appellant  for  the  reversal  of  this  cause,  viz.: 
The  admission  of  testimony  in  reference  to  the  appellee's  ex- 
pectancy. 

The  question  we  are  called  upon  to  determine  is  as  to  the 
proper  mode  of  proving  the  present  value  of  what  is  equiv- 
alent to  an  annuity  for  life.  In  the  present  case,  as  we  have 
already  s6en,  the  evidence  was  that  it  was  worth  at  least  $16 
per  month  to  support  and  care  for  the  appellee,  and  that  her 
age  was  about  eighty-one  years.  If  we  accept  the  lowest 
estimate,  then,  as  the  correct  one,  the  appellee  was  entitled 
to  a  life  annuity,  chargeable  to  the  estate  of  her  deceased 
daughter,  of  $192.  What  was  the  correct  method  of  estab- 
lishing the  present  worth  of  this  annuity?  It  appears  from 
the  record  that  certain  "American  Mortality  Tables"  were 
made  use  of  upon  the  trial,  not  strictly  as  a  matter  of  evi- 
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dence,  perhaps,  but  to  refresh  the  memory  of  a  witness  who 
had  been  placed  upon  the  stand  as  an  expert  upon  the  sub- 
ject of  life  insurance,  and  the  probable  longevity  of  a  per- 
son at  a  certain  age.  The  witness,  having  shown  himself 
competent  to  testify  in  relation  to  the  subject  under  investi- 
gation, was  permitted  to  state,  over  the  appellant's  objection 
and  exception,  that  a  person  in  good  health  at  the  age  of 
eighty  years  had  an  expectation  of  4^  years,  and  at  the  age 
of  eighty-one  years  had  an  expectation  of  4^^  years.  The 
appellant  insists  that  this  was  error. 

The  inquiry  is  one  of  more  than  ordinary  importance,  and 
we  can  not  but  regret  our  inability  to  find  some  precedent 
in  the  decisions  of  our  Supreme  Court.  Disputed  questions 
constantly  arise  in  which  it  becomes  necessary  to  settle  in 
some  legal  manner  the  present  worth  of  estates  maturing  in 
the  future.  Besides  the  case  presented  by  this  appeal,  there 
are  those  where  life-estates  have  to  be  sold  to  make  cash  as- 
sets ;  or  where  the  value  of  the  estate  of  one  who  takes  after 
a  life  in  being  is  to  be  ascertained  ;  or  where  a  sum  of  money 
is  directed  to  be  paid  after  the  death  of  a  person  then  livings 
and  it  is  sought  to  find  its  present  value ;  or  where  the  pres- 
ent worth  of  a  life  policy  is  to  be  established.  In  these  and 
in  all  other  controversies  where  the  entire  body  of  an  estate 
is  to  be  disposed  of  at  once  in  proportion  to  certain  inter- 
ests in  the  same,  depending  upon  some  future  contingency 
or  contingencies,  it  frequently  devolves  upon  courts  and 
juries  to  deal  with  this  problem.  Of  course  it  is  impossi- 
ble, even  with  our  present  advanced  facilities  in  vital  statis- 
tics,to  arrive  at  anything  like  exactness  in  results  in  these 
adjustments.  The  most  and  the  best  that  can  be  done  is  to 
approximate  as  nearly  as  may  be  a  correct  conclusion. 

The  use  of  life  and  annuity  tables  has  long  been  resorted 
to  by  the  courts  of  this  country  and  England  in  making  es- 
timates of  present  values.  The  business  of  life  insurance 
and  the  sale  of  annuities  by  societies  and  corporations  proved 
to  be  so  successful  among  our  British  ancestors  that  the  gov- 
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ernment  itself,  by  the  statute  of  6  W.  &  M.,  ch.  5  and  20, 
assumed  the  undertaking  for  the  purpose  of  raising  some  of 
its  revenues.  Statistics  concerning  the  longevity  of  human 
lives  were  necessary,  therefore,  to  estimate  the  required 
charges  for' such  protection,  and  these  statistics  were  gradu- 
ally arranged  by  mathematicians  into  "  tables,*'  from  which 
the  average  duration  of  life  at  certain  ages  and  conditions 
could  be  ascertained  with  reasonable  certainty.  Between 
the  years  1735  and  1780  Dr.  Richard  Price,  of  England, 
prepared  his  celebrated  "  Northampton  Tables  *'  from  bills 
of  mortality  kept  in  the  parish  of  All  Saints,  a  town  in  the 
North  of  England,  and  during  the  years  1779  and  1780  the 
^  Carlisle  Tables ''  were  framed  for  the  town  of  Carlisle,  also 
in  the  north  of  England,  from  observations  made  upon  a 
population  of  8,000  persons.  In  addition  to  these  there  are 
the  *'  Equitable  Tables,"  prepared  by  the  Equitable  Insur- 
ance Company,  of  London ;  the  "  Sweden  Tables,"  based 
apon  estimates  of  mortality  among  the  populations  of  Swe- 
den and  Finland;  '^Finlaison's^  Tables,"  made  by  John  Fin- 
laison,  under  the  direction  of  the  British  government;  "Mc- 
Kean's  Tables,"  by  Alexander  McKean,  actuary,  of  Lon- 
don, and  others.  "  Wigglesworth's  Tables,"  prepared  by 
Dr.  Wigglesworth,  were  prepared  from  observations  made 
in  New  England,  and  "Bland's  Tables"  were  arranged  by 
Chancellor  Bland,  of  Maryland,  from  other  tables.  See 
WUliams'8  Case,  3  Bland  Ch.  Rep.  196  (227) ;  2  Edinburgh 
Encyc,  tit.  "Annuities,"  p.  150  et  aeq.;  2  Encyc.  Brit.,  tit. 
"Annuities,"  p.  72  et  seq. ;  Estabrook  v.  Hapgood,  10  Mass. 
313  (315). 

These  tables  are  regarded  as  standard  and  authoritative 
data  for  making  estimates  of  the  character  of  those  under 
consideration  and  have  long  been  used  in  different  ways  by 
the  courts  of  Great  Britain  and  America  as  among  the  most 
available  means  for  the  equitable  adjustment  of  such  contro- 
versies. In  the  statistical  reports  of  the  United  States  Cen- 
sus office,  upon  the  taking  of  every  census,  there  are  pub- 
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lished  by  the  government  certain  tabulated  statements  cf 
mortality  among  diflTerent  groups  of  the  population  of  the. 
United  States,  including  tables  showing  the  expectation  of 
lives  at  all  ages  and  among  various  classes  of  population. 
These  statements  are  based  upon  the  experience  and  obser- 
vation of  scientific  men,  and  form  a  portion  of  the  vital  stat- 
istics as  well  as  of  the  current  history  of  the  country.  They 
are  known  as  the  "  Mortality  Tables  of  the  United  States/'  or 
as  "American  Mortality  Tables."  It  seems  to  be  well  estab- 
lished that  of  the  contents  of  these  tables  the  courts  will  take 
judicial  knowledge.  Whart.Ev.,  section  282,  and  notes;  Gor- 
don,  etc,  Co.  v.  Tweedy,  74  Ala.  232.  It  is  also  held  to  be 
proper  to  introduce  such  tables  as  those  above  named' and 
others  recognized  as  standards  and  proved  to  be  such,  in  evi- 
dence, and  permit  them  to  be  used  as  such  by  the  court  or  jury. 
Thus  it  was  held  by  the  Supreme  Court  of  the  United  States, 
in  an  action  for  personal  injury  against  a  railroad  company, 
that  so  far  as  it  is  susceptible  of  an  estimate  in  money  for  the 
loss  and  damage  caused  him  by  the  defendant's  negligence  in 
impairing  the  plaintiff's  ability  to  make  a  livelihood,  standard 
life  and  annuity  tables  may  be  put  in  evidence  for  the  con- 
sideration of  the  jury,  although  they  are  not  to  be  treated  as 
absolute  guides  to  control  their  decision.  Vtcksburg,  etc.,  R. 
R.  Go,  V.  Putnam,  118  U.  S.  645.  And  in  a  Vermont  case 
it  was  decided  that  where  the  plaintiff  proves  an  outstanding 
life-estate  as  a  breach  of  the  covenant  of  seisin,  and  gives 
evidence  as  to  the  age  and  general  health  of  the  tenant  for 
life  and  the  annual  value  of  the  premises,  it  is  not  error  for 
the  court  to  allow  Dr.  Wigglesworth's  tables  for  estimating 
life  estates  to  be  used  by  the  jury  in  computing  the  damages, 
under  proper  instructions  in  regard  to  the  use  to  be  made  of 
them.     3Iill8  v.  Catlin,  22  Vt.  98. 

In  Sauter  v.  New  York,  etc.,  R.  R.  Co.,  66  N.  Y.  50,  which 
was  an  action  for  negligently  causing  the  death  of  a  person, 
it  was  adjudged  that  the  Northampton  tables  were  competent 
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evidence  to  prove  the  probable  duration  of  life  of  the  de- 
ceased, which  is  an  element  in  estimating  the  damages. 

In  Donaldson  v.  Mississippi,  etc.,  R.  R.  Co.,  18  Iowa,  280, 
the  Carlisle  tables  were  held  to  be  admissible  in  evidence, 
having  been  shown  to  be  standard  tables  upon  the  subjects 
upon  which  they  treat,  and  that  they  were  competent  to  prove 
the  expectation  of  life.  To  the  same  effect  are  Walters  v. 
Chicago,  etc.,  R.  R.  Co.,  41  Iowa,  71 ;  Central  R.  R.  Co.  v. 
Crosby,  74  Ga.  737  ;  McKeigue  v.  City  of  Janesville,  68  Wis. 
50 ;  Central  R.  R.  Co.  v.  Richards,  62  Ga.  306. 

In  Iowa  it  is  held  that  the  ^'  Encyclopedia  Britannica,'' 
containing  the  "  Carlisle  Life  Tables,'*  may  be  introduced  in 
evidence  in  a  proper  case.  Worden  v.  Humeston,  etc.,  R. 
W.  Co.,  76  Iowa,  310;  Haden  v.  Sioux  City,  etc.,  R.  R.  Co., 
(Iowa)  27  N.  W.  Rep.  733. 

The  practice  resorted  to  in  the  present  case  was  that  of 
asking  an  expert  witness  his  opinion  as  to  the  probable  du- 
ration of  a  healthy  life  at  the  ages  of  eighty  and  eighty-one 
years,  based  upon  his  own  knowledge  and  observations,  as 
well  as  upon  the  tables  before  him,  which  he  had  identified 
as  standard  tables  used  in  the  business  of  life  insurance. 

Expert  witnesses  may  testify  and  give  information  based 
upon  scientific  and  statistical  facts,  and  in  doing  so  they  may 
refresh  their  recollections  by  references  to  books,  tables  or 
other  sources  from  which  such  knowledge  is  usually  derived. 
1  Whart.  Ev.,  section  666.  It  has  been  held  that  stock- 
brokers, whose  business  is  that  of  buying  and  selling  life  an- 
nuities, and  who  are  acquainted  with  the  values  of  the  same, 
are  competent  to  testify  as  to  the  value  of  an  annuity  for  the 
life  of  a  person  of  a  certain  age.  Heathcote  v.  Paignon,  2 
Brown  Ch.  167.  And  it  is  said  that  actuaries  and  account- 
ants, experienced  in  life  insurance  business,  are  competent  to 
testify  as  to  the  value  of  anuuities  and  average  duration  of 
lives,  and  for  the  purpose  of  refreshing  the  memory,  wit- 
nesses are  permitted  to  refer  to  standard  tables  used  by  life 
insurance  companies  for  determining  those  questions.  Rogers 
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Exp.  Test.,  section  160,  and  n.;  Rowley  v.  London,  etc.,  R. 
W.  Co,,  8  L.  R.  Exch.  221 ;  Shippen  and  Robbins^s  Appeal, 
80  Pa.  St.  391. 

In  our  own  State  it  has  been  repeatedly  held  that  experts 
may  testify  and  give  their  opinions  and  conclusions  arrived 
at  from  the  study  and  examination  of  books  as  well  as  from 
their  own  experiences  and  observations,  and  that  scientifio 
books,  etc.,  may  be  referred  to  by  them  to  refresh  their  recol- 
lection, though  medical  works  may  not  be  introduced  in  ev- 
idence. Carter  v.  State,  2  Ind.  617  ;  Davis  v.  State,  35  Ind. 
496;  Hess  v.  Lowrey,  122  Ind.  225. 

And  it  is  also  settled  now  in  this  State  that  where  books 
or  records  that  might  be  properly  used  in  evidence  are  vol- 
uminous, it  is  competent  for  experts  who  have  examined  them 
to  testify  as  to  the  results  of  such  examination  with  regard 
to  the  subject  under  investigation.  Hollingsworth  v.  State, 
111  Ind.  289;   Culver  v.  Marks,  122  Ind.  554. 

It  seems,  however,  that  as  to  "  books  of  exact  science, 
in  which  conclusions  from  certain  and  constant  data  are 
reached  by  processes  too  intricate  to  be  elucidated  by  a  wit- 
ness," and  when  it  is  shown  that  such  books  have  been  ac- 
cepted as  standards  upon  the  particular  subject  under  exam- 
ination, they  are  admitted  as  evidence.  For  these  reasons 
the  Carlisle,  Northampton  and  other  standard  tables  con- 
taining mortuary  statistics  and  calculations  have  been  ad- 
mitted as  proper  evidence  to  prove  the  statements  and  esti- 
mates which  they  contain.  1  Whart.  Ev.,  section  667; 
Rogers  Exp.  Test.,  section  163. 

From  what  has  been  said  we  think  it  fairly  deducible  that 
proof  of  the  probable  longevity  of  a  person  of  a  given  age 
and  conditions,  as  well  as  the  present  value,  annuities  and 
estates  depending  upon  future  contingencies,  may  be  effected 
in  any  or  all  of  the  following  ways : 

1.  The  court  may  take  judicial  knowledge  of  the  United 
States  Mortality  Tables,  and,  perhaps,  other  standard  tables 
of  the  kind  and  character  heretofore  spoken  of. 
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2.  Standard  tables,  showing  mortality  rates  and  expectan- 
cies of  human  lives  at  certain  ages  and  under  certain  condi- 
tions, and  probable  longevity,  as  weH  as  the  present  worth  of 
annuities,  etc.,  may  be  used  as  evidence,  under  proper  in- 
structions as  to  their  use,  in  the  trial  of  causes  involving 
such  controversies  as  those  hereinbefore  alluded  to. 

3.  Expert  witnesses  may  testify  as  to  results  and  conclu- 
sions arrived  at  by  them  with  reference  to  these  subjects,  and 
such  witnesses  may  refer  to  the  tables  and  data  upon  which 
their  knowledge  is  based,  in  whole  or  in  part,  as  a  means  of 
refreshing  their  memories. 

In  the  case  at  bar  there  is  nothing  to  show  that  the  court 
transcended  its  power  in  the  admission  of  the  evidence  ob- 
jected to.  None  of  the  evidence  given  was  necessarily  con- 
clusive. These  sources  of  proof,  as  has  been  before  stated, 
are  not  expected  to  lead  to  absolutely  accurate  results.  The 
very  name  sometimes  given  these  subjects — ^*  the  doctrine  of 
chances '' — indicates  an  absence  of  certainty.  The  court  had 
before  it  sufficient  data  upon  which  to  base  the  conclusion 
arrived  at.  It  had  the  opinion  of  the  witness,  the  tables 
before  it,  the  age  and  condition  of  the  appellee,  and  all  other 
facts  necessary  to  form  an  intelligent  and  satisfactory  judg- 
ment. We  must  assume  that  all  these  facts  and  circum^ 
stances  were  considered  by  the  court  in  making  its  estimate 
of  the  quasi  annuity  that  was  coming  to  the  appellee.  It 
must  be  remembered,  too,  that  the  sum  to  be  found  was  the 
then  present  value  of  something  that  had  not  fully  matured 
and  that  proper  discount  was  to  be  made  upon  all  future  in- 
stallments. In  view  of  all  these  considerations  it  seems  to 
us  that  the  result  ;reached  is  fair  and  equitable,  and  that  the 
appellant  has  no  just  cause  for  complaint.  We  find  no  error 
either  in  the  admission  of  evidence  or  in  the  amount  of  the 
finding,  and  are  of  the  opinion  that  the  motion  for  a  new 
trial  was  correctly  overruled. 

The  judgment  is  affirmed. 

Filed  Feb.  18, 1892. 

Vol.  4.-2 
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Steeg  v.  Walls. 

E«riDENCE. — CompHejiey  of  AdmisaioM. —  Compromise. — A  partj  can  uot 
render  an  admission  incompetent  hy  testifying  that  he  intended  it  to 
bring  about  a  compromise,  unless,  in  fact,  there  was  an  honest  contro- 
versy between  the  parties,  and  an  agreement  pending  or  proposed  to  set- 
tle it  without  litigation. 

Ibstbuctions  to  Jury.— How  Brought  Into  the  Eeeord. — FUing. — BiU  of 
Exceptions. — Instructions  can  not  be  brought  into  the  record  without  a 
bill  of  exceptions,  unless  it  affirmatively  appears  that  they  were  filed^ 
and  to  be  filed  the  attention  of  the  court  should  be  called  to  the  filing 
and  the  filing  minuted  on  the  docket,  and  be  made  to  appear  as  a  part 
of  the  court  proceedings  in  the  order  book. 
From  the  Marion  Circuit  Court. 

A.  B.  Young,  for  appellant. 

W.  E.  Niblack  and  W.  B.  Walls,  for  appellee. 

Crumpacker,  J. — This  action  was  brought  by  Walls  to 
recover  the  value  of  legal  services  alleged  to  hftve  been  per- 
formed by  him  for  Steeg.  The  plaintiff  had  judgment  be- 
low^ and  the  defendant  appeals  and  assigns  for  reversal,  error 
in  overruling  his  motion  for  a  new  trial. 

The  appellee  testified  to  the  rendition  of  the  services  and 
their  value, and  that  he  had  not  been  paid  therefor.  Appellant 
did  not  deny  the  performance  of  some  of  the  services  sued 
for^  but  testified  that  he  offered  to  pay  the  appellee  therefor 
and  the  latter  refused  to  accept  anything  because  of  favoi*s 
he  had  received  from  appellant. 

Appellant  had  become  surety  upon  a  bond  for  appellee  at 
one  time  and  seemed  to  be  apprehensive  that  he  would  be 
held  liable  thereon  for  some  default  of  the  principal.  On 
cross-examination  of  appellant  the  court  permitted  counsel 
to  ask  him  if  he  did  not,  upon  an  occasion  properly  identi- 
fied, state  to  appellee  that  he  would  pay  him  what  he  owed 
him  if  the  latter  would  satisfy  him  (appellant)  that  there 
was  no  liability  on  the  bond.  It  is  insisted  that  there  was 
error  in  this  action  of  the  court,  because  the  statement  was 
made  in  an   attempt  to  effect  a   compromise.     Appellant 
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had  testified  generally  that  any  offer  of  payment  he  made 
was  for  the  purpose  of  avoiding  litigation^  and  not  because 
he  was  indebted. 

The  evidence  complained  of  does  not  seem  to  bear  any  in-r 
dications  of  an  overture  of  pacification.  The  offer  was  not 
to  pay  a  sum  to  avoid  controversy,  but  to  pay  what  appel- 
lant "  awed/'  if  he  could  be  assured  that  he  would  not  be 
held  for  anything  as  surety  upon  the  bond.  A  party  can 
not  render  an  admission  incompetent  by  testifying  that  he 
intended  it  to  bring  about  a  compromise,  unless  there  was  in 
fact  an  honest  controversy  between  the  parties  and  a  treaty 
pending  or  proposed  to  settle  it  without  resort  to  litigation. 
There  was  no  error  in  the  admission  of  the  evidence. 

Complaint  is  next  made  of  the  giving  and  refusal  of  cer- 
tain instructions,  but  the  point  is  made  upon  the  other  side 
that  the  instructions  are  not  in  the  record.  What  purports 
to  be  the  instructions  given  and  refused,  with  exceptions  en- 
tered upon  the  margin,  duly  dated  and  signed,  were  copied 
into  the  transcript  by  the  clerk.  They  were  not  made  part 
of  the  record  by  bill  of  exceptions,  and  it  does  not  appear 
that  they  were  filed.  It  is  well  settled  under  our  practice 
act  that  instructions  can  not  be  brought  into  the  record  with- 
out a  bill  of  exceptions,  unless  it  affirmatively  appears  that 
they  were  filed.  Glanin  v.  Fagan,  124  Ind.  304;  Butler  v. 
Roberts,  118  Ind.  481 ;  FoH  Wayne,  etc.,  R.  W.  Co.  v.  Bey- 
erle,  110  Ind,  100;  Childress  v.  Gallender,  108  Ind.  394; 
Landtoerlen  v.  Wheeler,  106  Ind.  523. 

Filing,  in  this  connection,  means  more  than  the  stamping 
or  endorsement  of  the  file-mark  upon  the  instructions  by  the 
clerk.  The  attention  of  the  court  should  be  called  to  the  filing, 
and  the  filing  minuted  in  the  court  docket,  and  be  made  to 
appear  as  part  of  the  court  proceedings  in  the  order-book. 

The  instructions  in  this  case  are  not  before  us. 

The  judgment  is  affirmed. 

FUed  Feb.  19, 1892. 
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Carico  et  cU.  v.  Moore  ei  aL 
No.  403. 

Calico  et  al.  v,  Moore  et  al. 

PAETNEBfiHlP.—  IVho  May  be  Regarded  as  Partners. — Name  of  Partnership. — 
'  Where  persons  associate  themselves  with  each  other,  and  carrj  on  busi- 
ness together  under  a  common  name,  but  the  association  is  not  a  cor- 
poration, the  persons  composing  it  may  be  regarded  as  partners.  The 
business  of  a  partnership  may  be  carried  on  under  any  name  which  the 
partners  adopt,  though  it  be  one  in  form  appropriate  for  a  corporation 

Same. — Complaint. — Averments  not  Gonfliciing. — Where  a  complaint  con- 
tained the  direct  averment  that  the  defendants  were  partners,  doing 
business  under  a  firm  name  and  style  mentioned,  the  further  averment 
that  they  held  themselves  out  and  permitted  themselves  to  be  held  out 
as  partners,  was  not  inconsistent  with  the  prior  averment,  and  did  not 
render  the  pleading  insufficient. 

Parties. — Non-Joinder  of. — Demurrer, — A  demurrer  for  non-joinder  of  nec- 
essary parties  defendant  will  not  lie,  unless  the  complaint  on  its  face 
shows  the  defect  of  parties. 

Same. — Answer  in  Abatement. — (hnitted  Parties  Subject  to  jFVoc«m. — Answer 
Must  Aver. — An  answer  in  abatement  for  non-joinder  of  persons  alleged 
to  be  jointly  liable  with  the  defendants,  which  does  not  show  that  such 
persons  were  subject  to  the  process  of  the  court,  is  insufficient. 

Same.— 06/ection  as  to  Defect  of. — How  Must  bt  Taken. —  Waiver  of. — If  the 
objection  that  there  is  a  defect  of  parties  defendant  be  not  taken  either 
by  demurrer  or  answer  in  abatement,  ''  the  defendant  shall  be  deemed 
to  have  waived"  such  objection.    Section  343,  B.  8.  1881. 

Appeal. —  When  Question  not  to  be  Considend. — A  question  not  assigned  as 
a  reason  for  a  new  trial  can  not  be  considered  on  appeal. 

From  the  Vigo  Circuit  Court. 

W.  H.  Soale,  A.  Grimes  and  L  N.  Pierce,  for  appellants. 

a  F.  McNvU  and  J.  0.  McNuU,  for  appellees. 

BlacK;  J. — The  appellees,  Thaddeus  S.  Moore  and  Ernest 
J.  Langen^  sued  the  appellants,  George  W.  Carico,  Wilson 
H.  Soale,  Andrew  Grimes,  George  W.  Loidley  and  Elmer  S. 
Mason,  whose  demurrer  to  the  complaint  for  defect  of  parties 
defendant  was  overruled. 

The  appellants  answered  in  abatement  for  non-joinder  of 
parties  defendant.  A  demurrer  to  this  answer  was  sustained. 
The  appellants  then  answered  by  general  denial.     The  cause 
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was  tried  by  the  court,  the  findiug  being  for  the  appellees. 
A  motion  for  a  new  trial  made  by  the  appellants  was  over- 
ruled. 

The  rulings  upon  the  demurrers  and  upon  the  motion  for 
a  new  trial  are  assigned  as  errors. 

It  is  also  assigned  that  the  complaint  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action. 

The  complaint  alleged  that  the  appellees  were  partners, 
doing  business  under  the  firm  name  and  style  of  "  Moore  & 
Langen ;  '^  that  they  were  engaged  in  printing,  book-binding 
and  blank  book  manufacturing,  and  that  they  ran  a  job  of- 
fice, where  they  printed  letter-heads,  envelopes,  circulars, 
notices,  and  like  matter ;  that  the  appellants  were  partners, 
doing  business  under  the  firm  name  and  style  of  ''  Wabash 
Mutual  Live  Stock  Association  ; ''  that  said  association  was 
a  partnership;  that  the  appellants  wei^e  allowing  their  names 
to  be  used  as  members  of  said  association  and  partnership, 
and  that  they  were  holding  themselves  out  and  allowing  the 
association  to  hold  them  out  to  the  world  as  members  and 
offiaei*s  of  such  association  and  partnership  ;  that  they  were 
engaged  in  insuring  horses  and  cattle  and  live  stock  gener- 
ally ;  "  that  the  defendant  partnership  are  indebted  to  the 
plaintiff  partnership  in  the  sum  of  $98.15,  for  envelopes,  cir- 
culars, letter-heads,  reports,  blanks,  orders,  receipts,  postal- 
cards,  assessment  books,  certificates  of  membership  and 
printed  constitutions  and  goods  furnished  and  sold  by  tho 
plaintiffs  to  defendants  at  the  special  instance  and  request  of 
the  defendants;  that  said  envelopes,  circulars,  etc.,  were 
used  by  the  defendant  partnership  in  carrying  on  their  in- 
surance business.  A  bill  of  particulars  of  said  goods,  en- 
velopes, circulars,  etc.,  is  filed  herewith  and  made  part  hereof, 
and  marked  ^  Exhibit  A ; '  that  defendants  have  wholly  failed 
and  refused  to  pay  the  said  debt,  although  payment  has  often 
been  demanded  by  said  plaintiffs;  that  said  sum  of  $98.15  is 
due  and  unpaid.     Wherefore,"  etc. 

Where  persons  associate  themselves  with  each  other,  and 
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carry  on  business  together  under  a  common  name^  but  the 
association  is  not  a  corporation,  the  persons  composing  it  may 
be  regarded  as  partners.  Kenyan  v.  Williams,  19  Ind.  44; 
Manning  v.  Gasharie,  27  Ind.  399 ;  Love  v.  Blair,  72  Ind. 
281 ;  Coleman  v.  Coleman,  78  Ind.  344. 

The  business  of  a  partnership  may  be  carried  on  under 
any  name  which  the  partners  adopt,  though  it  be  one  in  form 
appropriate  for  a  corporation.  Holbrook  v.  St,  Paul,  etc,, 
'Ins.  O).,  25  Minn.  229  ;  Crawford  v.  Collins,  45  Barb.  269. 

The  appellants  object  because  no  facts  are  stated  in  the 
complaint  as  to  how  they  held  themselves  out  as  partners  or 
as  to  how  they  permitted  themselves  to  be  held  out  as  part- 
ners. 

The  complaint  contained  the  direct  averment  that  the  ap- 
pellants were  partners,  doing  business  under  a  firm  name 
and  style  mentioned.  The  statement  that  they  held  them- 
selves out  and  permitted  themselves  to  be  held  out  as  part- 
ners, if  not  su£Scient  alone  t-o  charge  them  as  partners,  as  to 
which  we  need  ngt  decide,  was  not  inconsistent  with  the 
prior  direct  averment,  and  did  not  render  the  pleading  in- 
sufficient. 

The  demurrer  to  the  complaint  was  for  defect  of  parties 
defendant  in  this^ ''  that  there  are  a  large  number  of  other 
persons  who  are  members  of  the  Mutual  Live  Stock  Associ- 
ation other  than  the  officers  of  the  same  ;  that  ^  certain  per- 
sons named,'  and  others  whose  names  appear  on  the  mem- 
bership books  of  the  association  are  necessary  party  defend- 
ants in  this  cause.'' 

A  demurrer  for  non-joinder  of  necessary  parties  defendant 
will  not  He,  unless  the* complaint  on  its  face  shows  the  defect 
of  parties.  Sections  339,  343,  R.  S.  1881 ;  Dillon  v.  State 
Bank,  6  Blackf.  5 ;  Wilson  v.  State,  6  Blackf.  212  ;  Bledsoe 
V.  Irmn,  35  Ind.  293  ;  Durham  v.  Bischof,  47  Ind.  211 ;  GiU 
hert  V.Allen,  57  Ind.  524;  Thomas  v.  IFood,  61  Ind.  132; 
Cox  V.  Bird,6b  Ind.  277. 

The  answer  in  abatement,  to  which  the  demurrer  was  sus- 
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tained,  was  for  non-joinder  of  persons  alleged  to  be  jointly 
liable  with  the  defendants.  It  did  not  show  that  such  per^ 
sons  were  subject  to  the  process  of  the  court ;  therefore,  the 
answer  was  insufficient.  Alexander  v.  ColUfUf  2  Ind.  App. 
176. 

In  discussing  the  assignment  relating  to  the  overruling  of 
the  motion  for  a  new  trial,  counsel  for  the  appellants  insist 
that  the  evidence  shows  that  the  appellees  dealt  with  the  ap- 
pellants as  officers  and  agents  of  the  association ;  and  it  is 
contended  that  they  could  not  be  selected  by  the  appellees 
and  made  liable  for  the  debt. 

If  the  objection  that  there  is  a  defect  of  parties  defendant 
be  not  taken  either  by  demurrer  or  answer  in  abatement, 
**  the  defendant  shall  be  deemed  to  have  waived ''  such  ob- 
jection.    Section  343,  R.  S.  1881. 

It  is  also  contended  that  the  amount  of  recovery  was  too 
large ;  but  this  was  not  assigned  as  a  reason  in  the  motion 
for  a  new  trial.  Therefore  the  question  which  counsel  thus 
seek  to  present  can  not  be  considered  by  us. 

The  judgment  is  affirmed. 

Filed  Feb.  19, 1892. 


No.  502. 
HOWLETT  V.  DiLTS. 


Set-off. —  When  Proper. — Tori. — ContraU, — Where  paragraphs  of  a  com- 
plaint are  based  upon  money  demands  on  contract,  and  there  is  also  a 
paragraph  claiming  damages  because  of  a  tort,  the  defendant  has  a 
right  to  address  his  answer  of  set-off  to  either  of  the  paragraphs  based 
upon  contract,  bat  he  could  not  plead  his  set-off  to  the  paragraph 
founded  on  tort,  nor  to  the  entire  complaint,  for  that  includes  the  par- 
agraph in  tort. 

Same, — Practice. —  When  Can  not  he  Beached  6y  Demurrer. — Motion  When 
Proper. — If  an  answer  by  way  of  set-off  is  filed  in  an  action  in  which  a 
set-off  is  not  allowed  by  law,  an  objection  thereto  can  not  be  reached  j^y 
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the  statutory  causes  of  demurrer.  If  the  set-off  slates  a  good  cause  of 
action,  and  yet  can  not  be  allowed  in  the  case  in  which  it  is  pleaded, 
the  proper  practice  is  to  move  to  strike  it  out. 

8A2tE,—St^lkieney. — How  TeUed, — The  sufficiency  of  a  set-off  is  tested  by 
the  same  rales  as  those  used  in  complaints.  - 

Husband  and  Wipe.— i2ca/  JEjrfa<«.— Deed.— TTt/e**  IrUered  in  Husband^ s 
LancU. — Conveyance  of  During  Coverture, — The  wife,  during  coverture,  has 
no  interest  in  her  husband's  real  estate  which  she  can  convey  by  sepa- 
rate deed,  but  she  has  an  interest  which  she  may  release  by  joining  with 
her  husband  in  a  conveyance. 

Instruction  to  Jury. —  When  Erroneous. — It  is  not  error  to  refuse  to  give 
an  instruction  which  should  not  be  given  in  the  terms  asked. 

Sake. — Evidence, — Preponderance  cf, — Error, — An  instruction  which  gives 
the  jury  to  understand,  or  which  is  liable  to  give  the  jury  to  under- 
stand, that  the  preponderance  of  the  evidence  is  to  be  determined  by 
the  number  of  witnesses  testifying  on  each  side  of  the  case,  is  errone- 
ous. 

From  the  Pulaski  Circuit  Court. 

B.  Borders  and  F.  L.  Dukes,  for  appellant. 

J.  (7.  Nye,  for  appellee. 

New,  J. — The  appellant  was  the  plaintiff  below.  His 
complaint  is  in  three  paragraphs.  The  following  are  the  ma- 
terial facts  as  stated  in  the  first  paragraph :  In  January,  1883, 
the  appellee  agreed  with  the  appellant  to  procure  a  purchaser 
for  one  hundred  and  sixty  acres  of  land  belonging  to  the  ap- 
pellant at  the  best  price  obtainable^  the  price  to  be  agreed 
upon  by  the  appellant  and  appellee^  and  for  such  sale  the  lat- 
ter was  to  be  paid  by  the  former  five  per  cent,  of  the  pur- 
chase price.  Pursuant  to  said  agreement^  the  appellee,  in 
February,  1888,  sold  said  land  to  Carl  Sayler  for  |950,  where- 
upon the  appellant  and  wife  conveyed  the  land  to  Sayler. 
The  appellee  received  the  purchase-money  from.  Sayler,  and 
has  paid  to  the  appellant  thereof  ?500,  but  has  refused  to 
pay  him  any  part  of  the  remainder,  and  has  converted  the 
same  to  his  own  use,  to  the  appellant^s  damage  of  $450. 

The  second  paragraph  differs  from  the  first,  in  this :  It 
alleges  a  sale  of  the  land  to  Sayler  for  $950,  who  paid  $200 
in^cash,  and  executed  without  authority  from  the  appellant 
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his  notes  to  the  appellee  for  the  residae  of  the  purchase-price, 
as  follows :  $250  due  in  sixty  days,  and  three  notes  of  1166.66 
each,  bearing  interest  at  six  per  cent,  from  date,  due  in  one, 
two  and  three  years  from  date,  respectively,  secured  by  a 
mortgage  executed  by  Sayler  on  said  real  estate.  The  ap* 
pellee  has  paid  the  appellant  $500  of  the  said  $950,  but  re- 
fuses to  pay  him  any  more.     Wherefore,  etc. 

The  third  paragraph  in  its  introductory  averments  is  the 
same  as  the  first  and  second.  It  then  charges  that  in  1887 
the  appellee,  as  the  agent  of  the  appellant  to  sell  said  land, 
represented  to  him  that  he  had  found  a  purchaser  for  the 
land,  and  could  get  for  the  same  notes  on  a  third  pai-ty  to 
the  amount  of  $800 ;  that  the  appellee  could  use  the  notes, 
and  would  give  the  appellant  $500  in  cash  for  the  same,  and 
pay  such  encumbrances  as  were  against  the  land ;  that  the 
appellant  then  lived  in  Minneapolis,  Minnesota,  and  the  ap- 
pellee lived  in  Pulaski  county,  Indiana ;  that  the  appellant 
had  no  means  of  learning  the  truth  of  said  representations, 
but  believed  and  relied  on  them  as  true ;  that  while  so  rely- 
ing he  agreed  with  the  appellee  to  exchange  said  land  for 
said  notes,  and  to  sell  said  notes  to  the  appellee  for  $500 
cash ;  that  for  the  purpose  of  carrying  out  said  agreement 
appellant  and  wife  executed  a  deed  to  said  land,  the  grantee's 
name  being  omitted,  and  thereupon  the  appellee  paid  the  ap- 
pellant $500,  the  latter  relying  upon  and  believing  the  said 
representations  of  the  appellee  to  be  true ;  that  said  repre- 
sentations were  not  true,  but  were  false  and  fraudulent,  and 
made  for  the  purpose  of  deceiving  and  cheating  the  appellant 
out  of  the  price  of  said  land  ;  that  the  appellee  did  not  sell 
said  land  for  $800,  nor  did  he  exchange  the  same  for  notes 
on  a  third  party  for  the  amount  of[  $800 ;  that  the  land  was 
sold  by  the  appellee  for  $950  to  Carl  Sayler,  and  the  name 
of  said  Sayler  inserted  in  said  deed  as  grantee  ;  that  the  ap- 
pellee then  caused  said  deed  to  be  delivered  to  said  Sayler, 
and  received  from  the  latter  $200  in  cash,  one  note  for  $250, 
due  in  sixty  days  from  date,  three  notes  of  $166.66  each,  due 
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in  ooe,  two  and  three  years  from  date,  respectively,  all  bear- 
ing six  per  cent,  interest,  and  secured  by  mortgage  on  said 
land,  executed  by  said  Sayler ;  that  the  appellee  caused  said 
notes  and  mortgage  to  be  executed  to  himself,  converted  the 
same  to  his  own  use,  and  refuses  to  account  to  the  appellant 
for  the  same,  or  the  proceeds  thereof,  to  the  damage  of  the 
latter  $500. 

The  appellee's  answer  to  the  complaint  is  in  two  para- 
graphs, the  first  of  which  is  a  general  denial.  The  other 
paragraph  is  by  way  of  set-off,  alleging  that  the  appellant  is 
indebted  to  him  on  account  for  money  paid  at  his  special 
instance  and  request,  which  is  due  and  unpaid,  as  follows: 
For  deed  for  land  sold  Carl  Sayler  ....  $160 

Interest  on  same 27 

Taxes  paid  on  said  land 40 

Total $217 

To  this  paragraph  of  answer  a  demurrer  was  filed  specify- 
ing the  following  grounds  of  objection,  to  wit:  That  it 
does  not  state  facts  sufficient  to  constitute  a  defence  to  the 
plaintiff's  complaint ;  that  it  does  not  state  facts  sufficient  to 
constitute  a  set-off  to  the  plaintiff's  complaint;  and  that  it 
does  not  state  facts  sufficient  to  constitute  a  cause  of  action 
against  the  plaintiff. 

The  first  and  second  paragraphs  of  the  complaint  are 
money  demands  upon  contract,  and  the  third  a  claim  for 
damages  because  of  tort.  The  answer  of  set-off  is  addressed 
to  the  entire  complaint.  The  appellant  having  joined  in 
his  complaint  separate  paragraphs  of  action  on  contract  and 
tort,  the  appellee  would  have  the  right  to  plead  his  answer  of 
set-off  to  either  of  the  paragraphs  of  the  complaint  founded 
upon  contract,  but  he  could  not  plead  the  set-off  to  the  par- 
agraph of  complaint  founded  upon  tort,  and  not  to  the  en- 
tire complaint,  for  that  includes  the  paragraph  on  tort.  In- 
dianapolis,  etc.,  R.  R,  Co.  v.  Ballard,  22  Ind.  448 ;  Collins 
v.  Groscclose,  40  Ind.  414;  Allen  v.  Randolph,  48  Ind.  496; 
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Harris  v.  Rivers,  53  Ind.  216 ;  Ross  v.  Faust,  54  Ind.  471  ; 
Front  V.  Hardin,  66  Ind.  165;  Zeigelmueller  v.  Seamer,  63 
Ind.  488;  EicAey  v.  £/y,  115  Ind.  232;  iaAe  Shore,  etc.,  R. 
W.  Co.  V.  Van  Auken,  1  Ind.  App.  492. 

In  Boil  V.  Simms,  60  Ind.  162,  the  court  said :  ''A  set- 
off, strictly  speaking,  is  not  a  defence  to  the  action  in  which 
it  may  be  filed ;  it  is  simply  a  cross-action,  and  can  only  be 
interposed  by  a  defendant,  by  the  express  authority  of  the 
statute.  As  a  cross-action,  the  set-off  must  state  facts  suffi- 
cient to  constitute,  not  a  defence  to  the  action  in  which  it 
may  be  filed,  but  a  cause  of  action  against  the  party  plain- 
tiff in  such  action.  If  the  set-off  states  a  cause  of  action, 
the  objection  thereto,  that  it  has  been  filed  in  an  action  in 
which  a  set-off  is  not  allowed  by  law,  can  not  be  reached  by 
any  of  the  statutory  causes  of  demurrer." 

In  Kennedy  v.  Richardson^  70  Ind.  524,  it  was  said :  "A 
Bet-off,  strictly  speaking,  is  not  a  defence  to  the  action  in 
which  it  may  be  filed.  It  is  simply  a  cross-action ;  and  as 
Buch  it  must  state  facts  sufficient  to  constitute,  not  a  defence 
to  the  action  in  which  it  may  be  filed,  but  a  cause  of  action 
against  the  opposite  party.''  See  also  Huston  v.  Vail,  84 
Ind.  262;   Wills  v.  Brovming,  96  Ind.  149. 

In  Blount  v.  Rick,  107  Ind.  238,  it  was  said  that  a  plea  of 
set-off  must  be  substantially  the  same  as  a  complaint,  and  is 
to  be  tested  by  the  same  rules  and  methods.  See  also  Ewing 
V.  Patterson,  36  Ind.  326 ;  Shoemaker  v.  Smith,  74  Ind.  71. 

Following  the  case  of  Boil  v.  Simms,  supra,  we  must  hold 
that,  inasmuch  as  the  set-off  does  state  a  cause  of  action 
against  the  plaintiff,  the  question  of  the  appellee's  right  to 
interpose  his  set-off  in  this  action — which  is  the  real  ques- 
tion involved  and  discussed  by  counsel — was  not  properly 
raised  by  the  demurrer  filed  to  the  answer  of  set-off,  and 
therefore  it  can  not  be  said  that  the  court  erred  in  refusing 
to  sustain  the  demurrer. 

The  second  specification  of  error  assigned  by  the  appel- 
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lant  is  that  the  answer  of  set-off  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action  against  the  plaintiff. 

If  the  statutory  provision  allowing  the  sufficiency  of  a 
complaint  for  want  of  facts  to  be  questioned  for  the  first 
time  by  assignment  of  error  in  this  court,  will  embrace  a 
set-off,  the  reasoning  of  the  court  in  jBoiY  v.  Simma,  supra, 
would  apply  to  such  assignm.ent  of  error  as  well  as  to  the 
one  already  considered. 

In  Boil  V.  SimmSy  supra,  it  is  in  effect  held  that  where  the 
set-off*  states  a  cause  of  action,  and  yet  can  not  be  allowed 
in  the  particular  case  where  it  is  pleaded,  the  proper  prac- 
tice would  be  to  move  to  strike  it  out ;  and  also  that  the 
question  could  be  saved  by  objections  properly  made  upou 
the  offer  and  introduction  of  evidence  under  the  set-off. 

In  the  case  at  bar  the  appellant  did  not  move  to  strike  out 
the  plea  of  set-off,  nor  did  he  make  any  objection  to  the  evi- 
dence introduced  thereunder  by  the  appellee. 

Among  the  grounds  assigned  for  a  new  trial  and  discussed 
by  counsel  for  the  appellant  is  the  refusal  of  the  court  to 
give  instruction  numbered  seven,  asked  by  the  appellant,  and 
the  giving  of  instructions  numbered  two,  four  and  five  asked 
by  the  appellee. 

It  appears  from  the  evidence  that  the  land  conveyed  by 
the  appellant  to  Sayler  was  at  one  time  owned  by  James  N. 
Applegate,  who  conveyed  it  to  Edmund  H.  Applegate,  the 
appellant's  grantor.  James  N.  Applegate  at  the  time  of  his 
conveyance  was  a  married  man,  but  his  wife  did  not  join 
with  him  in  said  conveyance.  For  the  purpose  of  perfect- 
ing Sayler's  title  to  said  land,  the  appellee  testified  that  he 
caused  a  quitclaim  deed  to  be  executed  by  the  wife  of  James 
N.  Applegate  to  John  P.  Priest,  who  conveyed  to  Sayler. 
The  sura  of  $150  named  in  the  set-off  was  paid  by  the  ap- 
pellee to  the  wife  of  James  N.  Applegate  for  her  said  quit- 
claim deed,  her  husband  being  alive  but  not  joining  with  her 
in  said  deed. 


Digitized  by  CjOOQIC 


NOVEMBER  TERM,  1891.  29 

Hewlett  V.  Dilts. 

Instruction  numbered  seven^  asked  by  the  appellant,  was 
properly  refused. 

It  does  not  say  that  the  wife,  during  coverture,  has  no  in- 
terest in  her  husband's  real  estate  which  she  by  her  separate 
deed  can  convey,  and  stop  at  that,  but  further  declares  that 
a  married  woman  has  no  interest  whatever  in  the  lands  of 
her  husband  until  after  his  death. 

During  coverture  the  wife  has  no  interest  in  her  husband's 
real  estate  which  she  by  her  separate  deed  can  convey,  but 
she  does  have  an  interest  which  she  may  release,  by  joining 
with  her  husband  in  the  conveyance.  And  the  release  thus 
by  the  wife  may  be  a  valuable  consideration.  Hollowell  v. 
Simoneon,  21  Ind.  398 ;  Brovm  v.  Rawlings,  72  Tnd.  505 ; 
Jarboe  v.  Severin,  85  Ind.  496 ;  Wright  v.  Jones,  105  Ind.  17  ; 
Green  v.  Groves,  109  Ind.  519  ;  Worley  v.  Sipe,  111  Ind. 
238. 

It  is  not  error  to  refuse  an  instruction  which  should  not  be 
given  in  the  terms  prayed.  Latorenceburgh,  etc.,  R.  B.  Co. 
V.  Montgomery,  7  Ind.  474 ;  Boots  v.  Tyner,  10  Ind.  87 ; 
Lake  Erie,  etc.,  B.  W.  Co.  v.  Fix,  88  Ind.  381 ;  Goodwin  v. 
5Zafe,  96  Ind.  550. 

Instructions  four  and  five  were  not  erroneous.  They  stated 
the  law  correctly  upon  the  hypothesis  therein  set  out.  If  in 
that  connection  the  appellant  desired  further  or  more  elab- 
orate instructions,  he  should  have  prepared  and  requested  the 
giving  of  them. 

We  think,  however,  that  the  appellant  does  have  just  rea- 
son to  complain  of  instruction  two,  given  by  the  court  at  the 
request  of  the  appellee. 

That  instruction,  among  other  things,  contained  the  fol- 
lowing :  "  I  instruct  you  that  the  burden  of  proof  as  to  the 
material  allegations  of  the  plaintiff 's  complaint  rests  upon 
the  plaintiff,  for  in  such  cases  the  burden  is  always  on  the 
party  holding  the  affirmative.  Any  matters  asserted  by  one 
party  and  denied  by  the  other  can  only  be  proven  in  law  by 
a  preponderance  of  the  evidence.     In  this  case  if  you  find 
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from  the  evidence  that  the  plaintiff  has  proven  the  material 
allegations  of  his  complaint  by  only  one  witness,  and  that 
such  allegations  have  been  denied  by  one  witness  of  equal 
credibility  and  means  of  knowledge,  then  I  instruct  you  as 
a  matter  of  law  that  such  allegations  in  the  complaint  have 
not  been  proven,  unless  in  the  minds  of  the  jury  there  have 
been  facts  or  circumstances  proven,  corroborating  the  plain- 
tiff's witnesses,  sufficiently  to  outweigh  the  testimony  on  the 
part  of  the  defendant/' 

It  is  true  that  the  burden  is  on  him  who  affirms,  not  on 
him  who  denies,  but  it  is  not  true  that  when  the  plaintiff 
has  proven  the  material  allegations  of  his  complaint  by  only 
one  witness,  and  such  allegations  have  been  denied  by  one 
witness  of  equal  credibility  and  means  of  knowledge,  the 
plaintiff  has  failed  necessarily  to  make  out  his  case  upon 
the  evidence  thus  giveu.  Both  witnesses  may  be  of  equal 
credibility  and  possess  equal  means  of  information,  and  yet 
differ  greatly  in  the  amount  of  information  imparted  to  the 
court  or  jury  trying  the  case.  Although  of  equalcredibility 
and  means  of  knowledge,  the  testimony  of  one  witness  may  be 
more  clear,  consistent  and  convincing  than  the  testimony  of 
another.  The  tendency  of  this  instruction  was  to  give  the  jury 
to  understand  that  the  preponderance  of  the  evidence  in  all 
cases  is  to  be  determined  by  the  number  of  witnesses  testi- 
fying on  each  side. 

If  the  jury  acted  upon  that  theory,  it  is  easy  to  see  how 
this  instruction  may  have  been  harmful  to  the  appellant. 
We  can  not  say  that  it  was  not  harmful ;  the  probability  is 
that  it  was. 

The  judgment  is  reversed,  with  costs. 

Filed  Feb.  19, 1892. 
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No.  432. 

The  Louisville,  New  Albany  and  Chicago  Railway 
Company  v.  Etzler,  Executrix. 

Appeal. — When  Qotsemed  by  Decedent^  EUaiex  Statute, — The  sections  of 
the  statute  concerning  decedents'  estates  relating  to  appeals  are  appli- 
cable only  to  appeals  from  decisions  rendered  in  proceedings  provided 
for  in  that  statute,  and  have  no  relation  to  cases  prosecuted  independ- 
ently of  that  statute. 

Prom  the  WashiDgton  Circuit  Court. 
E.  C.  Field,  C.  C.  Matson  and  W.  S.  Kinnan,  for  appel- 
lant. 

H.  Morris,  for  appellee. 

Black,  J. — This  was  an  action  commenced  by  George 
J.  Etzler  against  the  appellants,  to  recover  damages  for 
the  killing  of  one  animal  and  the  injuring  of  another  by 
the  locomotive  and  cars  of  the  appellant,  being  an  action 
under  the  statute,  section  4025  et  seq.,  R.  S.  1881,  the 
complaint  alleging  that  the  animals  went  upon  the  rail- 
road track  at  a  point  where  it  was  not  securely  fenced. 

After  the  commencement  of  the  action,  the  appellee,  in 
August,  1889,  filed  a  supplemental  complaint  and  a  second 
paragraph  of  complaint,  alleging  in  each  the  death,  in 
1889,  of  the  plaintift*,  said  George  J.  Etzler,  testate,  at 
Washington  county,  Indiana,  and  that  the  appellee  was 
the  duly  appointed,  qualified  and  acting  executrix  of  his 
will,  said  supplemental  complaint  being,  like  the  original 
complaint,  based  upon  the  statute,  and  said  second  para- 
graph alleging  said  killing  and  said  injury  to  have  been 
done  through  negligence. 

Thus,  the  appellee  became  a  party  and  continued  the 
action  under  the  provisions  of  section  271,  R.  S.  1881. 

Issaes  were  formed,  the  trial  of  which,  by  the  court,  re- 
sulted in  a  finding  for  the  appellee.  From  the  judgment 
thereupon  rendered  for  the  appellee  this  appeal  was 
taken. 
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The  Louisville,  New  Albany  and  Chicago  Wj  Co,  t.  Etzler,  Executrix. 

The  judgment  was  rendered  on  the  2d  of  January,  1891, 
and  the  transcript  was  filed  in  the  office  of  the  clerk  of 
this  court  on  the  6th  of  May,  1891,  the  appeal  being  per- 
fected as  provided  in  section  640,  R.  S.  1881,  being  sec- 
tion 635  of  the  civil  code. 

The  appellee  has  moved  to  dismiss  the  appeal,  assign- 
ing as  reasons  that  the  appeal  bond  was  not  filed  within 
ten  days  after  judgment;  that  the  transcript  was  not  filed 
within  ten  days  after  the  appeal  bond  was  filed  and 
within  twenty  days  after  judgment;  and  that  the  tran- 
script was  not  filed  within  thirty  days  after  judgment. 

The  motion  to  dismiss  raises  the  question  whether  the 
appeal  could  be  taken  under  the  provisions  relating  to 
appeals  in  the  civil  code,  or  should  have  been  taken  in 
the  manner  specially  provided  in  sections  2454  and  2455, 
R.  S.  1881,  being  sections  228  and  229  of  the  act  relating 
to  decedents'  estates,  the  motion  being  framed  apparently 
with  reference  to  the  provisions  of  said  section  2455  as 
enacted  in  1881,  and  also  as  amended  in  1885.  Acts  of 
1885,  p.  194. 

These  sections  of  said  statute  concerning  decedents' 
estates  are  applicable  only  to  appeals  from  decisions  ren- 
dered in  proceedings  provided  for  in  that  statute,  and 
have  no  relation  to  such  a  case  as  the  one  at  bar.  Walker 
v.  Steele,  121  Ind.  486 ;  Koons  v.  31ellett,  121  Ind.  585 ; 
Dillman  v.  Dillman,  90  Ind.  585 ;  Wright  v.  Manus,  111 
Ind.  422;  JSfay  v.  flboi/er,  112  Ind.  455 ;  Simmons  v.  Beaget, 
125  Ind.  362. 

The  appellee^s  motion  to  dismiss  the  appeal  is  over- 
ruled, at  her  costs. 

Filed  Jane  26, 1891. 
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Halett  V,  EenDedj. 


No.  426. 

HULBTT  V.  EeNKEDT. 

YsKSOB  AND  TvB.OBASER.^BeprnefUatiom  6y  Parehaaer.^RigM  to  Rely  on. 
— Fiduciary  Belatum — As  a  rale  a  seller  has  no  right  to  rely  upon  a  pur- 
chaser's representations  respecting  the  value  of  the  property  in  negotia- 
tion. The  buyer  has  the  same  right  to  disparage  its  value  in  order  to 
obtain  a  good  bargain  as  the  seller  has  to  enhance  its  value  lor  the  same 
purpose.  But  this  rule  does  not  apply  to  those  standing  in  a  fiduciary 
relation,  when  one  is  led  to  rely  upon  the  judgment  and  integrity  of  an- 
other, induced  by  his  integrity  or  better  means  of  information.  8ach 
confidence  can  not  be  abused  by  one  in  whom  it  is  imposed,  though  in- 
spired by  no  act  of  his,  provided  he  knows  of  it  and  suficrs  it  to  exist. 

From  the  Montgomery  Circuit  Court. 
P.  S.  Kennedy,  8.  C.  Kennedy^  B.  T.  Ristine  and  T.  H. 
Histiney  for  appellant 

L.  J.  Coppage^  for  appellee. 

Crumpackbb,  J. — ^Lucinda  P.  Kennedy  sued  Nathan 
Hulett  for  damages  for  deceit  and  false  representations  in 
connection  with  the  purchase  of  a  tract  of  land. 

The  complaint  alleges,  in  substance,  that  one  John  W. 
Hulett  died  in  May,  1887,  intestate,  and  was  the  owner 
at  the  time  of  his  death,  of  an  eighty-acre  tract  of  land  in 
Montgomery  county,  of  the  value  of  $5,000.00 ;  that  said 
decedent  was  incurably  insane  for  several  years  prior  to 
his  death,  during  which  time  he  was  confined  in  the 
county  infirmary  of  said  county,  and  the  defendant  was 
his  guardian  and  had  the  entire  control  and  management 
of  his  estate,  and  was  fully  acquainted  with  its  condition ; 
that  said  decedent  left  surviving  him  as  his  only  heirs  at 
law  the  defendant,  his  brother,  and  the  plaintiff  and  one 
James  A.  Morris,  sister  and  brother  by  the  half  blood; 
that  the  defendant  undertook  to  settle  said  estate  as 
guardian,  and  it  was  agreed  by  and  between  the  heirs 
that  he  should  continue  to  rent  said  real  estate  until  a 
Vol.  4.-3 
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purchaser  could  be  found  therefor,  when  it  should  be 
sold  and  the  money  equally  divided ;  that  plaintiff  was  a 
married  woman,  and  had  the  cares  and  burdens  of  a  house- 
hold, and  was  inexperienced  in  business  matters,  and  was 
unacquainted  with  the  value  of  real  estate,  and  particu- 
larly the  land  owned  by'said  decedent;  that  the  defend- 
ant was  a  farmer  of  good  judgment  and  large  experience 
and  was  well  acquainted  with  the  value  of  real  estate,  and 
particularly  with  the  quality  and  value  of  the  real  estate 
above  mentioned ;  that  on  the  —  day  of  January,  1888, 
the  defendant  well  knowing  of  plaintiff*'s  ignorance  and 
lack  of  experience,  but  wickedly  and  fraudulently  design- 
ing and  intending  to  deceive  and  mislead  her  and  obtain 
her  interest  in  said  real  estate  for  a  sum  far  below  its  real 
value,  informed  plaintiff  that  the  estate  of  John  W. 
Hulett  was  indebted  to  Montgomery  county  in  the  sum 
of  nine  hundred  dollars  for  his  care  and  maintenance  for 
three  years  before  his  death  and  the  settlement  of  the 
estate  would  cost  one  hundred  dollars,  all  of  which  would 
have  to  be  paid  out  of  said  real  estate,  as  said  decedent  left 
no  personal  property;  that  said  real  estate  was  not  worth 
more  than  $2,400.00  and  could  not  be  sold  for  more  than 
that  amount;  that  believing  said  statements  and  repre- 
sentations to  be  true,  and  relying  upon  them,  plaintiff  was 
induced  thereby  to  sell  and  convey  her  interest  in  said 
land  to  the  defendant  for  the  sum  of  four  hundred  and 
fifty  dollars. 

Whereas,  in  truth  and  in  fact  such  statements  and  rep-  - 
resentations  were  false  and  were  so  known  to  be  by  the 
defendant  at  the  time ;  that  said  county  did  not  have  a 
claim  against  said  estate  for  nine  hundred  dollars  or  any 
other  amount,  nor  was  the  estate  compelled  to  pay  any 
sum  to  said  county ;  that  at  the  time  he  made  such  repre- 
sentations the  defendant  knew  that  said  real  estate  could 
be  sold  for  $4,500.()0,  but  fraudulently  concealed  such  fact 
from  the  plaintiff,  and  shortly  after  her  conveyance  to 
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him  the  defendant  actually  sold  such  property  for  $4,- 
500.00, 

Wherefore,  she  asks  judgment,  etc. 

The  general  denial  was  filed  to  the  complaint,  and  the 
cause  was  tried  by  a  jury  and  resulted  in  a  general  ver- 
dict in  favor  of  plaintiflf  for  three  hundred  and  sixty  dol- 
lars. The  jury  also  returned  answers  to  a  series  of  inter- 
rogatories properly  submitted  to  them  by  the  court,  as 
follows : 

1.  "After  the  death  of  John  W.  Hulett  was  there  any 
agreement  by  and  between  all  of  the  parties  that  the  de- 
fendant should  continue  to  rent  said  real  estate  until  a 
purchaser  could  be  found  therefor  at  its  fair  cash  value, 
iQ  which  case  it  should  be  sold,  and  in  either  event  the 
proceeds  should  be  divided  equally  among  the  plaintiff 
and  the  defendant  and  James  A.  Morris?^' 

'*No — James  W.  Poster,  foreman." 

2.  "  Was  there  any  contract  or  agreement  of  any  kind 
between  the  plaintiff  and  the  defendant  in  relation  to  the 
land  described  in  the  complaint  prior  to  the  time  of  the 
agreement  of  plaintiff  to  sell  the  same  to  the  defendant  ?'' 

"No — James  W.  Foster,  foreman.*' 

3.  '^  Was  not  plaintiff'^s  agreement  to  sell  and  the  de- 
fendant's agreement  to  buy  the  land  described  in  the  com- 

Elaint  the  first  and  only  contract  or  agreement  of  any 
ind  made  between  the  parties  concerning  said  land?'* 
"Tes — James  W.  Foster,  foreman." 

4.  "  Was  not  Levi  Kennedy  the  husband  and  agent  of 
the  plaintiff  and  authorized  to  act  for  her  in  the  matter 
of  securing  any  interest,  she  had  in  the  land  described  in 
the  complaint?" 

''  Yes — James  W.  Foster,  foreman.'' 

5.  "  At  the  time  of  the  agreement  by  plaintiff  to  sell 
to  the  defendant  the  land  described  in  the  complaint,  did 
not  the  county  of  Montgomery  have  pending  a  claim  for 
1450.00  against  the  estate  of  said  John  W.  Hulett?" 
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"  Yes — James  W.  Foster,  foreman." 

6.  "  Had  the  defendant  good  reason  to  believe  that  the 
land  described  in  the  complaint  was  of  the  value  of  only 
from  $30.00  to  $85.00  per  acre  at  the  time  said  land  was 
conveyed  by  plaintift? " 

"  Yes — James  W.  Foster,  foreman." 

7.  "  At  the  time  of  the  sale  and  conveyance  by  plaint- 
ift* to  the  defendant  of  the  land  described  in  the  complaint 
did  the  defendant  know  where  the  sum  of  $4,500.00  could 
he  obtained  for  said  real  estate?*' 

"  No— James  W.  Foster,  foreman." 

8.  "  At  the  time  of  sale  by  plaintiff*  to  defendant,  did 
defendant  know  that  Samuel  Stoner  would  purchase  said 
land  at  any  price,  and  had  the  defendant  any  conversation 
with  Stoner  about  buying  said  land  ? '' 

"  No — James  W.  Foster,  foreman." 

9.  ''  Was  not  the  first  talk  between  the  defendant  and 
Samuel  Stoner  about  buying  said  land  had  after  the  de- 
fendant had  purchased  of  plaintiff?'* 

"  Yes — James  W.  Foster,  foreman.'* 

10.  *'  Did  the  defendant,  before  he  purchased  the  land 
in  question  of  the  plaintiff',  represent  to  her  that  the  claim 
of  Montgomery  county  against  John  W.  Hulett  was 
$900.?  " 

"He  said  all  claims  amounted  to  $900 — James  W. 
Foster,  foreman.'* 

11.  "  What  was  the  undivided  one-third  of  the  land  in 
complaint  mentioned  worth  at  the  time  the  defendant 
bought  the  same,  January  4,  1888  ? 

"  We  think  it  was  worth  $935—  James  W.  Foster, 
foreman.** 

Judgment  was  rendered  upon  the  general  verdict,  and 
the  defendant  appeals  and  relies  for  reversal  upon  the  ac- 
tion of  the  court  in  denying  him  judgment  upon  the  inter- 
rogatories. 

We  think  there  was  no  error  in  the  ruling  of  the  court. 
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There  is  no  such  repugnancy  between  the  general  and 
special  findings  as  will  enable  the  latter  to  overthrow  the 
former.  The  fact  that  appellee's  husband  acted  as  her 
agent  in  securing  her  interest  in  the  land  is  not  inconsist- 
ent with  evidence  tending  to  show  the  existence  of  con- 
fidential relations  between  appellee  and  appellant  respect- 
ing the  questions  involved  in  the  transactions  complained 
of. 

While  the  jury  expressly  found  that  appellant  did  not 
represent  the  claim  of  the  county  to  be  nine  hundred 
dollars,  evidence  might  have  been  introduced  conclusively 
proving  that  he  did  represent  it  to  be  eight  hundred  and 
fifty  dollars,  when  in  fact  it  was  only  four  hundred  and 
fifty,  and  it  might  have  been  proved  under  the  issues  that 
the  claim  as  filed  was  utterly  foundationless,  and  that  ap- 
pellant was  fully  assured  that  it  could  be  defeated  with 
but  little  trouble  or  expense.  The  fair  inference  from  the 
special  finding  is  that  the  land  was  worth  $2,800,  and  that 
appellant  had  reason  to  believe  it  was  worth  that  much. 
Evidence  is  supposable  tending  to  prove  that  appellant 
had  positive  assurance  that  the  land  would  bring  that 
amount  in  cash  at  any  time,  and  with  such  assurance  per- 
suaded appellee  to  believe  that  it  could  not  be  sold  for 
more  than  $2400.  Other  hypotheses  might  be  suggested 
harmonizing  the  general  and  special  finding,  but  we  deem 
it  unnecessary. 

Ordinarily,  a  seller  has  no  right  to  rely  upon  a  purchas- 
er's representations  respecting  the  value  of  the  property 
in  negotiation.  The  buyer  has  the  same  right  to  dispar- 
age its  virtues  in  order  to  obtain  a  good  bargain  as  the 
seller  to  enhance  and  applaud  them  for  the  same  purpose. 
But  this  rule  does  not  apply  to  those  standing  in  relations 
of  confidence,  when  one  is  led  to  rely  upon  the  judgment 
and  integrity  of  the  other,  induced  by  his  reputation  for 
integrity  or  his  better  means  of  information.  Such  con- 
fidence can  not  be  abused  by  the  one  in  whom  it  is  im- 
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posed,  though  inspired  by  no  act  of  his,  provided  he  knows 
of  it  and  suffers  it  to  exist.     1  Bigelow  Fraud,  p.  365. 

There  is  no  error  in  the  record. 

The  judgment  is  affirmed. 

Filed  Feb.  18, 1892. 


No.  593. 

The  State,  for  Use  of  School  Corporation  of  The  City 
OF  Lebanon,  v.  Wills. 

Jdstice  01  Peace. — Appeal  to  Appellate  Court, — Amount  in  Controveny, — 
When  Appeal  Dismieaed  on  Motion, — Printed  BvJes  of  School  Board, — Not  an 
Ordinance, — No  appQ^l  lies  from  a  judgment  in  a  cause  originating  be- 
fore a  justice  of  the  peace  if  the  amount  in  controversy,  exclusive  of  in- 
terest and  costs,  does  not  exceed  fifty  dollars,  unless  such  appealinvolves 
the  validity  (not  the  construction)  of  an  ordinance  passed  by  a  city  or 
town.  The  printed  rules  or  orders  of  a  school  do  not  amount  to  an  or- 
dinance. The  appeal  may  be  dismissed,  on  motion,  when  the  want  of 
jurisdiction  appears  on  the  face  of  the  record. 

From  the  Boone  Circuit  Court. 

J.  W.  Wiley  and  T.  J.  CasoUy  for  appellant. 

T.  J,  Terhune  and  J5.  S.  Higgins^  for  appellee. 

Reinhard,  J. — The  appellee,  upon  notice  to  the  appel- 
lant, has  filed  a  motion  to  dismiss  the  appeal  for  the  fol- 
lowing reasons,  viz. : 

"  Because  this  court  has  no  jurisdiction  of  said  appeal ; 
that  said  cause  was  commenced  before  a  justice  of  the 
peace,  and  that  the  amount  in  controversy,  exclusive  of 
interest  and  costs,  does  not  exceed  fifty  dollars,  and  that 
in  said  cause  there  is  no  question  involving  the  validity 
of  any  ordinance  passed  by  any  incorporated  town  or 
city." 
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It  appears  from  the  record  that  the  action  was  com- 
menced by  the  school  board  of  the  city  of  Lebanon,  before 
a  justice  of  the  peace,  and  was  for  tuition  alleged  to  be 
due  said  school  corporation  from  the  appellee,  who  resided 
outside  the  corporate  limits  of  the  city,  and  who,  accord- 
ing to  the  printed  rules  of  said  school  board,  was  claimed 
to  be  liable  to  pay  tuition,  and  the  amount  alleged  to  be 
due  from  him  was  $82,  for  which  amount  judgment  was 
asked  in  the  complaint.  There  was  a  recovery  before  the 
justice,  an  appeal  to  the  circuit  court,  where  a  demurrer 
was  sustained  to  the  complaint,  and  from  this  decision  the 
plaintiff  below  appeals. 

We  are  of  the  opinion  that  the  motion  to  dismiss  must 
be  sustained.  The  contention  of  appellant^s  counsel  that 
the  printed  rules  or  orders  of  the  school  board  amount  to 
an  ordinance  can  not  prevail.  Such  rules  or  orders  in  no 
sense  rise  to  the  dignity  of  an  ordinance  passed  by  an  "in- 
corporated town  or  city ;"  and,  if  they  did,  that  still  would 
not  give  jurisdiction,  because  it  is  only  a  construction  of 
the  same  which  is  here  involved,  while  it  must  be  the 
"  validity  "  of  the  ordinance  that  is  called  in  question  by 
the  appeal. 

ISo  appeal  lies  from  a  judgment  in  a  cause  originating 
•  before  a  justice  of  the  peace  if  the  amount  in  controversy, 
exclusive  of  interest  and  costs,  does  not  exceed  fifty  dol- 
lars, unless  such  appeal  involves  the  validity  of  an  ordi- 
nance passed  by  a  city  or  a  town.  Section  632,  R.  S. 
1881,  It  has  been  repeatedly  decided  by  the  Supreme 
Court  that  the  appeal  may  be  dismissed,  on  motion,  where 
the  want  of  jurisdiction  appears  on  the  face  of  the  record. 
Z/Ouisville,  etc.j  R.  W.  Co.  v.  Jackson^  64  Ind.  398 ;  Painter 
V.  Guirl,  71  Ind.  240 ;   Wagner  v.  Kastner,  79  Ind.  162. 

The  appeal  ia  dismissed  for  want  of  jurisdiction. 

Filed  Feb.  19, 1892. 
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No.  301. 

The  Louisyillb,  New  Albany  and  Chicago  Railway  Com- 
pany 17.  The  Consolidated  Tank  Line  Company. 

KAIhBOAJK'-KaUmg  StocL^QmqdamL^Motiot^  to  Make  3fcre  SpedfaL'-Jn 
a  complaint  against  a  railroad  company  for  damages  for  killing  a  horse 
which  had  wandered  upon  the  track,  the  complaint,  among  other  things, 
stated  that  the  horse  entered  npon  the  track  immediately  north  of  'the 
city  of  La  Fayette.  A  motion  to  make  the  complaint  more  specific  as 
to  the  point  where  the  horse  entered  upon  the  track  was  correctly  over- 
ruled. 

Saxk. — Dmbf  to  Fmee  Agauui  AmmaU. — ^iViPofe  Crmtmg. — The  act  of  April 
8, 1885  (Acts  of  1885,  p.  148),  does  not  apply  in  cases  where  land  sepa- 
rated by  a  right  of  way  of  a  railroad  companj  is  not  owned  by  the  same 
person. 

Same.— £ia&t%/ar  Stodt  KiUed^—Dutyto  Make  and  Keep  Faust  in  B^pair.— 
The  acts  of  1885  do  not  repeal  the  law  rendering  railroad  companies 
liable  for  stock  killed  or  injured  by  their  locomotives  and  cars,  where 
they  do  not  securely  fence  in  their  railroads  and  properly  maintain 
the  fences. 

Same. — BrivaU  Oromng. — JEbeepKon  to  lAaibQitif — Bailroad  companies  are 
bound  to  maintain  fences  at  private  crossings,  as  to  animals  entering 
them,  except  that  duty  is  not  owing  to  one  who  has  undertaken  to  main* 
tain  the  fence,  nor  to  one  for  whose  benefit  the  private  crossing  is  main- 
tained. 

From  the  Tippecanoe  Superior  Court. 

E.  G.  Field  and  J.  F.  MeHugh^  for  appellant. 

J.  -H.  Adams^  for  appellee. 

New,  J. — The  appellee  brought  this  action  to  recover 
the  value  of  a  horse,  which,  it  is  alleged,  went  upon  the 
appellant's  railway  where  it  was  not  fenced,  and  was 
killed  by  one  of  the  appellant's  trains. 

The  complaint,  omitting  the  caption  and  formal  con-* 
elusion,  is  as  follows : 

"  The  Consolidated  Tank  Line  Company,  plaintiff,  com- 
plains of  the  Louisville,  New  Albany  and  Chicago  Rail- 
way Company,  defendant,  and  says  that  the  defendant 
is,  and  for  more  than  five  y^ars  last  past  has  been,  a  rail- 
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way  corporation  operating  a  line  of  railway  from  New- 
Albany,  in  the  State  of  Indiana,  to  the  city  of  Chicago, 
in  the  State  of  Illinois,  which  said  line  of  railroad  passes 
through  Tippecanoe  county,  in  said  first  named  State. 
That  said  railroad,  immediately  north  of  the  city  of  La 
Fayette,  in  said  county,  and  extending  for  a  distance  of 
two  miles  and  more  northward,  during  all  said  period  of 
time,  was  not  and  is  not  now  fenced  in,  and  said  railroad 
and  its  right  of  way  is  accessible  to  cattle,  horses,  and  other 
domestic  animals.  That  heretofore,  to  wit :  on  the  28th 
day  of  March,  1889,  a  horse  belonging  to  the  plaintiff,  of 
the  value  of  two  hundred  and  fifty  dollars,  got  upon  said 
railroad  and  its  right  of  way  at  the  point  aforesaid,  im- 
mediately north  of  the  city  of  La  Fayette,  where  said 
railroad  was  not  fenced,  and  said  horse,  while  so  on  said 
railroadyWas  run  against  and  over  by  a  locomotive  of  the 
defendant,  and  so  injured  as  to  be  utterly  worthless,  to  the 
damage  of  the  plaintiff  f  250,  which  is  due  and  unpaid. 
That  the  point  where  said  horse  was  struck  and  run 
over,  was  in  said  county  of  Tippecanoe/' 

The  appellant  moved  the  court  to  require  the  complaint 
to  be  made  more  specific,  to  wit,  "  to  state  at  what  par- 
ticular place  and  point  upon  the  defendant's  railroad  and 
right  of  way,  the  horse  belonging  to  the  plaintiff  entered 
upon  it." 

This  motion  was  overruled,  as  was  also  a  demurrer  to 
the  complaint  for  want  of  facts.  A  general  denial  of  the 
complaint  was  then  filed,  the  cause  submitted  to  a  jury 
for  trial,  and  a  verdict  returned  for  the  appellee  for  the 
sum  of  1200. 

Over  a  motion  by  the  appellant  for  a  new  trial,  judg- 
ment was  given  for  the  appellee  upon  the  verdict. 

The  appellant  has  assigned  as  error  the  overruling  of 
the  motion  to  make  the  complaint  more  specific,  the  over- 
ruling of  the  demurrer  to  the  complaint,  jind  the  overrul- 
ing of  the  motion  for  a  new  trial. 
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We  do  not  think  the  court  erred  in  overruling  the  mo- 
tion to  make  the  complaint  more  specific.  It  is  alleged 
in  the  complaint  that  the  horse  entered  upon  the  railroad 
immediately  north  of  the  city  of  La  Fayette.  This  was 
sufficiently  specific.  We  can  see  no  reason  why  the 
place  of  entry  should  be  more  particularly  stated. 

The  only  objection  urged  against  the  sufficiency  of  the 
complaint,  upon  demurrer^  is,  that  it  is  vague  and  uncer- 
tain. In  what  respect  it  is  vague  or  uncertain,  except  as 
suggested  by  the  motion  to  make  more  specific,  is  not 
pointed  out.  The  complaint,  in  our  opinion,  states  a 
cause  of  action.  The  demurrer  to  it  was  properly  over- 
ruled. 

Of  the  grounds  assigned  for  a  new  trial,  none  are  dis- 
cussed by  counsel,  except  those  relating  to  the  refusal  of 
the  court  to  give  instruction  numbered  nine,  asked  by  the 
appellant,  and  the  giving  by  the  court,  on  its  own  motion, 
instructions  numbered  eleven,  twelve,  and  thirteen. 

It  is  shown  by  the  record  that  the  railroad  runs  north 
and  south  at  the  point  where  the  horse  entered  upon  its 
track.  On  the  west  side  of  the  railroad  are  enclosed  lands 
belonging  to  the  Northern  Lake  Ice  Company,  and  which 
have  a  gateway  on  the  side  next  to  the  railroad.  Between 
said  lands  and  the  railroad  is  a  roadway  with  no  fence 
between  it  and  the  railroad.  On  the  east  side  of  the  rail- 
road, and  opposite  the  lauds  already  named,  are  lands 
owned  by  Edward  Asher,  Timothy  Moon  and  the  Barbee 
heirs,  and  through  which  the  Northern  Lake  Ice  Com- 
pany had  the  privilege  of  passing.  There  was  no  fence 
between  the  lands  last  named  and  the  railroad,  nor  be- 
tween said  lands  and  a  public  highway  adjacent  thereto, 
on  the  east.  For  some  years  the  Northern  Lake  Ice  Com- 
pany had  been  passing  from  its  own  lands  across  the  rail- 
road to  and  over  the  lands  situate  on  the  east  side,  already 
referred  to.     There  were  no  cattle  guards,  swing  fences 
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or  other  means  of  keeping  stock  from  entering  upon  said 
crossing. 

The  evidence  tends  to  show  that  the  horse  entered  upon 
the  railroad  track  at  and  upon  this  crossing.  The  evi- 
dence, however,  does  not  show,  nor  tend  to  show,  that  the 
horse  passed  through  the  gateway  of  which  we  have  spo- 
ken, on  its  way  to  the  track.  It  follows,  therefore,  that 
even  if  the  route  or  crossing  used  by  the  Northern  Lake 
Ice  Company,  could  be  regarded  as  a  farm  crossing,  the 
acts  of  April  8th  and  13th,  1885,  pp.  148,  224  (Elliott's 
Supp.,  pp.  326,  327)  can  not  afford  the  relief  to  the  appel- 
lant claimed  by  its  counsel.  It  is  only  where  "  the  animal 
entered  upon  the  track  of  such  railroad  through  such 
gates ''  that  the  railway  company  is  relieved  of  liability 
for  the  killing  or  injury  of  the  animal.  Section  3,  act  of 
April  8, 1885,  swpra.    ' 

In  our  opinion,  however,  the  crossing  in  question  is 
not  such  a  way  as  is  meant  by  said  act  of  April  8,  1885. 
The  Northern  Lake  Ice  Company  did  not  own  the  land  on 
the  east  side  of  the  railroad.  As  to  the  latter  land,  that 
company  simply  has  the  right,  as  shown  by  the  evidence, 
"of  passing  through  these  by  paying  for  the  use  of  it.'' 
The  statutes  under  immediate  mention  do  not  apply  to 
cases  where  the  lands  of  a  party — who  has  a  private  cross- 
ing— lay  wholly  on  one  side  of  the  railway.  This  has 
been  decided  by  this  court.  Louisville^  etc.,  JR.  W.  Co.  v. 
Hughes^  2  Ind.  App.  68 ;  Wabash  JR.  R.  Co,  v.  William^ 
son,  3  Ind.  App.  190. 

It  follows  from  what  we  have  said  that  the  question  of 
the  liability  of  the  appellant,  upon  the  facts  disclosed  by 
the  record,  is  in  no  way  affected  by  the  acts  of  1885,  re- 
ferred to.  These  acts  do  not  repeal  the  law  rendering 
railroad  companies  liable  for  stock  killed  or  injured  by 
their  locomotives  and  cars,  where  they  do  not  securely 
fence  in  their  railroads  and  properly  maintain  the  fences. 

The  general  rule,  except  as  qualified  by  those  acts,  is. 
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that  if  railroad  companies  would  escape  liability  for  stock 
killed  or  injured,  on  account  of  not  securely  fencing  their 
roads,  they  are  bound  to  maintain  fences  at  private  cross- 
ings, as  to  animals  entering  them^  except  that  the  duty  of 
fencing  is  not  owing  to  one  who  has  undertaken  to  main- 
tain the  fence,  nor  to  one  for  whose  benefit  the  private 
crossing  is  maintained.  Indiana^  etCj  JS,  W.  Co.  v.  Lea^^ 
mon,  18  Ind.  173 ;  Indianapolis^  etc^  R.  W.  Co.  v.  Thomas^ 
84  Ind.  194;  "Evansville,  etc.,  JR.  W.  Co.  v.  Mosier,  101 
Ind.  597. 

The  court  did  not  err  as  to  the  instruction  refused,  nor 
as  to  those  given.  The  instruction  refused  was  asked 
upon  the  theory  that,  upon  the  facts  proven,  the  appellant 
was  exempt  from  liability  by  virtue  of  the  act  of  April  8, 
1885,  supra^  which,  as  we  have  shown,  could  not  be.  The 
instructions  given  were  not  in  conflict  with  the  views 
which  we  have  expressed. 

Judgment  affirmed  with  costs. 

Filed  Feb.  18, 1892. 


No.  454. 

Webster  v.  Smith. 


Contract.  —  Action  up<m  Intirument. —  Agreeing  to  Become  Surety. — 0)m- 
plaint. — Parties, — In  an  action  apon  the  following  writing :  **  Mr.  C.  G. 
Smith :  Sir — If  it  is  agreeable  with  you,  let  Joshua  Hill  have  one 
wagon  on  time,  and  I  will  go  on  note  with  him  as  surety.  Yours,  etc., 
S.  P.  Webster," — the  complaint  alleging  the  delivery  of  the  wagon  to 
Hill  solely  on  the  credit  of  Webster,  and  the  execution  of  a  note  by  H., 
and  the  refusal  of  W.  to  sign  the  same  as  surety,  and  the  insolrency  of 
H., — it  was  proper  to  describe  the  note  in  the  complaint,  but  it  was  not 
necessary  to  set  out  a  copy  of  the  same,  as  it  was  not  the  foundation  of 
the  action..  It  was  not  necessary  to  make  H.  a  party  to  the  action,  as 
W.  could  not  be  entitled  to  have  H.  sued  with  him  without  becoming  a 
joint  maker  of  the  note  with  him. 

Same. — Promise  of  Suretyship.— Notice  of  Acceptance,— Formal  Demand. — If 
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W.  was  not  bound  to  take  notice  that  his  promise  had  been  accepted, 
he  became  bound  immediately  upon  the  receipt  of  the  notice,  as  al- 
leged in  the  complaint,  to  sign  the  note  as  surety,  and  he  was  so  bound 
continuously  thereafter.  It  was  not  necessary  to  ayer  in  the  complaint 
that  a  formal  demand  had  been  made  by  the  plaintiff. 

Same. — H'cmise  of  Swr€iy9Mp, — Scope  of. —  What  does  not  Eeleaae  IS-omuor, — 
The  fact  that  the  note  of  H.  showed  that  the  sale  of  the  wagon  to  him 
was  a  conditional  sale,  the  ownership  to  remain  in  the  plaintiff  until 
payment,  would  not  release  W.  from  his  promise.  He  did  not,  as  he 
might  have  done,  prescribe  the  form  of  the  note,  and  must  be  regarded 
as  haying  left  the  making  of  it  and  its  form  to  H.  and  the  plaintiff,  and 
as  haying  relied  on  H.  for  information  concerning  the  same.  Haying 
made  the  terms  of  his  promise  general,  he  must  be  regarded  as  consent- 
ing to  whateyer  they  covered  upon  a  reasonable  construction.  The 
conditional  sale  was  within  the  scope  of  his  agreement. 

Same. — I\veeeding  AgavMi. — Partj  Agreeing  to  Become  Surety, — Other  i2em- 
edies  Need  not  he  Exhauttcd. — The  failure  of  the  plaintiff  to  take  posses- 
sion of  the  wagon  would  not  bar  his  action  against  the  defendant.  He 
was  not  obliged  to  exhaust  any  other  security  before  proceeding  against 
him. 

From  the  Vigo  Circuit  Court. 

J.  T.  Scott  and  O.  A.  Scott,  for  appellant. 

jB.  E.  Bhoada  and  E.  F.  Williamay  for  appellee. 

BiiACKy  J. — The  appellee  sued  the  appellant,  who  de- 
murred to  the  complaint,  the  causes  of  demurrer  stated  be- 
ing that  the  complaint  did  not  state  facts  sufficient  to'  con- 
stitute a  cause  of  action,  and  that  there  was  defect  of  parties 
defendant  in  this,  that  Joshua  Hill  should  have  been  made 
a  defendant.     The  demurrer  was  overruled. 

The  complaint  alleged,  in  substance,  that  on  the  1st  of 
April,  1887,  Joshua  Hill  wished  to  purchase  a  wagon  of  the 
appellee  on  an  extension  of  time  for  one  year,  the  agreed 
price  being  sixty  dollars ;  that  the  appellee  refused  to  sell 
and  deliver  the  wagon  to  said  Hill  unless  he  would  execute 
a  note  to  the  appellant  for  sixty  dollars,  due  in  one  year  from 
date,  with  good  security  thereon,  said  wagon  having  been 
selected  at  that  time  by  said  Hill  as  the  wagon  he  wished  to 
purchase ;  that  said  Hill  then  and  there  agreed  that  he  would 
furnish  good  and  sufficient  security,  and  it  was  agreed  that 
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when  he  did  so  the  sale  of  the  wagon  should  be  complete, 
and  it  should  be  delivered  to  him ;  that  said  Ilill  then  de- 
parted from  the  appellee  to  obtain  such  security;  that  he 
went  to  the  appellant  and  told  him  that  he,  said  Hill,  had 
bargained  with  the  appellee  for  a  wagon  on  a  credit  of  one 
year  at  the  price  of  sixty  dollars,  but  that  the  appellee  would 
not  close  the  bargain  and  deliver  the  wagon  to  said  Hill  un- 
less he  would  secure  the  debt  by  giving  his  note  due  in  one 
year  from  date  for  sixty  dollars,  with  good  security  thereon, 
and  he  asked  the  appellant  to  become  surety  for  him,  said 
Hill,  on  said  note  ;  that  the  appellant  agreed  to  do  so,  and, 
under  the  style  of  S.  P.  Webster,  thereupon  entered  into 
writing  to  that  effect,  as  follows : 
"  Mr.  a  a  Smith: 

"  Sir — If  it  is  agreeable  with  you,  let  Joshua  Hill  have 
one  wagon  on  time,  and  I  will  go  on  note  with  him  as  surety. 
Yours,  etc.,  S.  P.  Webster. 

"April  4th,  1887." 

It  was  further  alleged  that  said  Hill  delivered  said  writ- 
ing to  the  appellee,  who  accepted  the  same  and  at  once  de- 
livered said  wagon  to  said  Hill,  solely  on  the  credit  of  the 
appellant ;  that  at  the  time  of  completing  said  bargain  and 
delivering  said  wagon  to  said  Hill,  April  9th,  1887,  said 
Hill  executed  to  the  appellee  said  Hill^s  note  for  sixty  dol- 
lars, due  one  year  thereafter,  and  the  appellant,  the  next 
day,  was  notified  that  the  appellee  had  accepted  the  appel- 
lant's written  undertaking,  and  had  completed  the  sale  of 
said  wagon  to  Hill  at  the  price  of  sixty  dollars,  on  a  year's 
credit,  and  that  the  wagon  had  been  delivered  to  said  Hill, 
and  that  he  had  executed  to  the  appellee  his,  said  Hill's,  note 
for  sixty  dollars,  dated  the  9th  of  April,  1887,  due  in  one 
year,  and  that  the  appellee  wished  and  expected  the  appel- 
lant to  come  to  the  city  (meaning  Terre  Haute)  and  execute 
said  note  as  surety  for  said  Hill,  and  that  Hill  obtained  pos- 
session of  said  wagon  on  the  credit  of  the  appellant.  It 
was  further  alleged  that  the  appellant,  although  so  notified, 
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wholly  omitted,  neglected  and  failed  to  sign  said  note  or  any 
note  for  said  wagon^  and  that  he  still  neglected  and  refused 
to  do  so ;  that  said  Hill  was  insolvent  at  the  time  the  wagon 
was  bargained  to  him  by  the  appellee^  had  been  insolvent 
continuously  ever  since^  and  still  remained  insolvent ;  that 
said  wagon  was  sold  and  delivered  by  the  appellee  to  said 
Hill  solely  on  the  credit  of  the  appellant ;  that  it  had  not 
been  paid  for^  nor  had  any  part  of  the  purchase-price  been 
paid ;  and  that  said  debt  for  said  wagon  had  been  past  due 
more  than  a  year.     Wherefore,  etc. 

Counsel  for  appellant  in. argument  contend  that  the  com- 
plaint was  insufficient  for  failure  to  set  out  in  full  the  con- 
tract between  the  appellee  and  Hill,  the  note  given  by  the 
latter  to  the  former;  also,  for  failure  to  state  the  kind  of  no- 
tice given  to  the  appellant,  or  the  manner  of  the  notice ; 
also,  because  it  was  not  alleged  that  the  appellee  demanded 
of  the  appellant  that  he  sign  a  note  with  Hill,  as  surety. 

Under  the  second  ground  of  demurrer  it  is  contended  that 
there  was  a  defect  of  parties  defendant,  for  the  reason  that 
Hill  should  have  been  made  a  defendant,  in  order  that  if  any 
judgment  should  be  rendered  against  the  appellapt,  it  could 
be  shown  therein  that  he  was  a  surety  for  Hill,  so  that  he 
might  be  subrogated  to  the  rights  of  the  appellee. 

The  note  made  by  Hill  was  not  the  foundation  of  the  ac- 
tion. The  appellee,  in  compliance  with  the  appellant's  re- 
quest and  in  reliance  upon  his  promise,  had  sold  a  wagon  on 
time  to  an  insolvent  person,  who  had  not  paid  his  note  given 
therefor.  The  promise  of  the  appellant  was  to  go  on  the 
note  with  the  purchaser  of  the  wagon,  as  his  surety,  upon 
the  consideration  that  the  appellee  would  let  the  purchaser 
have  the  wagon  on  time.  The  complaint  showed  the  per- 
formance of  the  condition  and  described  the  note  given  by 
the  purchaser  sufficiently -to  identify  it  as  the  note  on  which 
the  appellant  agreed  to  go  as  surety,  and  sufficiently  to  show 
the  amount  in  which  the  appellee  had  been  damaged.  It 
was  not  necessary  to  set  out  a  copy  of  the  note  as  in  an  ac- 
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tioD  upon  it.  It  was  proper  to  describe  it.  The  complaint 
did  describe  it.  If  the  description  was  regarded  as  not  suf- 
ficiently full  and  definite,  the  appellant  should  have  moved 
to  make  it  so. 

The  writing  signed  by  the  appellant,  which  is  set  out  in 
the  complaint,  suggests  intricate  and  disputed  questions  re- 
lating to  suretyship  and  guaranty,  discussion  of  which  is  not 
necessary  for  the  decision  of  this  case. 

If  notice  of  acceptance,  as  in  the  case  of  an  offer  of  guar- 
anty, was  necessary  in  order  to  bind  the  appellant,  it  is  suf- 
ficient to  say  that  such  notice  need  not  be  given  by  the  guar- 
antee himself,  if  it  be  not  so  stipulated.  It  is  sufficient  if  it 
be  given  to  the  guarantor  by  the  person  for  whose  default 
he  has  offered  to  become  responsible,  or  if  the  guarantor  re- 
ceive information  of  the  acceptance  from  any  source.  Rey- 
nolds V.  Douglass,  12  Pet.  497 ;  Oaks  v.  Weller,  16  Vt.  63; 
Noyes  Go.  v.  Nichols,  28  Vt.  159;  Powell  w  Chicago  Oar- 
pet  Co, J  22  111.  App.  409;  Central  Savings  Bank  v.  Shine, 
48  Mo.  456. 

If  the  appellant  was  not  bound  to  take  notice  that  his 
promise  had  been  accepted,  the  complaint  sufficiently  showed 
that  he  was  notified. 

'^  The  rule  in  respect  to  demand  rests  upon  the  sajie  prin- 
ciple with  that  ^  in  respect  to  notice.  It  may  be  requisite, 
either  from  the  stipulations  of  the  parties  or  from  the  pe- 
culiar nature  of  the  contract ;  but  where  not  so  requisite,  he 
who  has  promised  to  do  anything  must  perform  his  promise 
in  the  prescribed  time  and  in  the  prescribed  way;  or  if  none 
be  prescribed,  in  a  reasonable  time  and  a  reasonable  way, 
without  waiting  to  be  called  upon."     2  Pars.  Contr.  671. 

*' When,  on  the  one  side,  every  step  which  the  contract  re- 
quires on  that  side  before  something  is  done  on  the  other 
has  been  taken,  the  party  on  the  other  side  breaks  it  if  he 
simply  neglects  to  take  his  step,  though  no  demand  on  him 
is  made."     Bishop  Contr.,  section  698. 
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The  thing  to  be  done  by  the  appellant  was  certain.  The 
specific  performance  thereof  was  not  necessary  for  the  pro- 
tection of  the  appellee.  In  the  appellant's  written  promise 
it  was  indicated  that  Hill  was  to  give  a  note.  It  was  proper 
for  the  appellee  to  take  the  note  at  the  time  of  the  delivery 
of  the  wagon,  and  he  did  so.  It  was  proper  for  him  to  re- 
tain the  note  in  his  possession.  The  appellant  was  notified 
the  next  day  that  his  promise  had  been  accepted,  and  that  in 
reliance  thereon  the  appellee  had  sold  and  delivered  the  wa- 
gon at  the  price  and  upon  the  credit  stated  by  Hill  to  the 
appellant  when  the  latter's  promise  was  sent  to  the  appellee. 
The  appellant  was  notified  also  of  the  giving  of  the  note, 
and  that  the  appellee  wished  and  expected  him  to  come  and 
execute  it  as  surety. 

If  not  liable  without  such  notice,  the  appellant  immedi- 
ately upon  receipt  of  the  notice  became  bound  to  sign  the 
note  as  surety,  and  he  was  so  bound  continuously  thereafter. 
He  knew  that  the  time  for  him  to  sign  had  arrived.  He 
knew  that,  in  accordance  with  his  implied  direction,  the  note 
was  in  the  appellee's  possession.  He  knew  exactly  what  he 
was  bound  to  do  and  when  and  where  it  was  to  be  done,  and 
that  the  appellee  wished  and  expected  him  to  do  it.  We 
think  the  complaint  was  not  insufficient  because  of  the  want 
of  an  allegation  of  a  formal  demand  by  the  appellee. 

The  appellant  could  not  be  entitled  to  have  Hill  sued 
with  him  by  the  appellee  without  becoming  a  joint  maker 
of  the  note  with  Hill.    WilliaTna  v.  StcUe,  ex  rd.,  87  Ind.  527. 

The  appellant  answered  by  general  denial.  There  was  a 
second  paragraph  of  answer,  which  was  struck  out  on  mo- 
tion. This  action  of  the  court  is  assigned  as  error.  The 
paragraph  struck  out  was  not  brought  back  into  the  record 
by  bill  of  exceptions  or  order  of  court.  Therefore,  we  can 
not  farther  notice  this  ruling.  StatCy  ex  rely  v.  Krug^  82 
Ind.  68;  McDonald  v.  Oeisendorff,  128  Ind.  153. 

In  argument  under  an  assignment  relating  to  the  overrul- 
VoL.  4.-4 
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ing  of  a  motion  for  a  new  trial,  counsel  for  appellant  place 
stress  upon  the  fact  that  the  note  of  Joshua  Hill  showed  that 
the  sale  of  the  wagon  to  him  was  a  conditional  sale,  the 
ownership  to  remain  in  the  appellee  until  payment.  This 
fact  did  not  release  the  appellant  from  his  promise.  He  did 
not  prescribe  the  form  of  the  note.  Hill  informed  the  ap- 
pellant of  the  acceptance  of  his  written  proposition  and  of 
the  delivery  of  the  wagon  and  of  the  execution  of  the  note. 
It  was  the  appellant's  duty  to  go  at  once  and  sign  the  note. 
If  he  had  gone  for  such  a  purpose,  and  had  then  raised  an 
objection  of  this  nature,  some  other  form  of  note  might 
have  been  substituted  by  agreement.  He  must  be  regarded 
as  having  left  the  making  of  the  note  and  its  form  to  Hill 
and  the  appellee,  and  as  having  relied  on  Hill  for  informa- 
tion concerning  the  note. 

It  is  true  that  the  appellant  could  not  be  held  liable  be- 
yond the  terms  of  his  contract.  But,  having  made  those 
terms  very  general,  he  must  be  regarded  as  consenting  to 
whatever  they  covered  upon  a  reasonable  construction.  The 
conditional  sale  was  a  sale  on  credit.  By  it  the  appellee  let 
Hill  have  the  wagon  on  time.  It  was  within  the  scope  of 
appellant's  agreement.  Noyee  Go.  v.  NicholSy  supra;  Case  v. 
Howardy  41  Iowa,  479. 

The  appellee  was  not  restricted  from  securing  himself 
otherwise  in  addition  to  the  appellant's  undertaking.  Nor 
was  he  obliged  to  exhaust  any  other  security  before  proceed- 
ing against  the  appellant.  It  is  not  true,  as  seems  to  be  sup- 
posed by  counsel,  that  the  failure  of  the  appellee  to  take 
possession  of  the  wagon  should  bar  his  action  against  the 
appellant. 

Other  questions  argued  are  sufficiently  disposed  of  in  what 
has  been  said. 

The  judgment  is  affirmed. 

FU«d  Feb.  18, 1892. 
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No.  77. 

The  Peknsylvania  Company  v.  Davis,  Executor. 

I 

AcnoN. — ByFaUurfor  Death  of  ChUd, — Survwal  o/.— An  action  by  a  father 
charging  that  the  death  of  his  infant  child  was  caused  by  the  negli- 
gence of  the  defendant  does  not  abate  with  the  death  of  the  father,  and 
may  be  continued  in  the  name  of  the  executor.  Section  282,  B.  S.  1881, 
provides  against  abatement  by  death  in  cases  like  the  one  at  bar,  in 
which  action  is  given  for  causing  the  death  of  any  person. 

Sams. — CkmplairU. — freedom  from  CkmiriinUory  Negligence, — SpeML  Aver- 
menu, — ^Where  the  complaint  in  such  action  did  not  aver  in  general 
terms  that  the  parents  were  free  from  contributory  negligence,  but  the 
special  facta  averred  showed  that  there  was  no  negligence  on  their  part 
contributing  to  the  injury,  it  is  sufficient  on  that  point. 

Same. — Convpiaxni, — Negligenee  </  Deferidant. — Evidence. — For  the  sufficiency 
of  the  allegation  in  the  complaint  charging  negligence  on  the  part  of 
the  defendant  railroad  company,  and  for  a  discussion  of  the  evidence 
showing  that  it  does  not  tend  to  prove  negligence  on  the  part  of  the  com- 
pany, see  opinion. 

From  the  Bartholomew  Circuit  Court. 

8.  Stansifer,  for  appellant. 

if.  Hacker  and  G.  F.  Remy^  for  appellee. 

Robinson,  C.  J. — This  action  was  commenced  by  Will- 
iam Hunter  on  a  complaint  charging  that  the  death  of  his 
infant  daughter,  aged  twenty  months,  was  caused  by  the  neg- 
ligence of  the  appellant.  While  the  action  was  pending,  and 
before  the  issues  were  formed,  William  Hunter  died,  and  on 
the  suggestion  of  his  death  and  motion  to  continue  the  action 
in  the  name  of  Joel  S.  Davis,  executor  of  Hunter's  will,  ap- 
pellant objected,  and  moved  that  the  action  be  dismissed,  be- 
cause by  Hunter's  death  the  action  abated.  The  objection 
was  overruled,  and  the  motion  of  the  appellee  sustained,  and 
the  action  was  ordered  continued  in  the  name  of  the  executor, 
to  which  rnlings  exceptions  were  taken.  Thereupon  the  ap- 
pellee filed  a  complaint  in  seven  paragraphs.  The  appellant 
filed  motions  to  strike  out  certain  parts  of  each  paragraph  in 
the  complaint,  and  to  require  the  appellee  to  make  each  par- 
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agraph  in  the  complaint  more  certain  and  specific,  which 
motions  were  overruled  and  exceptions  taken. 

The  appellant  demurred  separately  to  each  paragraph  in 
the  complaint,  which  was  overruled,  and  exception  taken. 

The  appellant  answered  bj  general  denial. 

The  cause  was  tried  by  a  jury,  resulting  in  a  verdict  of 
one  thousand  dollars  for  the  appellee. 

The  appellant  filed  a  motion  for  a  new  trial,  which  was 
overruled,  and  exception  taken.  Judgment  was  rendered  on 
the  verdict.     The  evidence  is  in  the  record. 

The  following  constitute  the  assignment  of  errors : 

1.  The  court  erred  in  continuing  the  action  in  the  name 
of  the  appellee,  the  executor,  and  in  overruling  appellant's 
motion  to  abate  and  dismiss  the  action  because  of  the  death 
of  said  William  Hunter. 

2.  The  court  erred  in  overruling  appellant's  motion  to 
strike  out  parts  of  each  paragraph  of  the  complaint. 

3.  The  court  erred  in  overruling  appellant's  motion  to 
make  the  averments  of  each  paragraph  of  the  complaint 
more  certain  and  specific. 

4.  The  court  erred  in  overruling  appellant's  demurrers  to 
each  paragraph  in  the  complaint. 

5.  The  court  erred  in  overruling  appellant's  motion  for  a 
new  trial. 

The  first  contested  question  under  the  assign  ment  of  errors 
is  the  right  of  the  appellee  to  maintain  this  action. 

The  appellant  insists  that  the  cause  of  action  abated  by 
the  death  of  the  original  plaintiff;  that  by  the  common  law 
the  death  of  either  plaintiff  or  defendant  abated  and  extin- 
guished all  actions  and  causes  of  action  sounding  in  tort, 
and  no  right  of  action  existed  for  death  wrongfully  caused. 

There  is  no  doubt  that  statutory  actions  for  torts  abate  ac- 
cording to  the  rules  of  the  common  law,  the  same  as  com- 
mon law  actions,  unless  expressly  saved  by  some  clause  in 
the  statute  creating  them.  Little  v.  Gonant,  2  Pick.  526 ; 
Jones  v.  Vanzandt,  4  McLean,  604 ;    Hooper  v.  Gorham,  45 
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Maine,  209.  Therefore,  if  the  positioa  of  the  appellant 
upon  the  common  law  is  souud^  is  it  a  question  in  this  case 
of  what  the  common  law  is  upon  the  subject,  but  is  not  the 
question  one  of  construction  under  the  statute  of  this  State, 
whether  this  action  survived  or  whether  under  the  statute  it 
abated  by  reason  of  the  death  of  William  Hunter,  the  father 
of  the  child?  If,  under  the  statute,  the  action,  which  was 
created  b7statate,survives,then  the  action  is  purely  statutory, 
and  is  not  affected  by  the  common  law.  The  provisions  of 
the  statute  governing  this  question,  and  which  must  deter- 
mine it^  will  be  found  in  the  following  sections : 

Section  266.  ''A  father  (or  in  case  of  his  death,  or  deser- 
tion of  his  family,  or  imprisonment,  the  mother)  may  main- 
tain an  action  for  the  injury  or  death  of  a  child,''  etc. 

Section  282.  "A  cause  of  action  arising  out  of  an  injury  to 
the  person  dies  with  the  person  of  either  party,  except  in 
cases  in  which  an  action  is  given  for  an  injury  causing  the 
death  of  any  person,  and  actions  for  seduction^  false  impris- 
onment, and  malicious  prosecutions.'' 

Section  283.  ^'AU  other  causes  of  action  survive,  and  may 
be  brought  by  or  against  the  representatives  of  the  deceased 
party,  except  actions  for  promises  to  marry." 

Section  284.  "  When  the  death  of  one  is  caused  by  the 
wrongful  act  or  omission  of  another,  the  personal  represent- 
atives of  the  former  may  maintain  an  action  therefor  against 
the  latter,  if  the  former  might  have  maintained  an  action, 
had  he  lived,  against  the  latter  for  an  injury  for  the  same  act 
or  omission." 

There  is  no  doubt  that  under  section  266,  supra,  an  action 
is  given  to  the  father  for  an  injury  resulting  in  the  death  of 
his  infant  child,  the  right  of  action  being  thus  established  in 
the  father  and  being  entirely  statutory,  the  action  in  case  of 
the  death  of  the  father  abates  unless  expressly  saved  by  the 
statutes  quoted  creating  the  action. 

By  section  283,  supra,  it  is  provided  that  ''All  other 
causes  of  action  survive,  and  may  be  brought  by  or  against 
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the  representatives  of  the  deceased  party,  except  actions  for 
promises  to  marry."  By  the  provision  of  section  282,  supra^ 
the  exception  is  made  as  to  cases  in  which  an  action  is  given 
for  an  injury  causing  the  death  of  any  person.  The  conclu- 
sion seems  clear  and  inevitable  that  such  actions  do  not 
abate,  and  that  the  court  properly  ordered  the  action  con- 
tinued in  the  name  of  the  executor. 

Counsel  for  appellant  refers  us,  in  support  of  the  argument 
that  the  action  abated  by  the  death  of  the  father  of  the  child, 
to  jBoor  V.  Lowrey,  103  Ind.  468.  That  case  was  for  an  in- 
jury to  the  person  that  did  not  result  in  death,  and  came 
directly  within  the  meaning  of  the  first  clause  of  section 
282,  supray  that  "^  catise  of  action  arising  out  of  injury  to 
the  person  dies  with  the  person  of  either  partyj^  The  court 
in  that  case  says :  '^  It  is  plainly  enacted  in  the  statute,  sec- 
tion 282,  that '  a  cause  of  action  arising  out  of  injury  to  the 
person  dies  with  the  person  of  either  party,  except  in  cases 
in  which  an  action  is  given  for  an  injury  causing  the  death 
of  any  person,' ''  etc.  Counsel  for  appellant  also  assumes,  in 
argument,  that  while  the  statute  does  not,  in  terms,  provide 
that  the  action  abated  by  the  death  of  the  father  of  the  child, 
but  the  statute  not  providing  against  abatement  by  death, 
the  common  law  rule  that  his  death  did  abate  the  action 
should  govern  as  to  this  proposition,  it  is  only  necessary  to 
say  that  the  statute  clearly  provides  agaipst  abatement  by 
death  in  cases  in  which  an  action  is  given  for  causing  the 
death  of  any  person.  The  action  was  created  by  statute, 
and  by  express  provision  of  statute  is  saved  from  abatement. 
That  the  action  survived  under  express  provision  of  statute 
seems  too  clear  to  admit  of  controversy.  Western  Union 
Tei,  Co.  V.  SdrcUj  103  Ind.  227;  Boor  v.  Lowrey,  supra; 
City  of  Seymour  v.  OumminSy  119  Ind.  148;  Woodward  v. 
Chicago,  etc.,  R.  W.  Co.,  23  Wis.  400 ;  Cregin  v.  Brooklyn, 
etc.,  B.  R.  Co.,  75  N.  Y.  192 ;  Cregin  v.  Brooklyn,  etc.,  R. 
R.  Co.,  83  N.  Y.  595. 
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The  court  did  not  err  in  holding  that  the  action  did  not 
abate  by  the  death  of  the  father  of  the  child,  and  in  order- 
ing the  action  continued  in  the  name  of  the  executor. 

Under  the  second  and  third  assignment  of  error  it  is  al- 
leged that  the  court  erred  in  overruling  appellant's  motion 
1o  strike  out  parts  of  each  paragraph  of  the  complaint 
and  to  require  the  appellee  to  make  the  averments  in  each 
paragraph  more  specific.  There  was  no  error  in  the  rulings 
on  these  motions.  It  is  conceded  by  counsel  for  appellant 
that  the  court  correctly  ruled  on  the  motion  to  strike  out, 
and  no  valid  reason  is  assigned  why  the  motion  to  make  the 
complaint  more  specific  should  have  been  sustained. 

The  fourth  assignment  of  error  calls  in  question  the  com- 
plaint. As  has  been  seen,  the  complaint  contained  seven 
paragraphs,  and  the  first,  omitting  the  caption  and  the 
formal  averments  as  to  the  capacity  in  which  the  action  is 
prosecuted,  the  date  on  which  the  injury  was  done,  the  aver- 
ments of  appellant's  corporate  existence,  organization  and 
line  of  its  said  railroad,  etc.,  contains  substantially  the  fol- 
lowing allegations : 

'*  That  about  five  o'clock  in  the  afternoon  of  said  day  the 
infant  daughter  of  said  plainti£F's  testator,  named  Elizabeth, 
who  lived  with  and  was  of  the  age  of  twenty  months,  es- 
caped from  the  residence  of  plaintiflF's  testator,  and  was  on 
the  track  of  said  railroad  about  six  miles  southeast  of  the 
city  of  Columbus,  in  said  county,  at  a  private  crossing  of 
said  railroad  known  as  'Hunter's  Crossing,'  on  what  is 
known  as  the  Madison  branch  of  said  railroad,  in  Bartholo- 
mew county ;  that  the  plaintiff's  testator  at  said  time  resided 
with  his  family  in  a  house  about  two  hundred  yards  south- 
west of  said  '  Hunter's  Crossing '  of  said  railroad ;  that  said 
house  of  plaintiff's  testator  was  surrounded  by  a  fence,  part 
rail  and  part  plank,  said  fence  being  of  the  height  of,  to  wit, 
six  feet,  .the  east  line  of  said  fence,  in  front  of  said  house, 
being  constructed  of  sawed  planks  nailed  to  posts  set  in  the 
ground,  in  which  said  plank  fence  was  a  gate,  for  ingress  and 
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egress,  of  the  same  height  of  said  fence^said  gate  being  pro- 
vided with  a  good  and  sufficient  lock  or  catchy  which  fast- 
ened and  held  said  gate  to  its  place  when  closed;  that  said 
Elizabeth  could  not  climb  over  said  plank  or  rail  fence  or 
said  gate,  and  could  not  get  through  or  under  the  same  at 
any  place  except  when  said  gate  was  opened^  and  she  could 
not  open  said  gate  when  shut;  that  said  gate  was  kept  shut 
at  all  timeS|  except  when  plaintiff's  testator  and  the  family 
passed  through  it,  at  which  times  said  gate  was  closed  as 
soon  as  the  person  opening  the  same  had  passed  through  • 
that  said  Elizabeth  was  not  permitted  by  plaintiff's  testator, 
or  any  member  of  his  family,  or  any  one  having  control  or 
authority  over  her,  to  go  outside  of  said  inclosure  unattended 
by  a  competent  person  to  take  care  of  her,  and  the  said 
Elizabeth  had  never  escaped  from  the  premises  before  the 
time  above  mentioned ;  that  a  few  minutes  before  the  killing 
of  said  Elizabeth  by  the  defendant,  as  hereinafter  stated,  said 
Elizabeth  was  in  the  house  with  plaintiff's  testator  and  his 
family,  and  at  the  same  time  some  neighbor  opened  the  gate 
and  passed  into  the  house  of  plaintiff's  testator,  and  left  the 
gate  open  without  the  knowledge  of  plaintiff's  testator  or 
that  of  his  family  at  the  time,  and  the  said  Elizabeth,  with- 
out being  observed  by  the  plaintifi^'s  testator  or  any  member 
of  his  family,  passed  out  of  said  gate  before  plaintiff's  tes- 
tator or  his  family  knew  that  it  was  open,  onto  the  track  of 
said  railroad;  that  plaintiff's  testator  discovered  the  absence 
of  said  Elizabeth  within  a  few  minutes  after  her  escape,  and 
started  in  quest  and  pursuit  of  her,  and  discovered  her  on 
said  railroad,  and  before  he  could  reach  her,  a  certain  pas- 
senger train,  controlled  and  operated  by  defendant  and  in 
charge  of  defendant's  servants,  who  were  then  acting  in  the 
line  of  their  employment,  was  driven  over  said  track  where 
said  Elizabeth  was,  at  a  high  and  dangerous  rate  of  speed, 
from  said  city  of  Columbus,  the  said  track  being  straight 
and  without  any  obstructions,  and  the  said  Elizabeth  being 
in  full  view  of  defendant's  said  servants  in  charge  of  said 
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train,  for  the  distance  of,  to  wit,  six  hundred  feet  from 
where  the  said  Elizabeth  was,  as  said  train  approached  the 
said  Elizabeth ;  that  afler  the  discovery  of  the  said  Elizabeth 
by  the  defendant's  said  servants,  by  the  iise  of  ordinary  care, 
they  could  have  slowed  said  train  and  stopped  long  before  it 
reached  said  Elizabeth,  yet  the  said  servants  of  the  defend- 
ant neglected  to  stop  said  train,  or  do  anything  to  avoid  a 
collision  with  or  injury  to  the  said  Elizabeth,  but  carelessly 
and  negligently  drove  said  train  at  a  high  and  dangerous 
speed  of,  to  wit,  fifty  mile^  per  hour,  over  and  upon  said 
Elizabeth,  thereby  killing  and  destroying  her;  that  since  the 
commencement  of  this  action  the  said  William  Hunter  de- 
parted this  life  testate,  and  by  his  last  will  and  testament  the 
plaintiff,  Joel  S.  Davis,  was  appointed  the  executor  thereof; 
that  by  the  careless  and  negligent  killing  of  the  daughter  of 
plaintiff's  testator,  as  aforesaid,  plaintiff's  testator  has  been 
wrongfully  deprived  of  her  services  for  nineteen  years  and 
four  months,  which,  less  her  maintenance  and  support  for 
said  time,  would  be  of  the  value  of  $10,000,  and  he  has  been 
damaged  in  that  sum." 

The  charges  in  all  other  paragraphs  are  the  same,  with 
the  exception  that  in  the  second  paragraph  it  is  averred  that 
"  the  said  Elizabeth  was  discovered  and  in  view  of  defendant's 
said  servants  in  charge  of  said  train  for  a  distance  of,  to  wit, 
six  hundred  feet  as  said  train  approached  the  said  Elizabeth, 
and  she,  the  said  Elizabeth,  was  coming  toward  said  track 
of  said  railroad,  and  crawled  thereupon  before  said  train 
reached  within  twenty-two  hundred  and  twenty-five  feet  of 
where  the  said  Elizabeth  was  on  the  track ;  that  after  the 
discovery  of  the  said  Elizabeth  by  the  defendant's  said  serv- 
ants, by  the  use  of  ordinary  care  they  could  have  slowed  said 
train  and  stopped  it  long  before  it  reached  the  said  Elizabeth, 
yet  the  said  servants  neglected,"  etc. 

In  the  third  paragraph  it  is  averred  that  the  '*said  Eliza- 
beth being  in  full  and  plain  view  of  the  plaintiff's  servants 
in  charge  of  said  train  for  a  distance  of,  to  wit,  six  hundred 


Digitized  by  CjOOQIC 


58  APPELLATE  COURT  OF  INDIANA, 

The  Pennsylvania  Company  v.  Davis,  Executor, 

feet  from  where  said  Elizabeth  was,  as, said  train  approached 
the  said  Elizabeth  ;  that  after  the  discovery  of  said  Elizabeth 
the  defeudaut's  said  servants,  by  the  use  of  ordinary  care, 
could  have  slowed  the  said  train  and  stopped  before  it 
reached  the  said  Elizabeth ;  yet  the  said  servants  of  the  de- 
fendant did  not,"  etc. 

In  the  fourth  paragraph  it  is  averred  that  the  child  was 
in  view  of  the  train  men  for  a  distance  of  six  hundred  feet 
from  where  she  was  crawling  toward  the  track,  and  crawled 
upon  it,  "  before  the  train  reached  within  two  hundred  and 
twenty-five  feet  of  where  the  said  Elizabeth  was  on  said 
track ;  that  after  the  discovery  of  the  said  Elizabeth  by  de- 
fendant's said  servants,  by  the  use  of  ordinary  care  they 
could  have  slowed  and  stopped  said  train,"  etc. 

In  the  fifth  paragraph  it  is  averred  that  the  child  when 
first  discovered,  as  thereinafter  set  forth,  was  not  on,  but  on 
the  side  of  the  track,  and  "  that  at  said  time  (the  time  of  the 
approach  of  said  train),  the  sun  was  shining  brightly,  throw- 
ing its  rays  in  front  of  said  train  and  on  said  track,  thereby 
rendering  objects  more  plainly  visible  for  a  distance  of  two 
thousand  feet  in  front  of  said  train  ;  that  at  said  time  said 
Elizabeth  was  clothed  in  a  dress  of  bright  scarlet,  and  by  the 
use  of  ordinary  care  could  have  been  seen  when  she  was  at  a 
distance  of  two  thousand  feet  from  the  direction  from  which 
the  train  came  ;  yet  the  said  servants  of  defendant  in  charge 
of  said  train  carelessly  and  negligently  failed  to  watch  said 
railroad  track  and  keep  a  lookout  ahead,  and  thereby  did 
not  discover  the  said  Elizabeth  until  the  said  train  was  with- 
in, to  wit,  fifty  yards  of  said  Elizabeth,  when  said  train 
could  not  be  stopped  in  time  to  avoid  injury  to  her,  but  said 
train,  running  at  the  high  and  dangerous  rate  of  speed  of, 
to  wit,  fifty  miles  per,  ran  over  and  upon  said  Elizabeth." 

There  is  no  substantial  difference  between  the  fifth  and 
sixth  paragraphs. 

The  seventh  paragraph  avers  substantially  the  same  as 
the  fifth,  except  that  the  child  was  seen  by  the  train  men 
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xrithin  ten  feet  from  the  bank,  this  at  a  distance  of  two  thou- 
sand feet  from  where  she  was,  and  thereafter  crawled  upon 
the  track  and  was  on  the  same  when  the  train  was  within 
two  hundred  and  fifty  feet  of  her^  '^  and  yet  said  servants  of 
the  defendant^  when  they  first  saw  said  Elizabeth,  and  until 
said  train  was  within  fifty  yards  of  said  Elizabeth,  neglected 
to  stop  said  train,  or  slow  said  train  so  that  it  could  be  stopped 
in  time  to  avoid  the  injury  to  said  Elizabeth,  or  to  reverse 
said  engine  to  avoid  a  collision  with  or  injury  to  said  Eliza- 
beth, but  carelessly  and  negligently  run  and  drove  said  train 
at  the  high  and  dangerous  rate  of  speed  of,  to  wit,  fifty  miles 
per  hour,  to  within  fifty  feet  of  her,  the  said  Elizabeth,  before 
they  made  any  attempt  or  effort  to  stop  said  train  or  slow  the 
same  so  that  it  could  be  stopped  in  time,''  etc. 

It  was  perhaps  unnecessary  to  set  out  the  complaint  at 
such  great  length,  in  view  of  our  conclusion  on  the  demur- 
rers, but  its  necessity  will  appear  hereafter. 

While  the  complaint  did  not  aver  in  general  terms  that 
the  parents  were  free  from  contributory  negligence,  the  spe- 
cial facts  averred  were  sufficient  on  this  point. 

The  averments  charging  appellants  with  negligence  were 
also  sufficient.  We  think  each  paragraph  in  the  complaint 
stated  facts  sufficient  to  withstand  a  demurrer,  and  that  there 
was  no  error  in  overruling  the  demurrers  to  the  complaint. 

We  come  now  to  the  consideration  of  the  fifth  assignment 
of  error,  being  the  alleged  error  of  the  court  in  overruling 
the  motion  for  a  new  trial.  All  of  the  causes  in  the  motion 
for  a  new  trial  are  elaborately  argued.  We  will  first  dis- 
pose of  the  cause  for  a  new  trial :  **  That  the  verdict  of  the 
jury  was  not  sustained  by  sufficient  evidence."  It  is  as- 
sumed in  argument  by  counsel  for  the  appellant  that  there 
was  no  evidence  to  sustain  the  verdict  of  the  jury,  and  that 
the  court  should  have  given  the  peremptory  instruction  re- 
quested to  return  a  verdict  for  the  appellant.  We  have  ex- 
amined the  evidence. with  much  care;  it  is  not  voluminous, 
and  the  following  states  fully  the  material  facts  proven  on 
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the  trial :  "  The  residence  of  Hunter,  the  father  of  the 
child^  was  on  the  left-hand  side  of  the  railroad  going  south^ 
in  the  direction  of  Madison." 

It  was  enclosed  by  fences  with  gate,  as  alleged  in  the  com- 
plaint^ which  was  from  fifteen  to  twenty  feet  from  the  resi- 
dence. From  the  gate  there  was  a  private  road  to  and  across 
the  railroad^  which  was  about  two  hundred  yards  from  the 
residence.  Along  the  railroad,  and  on  both  sides  of  the  pri- 
vate road,  and  to  within  about  seven  feet  of  the  track,  there 
were  patches  of  growing  weeds  two  or  three  feet  high.  The 
space  between  the  weeds  and  track  was  graveled,  as  also  the 
space  between  the  rails.  There  was  a  ditch  along  the 
railroad  some  two  feet  deep,  north  from  the  direction  of  Co- 
lumbus, passing  under  the  railroad  at  the  crossing  of  the 
private  road  and  planked  over  at  the  crossing.  The  evi- 
dence does  not  show  how  the  child  went  on  to  the  track,  but 
it  must  have  got  on  to  the  track  either  over  the  plank  cross- 
ing, or,  if  in  the  weed  patch,  from  it;  then  it  crawled  into 
the  ditch  or  went  back  to  the  crossing.  The  only  indica- 
tion on  this  point  is  that  the  child  had  a  lump  of  gravel  iu 
in  its  hand.  The  train  going  to  Madison  from  Columbus, 
on  its  regular  time,  struck  the  child  on  the  crossing  on  the 
side  next  to  Hunter's  residence.  The  view  was  unobstructed^ 
as  alleged  in  the  complaint,  except  as  to  the  standing  weeds. 
There  was  no  averment  in  the  complaint  as  to  the  weeds. 
There  was  a  weight  attached  to  the  gate  that  swung  it  to 
and  caused  it  to  latch  itself.  It  may  be  fairly  inferred  from 
the  evidence  that  the  child  could  not  reach  the  latch  on  the 
gate,  and  was  not  missed,  and  was  with  its  mother  until  "  a 
few  minutes"  or  a  "  very  short  time  "before  the  accident, 
and  that  due  care  had  before  that  time  been  exercised  to  pre- 
vent the  escape  of  the  child.  The  evidence  did  not  estab- 
lish the  fact  that  the  gate  was  at  all  times  kept  shut,  a» 
averred  in  the  complaint.  The  evidence  of  Mrs.  Hunter 
was  that  they  always  aimed  to  keep  it  closed.  The  child  was 
dressed  in  red,  had  walked  from  three  to  five  months,  was 
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somewhat  slow  in  motion^  and  crawled  over  obstructions. 
Soon  afler  the  accident,  and  just  before  the  trial  of  the  case, 
experiments  and  tests  were  made  by  persons  who  testified  on 
the  trial  by  placing  a  red  piece  of  cloth  in  the  weeds  and 
dragging  it  out  into  the  center  of  the  track,  by  which  a  per- 
son standing  or  on  horseback,  at  a  distance  of  seven  hundred 
yards,  could  readily  see  the  cloth  moving,  and  that  a  child 
could  be  distinguished,  as  such,  from  a  hog  or  dog,  or  any 
other  animal  at  that  distance.* 

Mrs.  Hunter  and  her  mother  were  in  the  house,  and  the 
child  had  been  with  its  mother  just  a  few  minutes  before  the 
accident,  and  the  father  and  Joel  S.  Davis  were  sitting  in  the 
rear  of  the  house ;  and,  Learing  an  unusual  whistle  and  the 
train  dashing  around  the  corner,  Davis  saw  it  about  sixty 
yards  from  the  crossing,  as  he  thought.  A  witness  for  the 
appellee,  who  had  experience  in  running  engines,  put  the 
distance  at  which  the  train  could  have  been  stopped,  at  from 
two  hundred  and  fifty  to  three  hundred  yards,  when  running 
at  the  rate  of  thirty  miles  an  hour  on  a  dry  day  and  slightly 
up  grade,  as  this  was,  with  a  train  consisting,  as  this  did,  of 
an  engine,  one  coach  and  a  baggage  car. 

Joel  S.  Davis  stated  that  from  his  knowledge  of  the  child, 
he  was  satisfied  that  it  could  not  have  crawled  from  the 
weeds  over  the  gravel  and  into  the  center  of  the  track  inside 
of  ten  minutes,  and  two  minutes  from  the  bridge,  at  a  point 
on  the  road  seven  feet  back,  where  the  weeds  commence,  to 
the  railroad. 

Joseph  Hunter,  another  witness,  put  it  at  two  or  three 
minutes  from  the  weeds  over  the  gravel  to  and  over  the  rails. 

There  is  no  evidence  that  any  other  persons  passed  through 
the  gate,  or  were  at  Hunter's  residence  during  that  afternoon, 
except  Joel  S.  Davis  and  wife,  grand-parents  of  the  child ; 
nor  does  the  evidence  show  how  long  they  had  been  there. 
From  Mrs.  Hunter's  testimony  it  appears  that  her  mother 
was  just  getting  ready  to  start  home,  when  the  child  escaped, 
and  she  was  in  the  room  talking  with  her. 
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Joel  S.  Davis  also  testified  that  Mr.  Hunter  and  he  were 
sitting  at  the  west  end  of  the  house  talking  all  the  time. 
They  sat  there,  he  didn't  know  how  long,  but  had  been  there 
not  a  great  while  at  least,  and  it  was  getting  toward  night ; 
that  when  he  and  his  wife  went  to  Hunters'  they  went  in 
through  the  gate  ;  did  not  know  whether  it  was  opened  or 
not ;  did  not  know  whether  they  opened  the  gate  and  closed 
it,  or  whether  it  was  opened  when  they  went  there. 

The  child  was  nineteen  months  old. 

The  engineer  testified  for  the  appellee  that  the  child  was 
not  on  the  track  when  he  first  saw  it,  but  supposed  it  was  on 
the  track  when  he  struck  it.     He  turned  his  back  toward  it. 

The  foregoing  is  an  accurate  statement  of  the  material  and 
controlling  facts  in  the  case,  as  made  by  the  appellee : 

On  behalf  of  the  appellant  the  engineer  testified  that  he 
had  been  running  an  engine  the  last  time  since  1871  and  a 
passenger  engine  since  1878.  At  thirty  miles  an  hour  it 
would  have  required  from  three  hundred  to  three  hundred 
and  fifty  yards  to  stop  the  train.  On  that  occasion  the  train 
was  behind  time  and  running  at  from  forty  to  forty-five 
miles  an  hour;  when  about  two  hundred^ yards  from  the 
crossing,  witness  saw  something  red  in  the  weeds. 

"  The  minute  I  saw  the  object,  I  shut  oflp  steam  and  put 
up  brakes,  took  up  slack,  and  it  wasn't  but  a  few^  seconds  un- 
til it  crawled  out  of  the  weeds ;  I  saw  what  it  was ;  I  saw  it 
was  a  child.  I  immediately  reversed  the  engine,  threw  on 
the  air  in  full  and  gave  her  sand,  and  turned  my  face;  but, 
hold  on,  I  am  a  little  ahead  of  my  story, 

"Q.  What  happened  to  you  about  turning  your  face. 
Tell  all  about  it?  A.  It  crawled  on  the  track,  or  just  on 
the  inside  rail  on  my  side.  It  turned  round  and  looked  at 
me,  and  I  stepped  off  on  the  foot-board.  I  knew  I  was 
going  to  hit  it,  and  didn't  want  to  see  it.  The  child  was 
about  two  hundred  yards  from  the  crossing  when  first  seen 
in  the  weeds.  The  work  of  shutting  off  the  steam,  etc.,  and 
of  reversing  the  engine,  when  the  child  crawled  out,  was 
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quicker  than  the  time  to  tell  it.  AH  was  done  that  could 
be  done  to  avoid  the  accident.  At  forty  miles  an  hour  it 
would  take  between  four  and  five  hundred  yards  to  stop  the 
train.     The  weeds  were  on  both  sides  of  the  track.^' 

This  witness  on  cross-examination  testified  that  one  eye 
had  been  burnt,  and  that  the  sight  was  bad  for  a  short  time ; 
that  one  was  a  little  bad  yet,  and  the  other  was  as  good  as 
ever.  In  answer  to  a  question  by  the  appellant,  he  stated 
that,  before  and  since  the  accident,  his  eyes  had  been  exam- 
ined, and  proved  to  be  good. 

There  was  evidence,  without  conflict,  that  on  account  of 
the  vibratory  motion  of  the  locomotive,  an  object  could  not 
be  as  well  seen  or  distinguished  from  it,  as  from  a  stationary 
point  of  view.  There  was,  also,  evidence'  by  competent  en- 
gineers, sustaining  the  evidence  of  the  engineer  in  charge  of 
the  train  as  to  the  distance  required  to  stop  the  train  in  run- 
ning at  the  rate  of  thirty  miles  an  hour,  and,  also,  the  dis- 
tance required  to  stop  the  train  in  running  at  the  rate  of 
forty  or  forty-five  miles  an  hour. 

The  fireman  having  died  before  the  trial,  the  engineer  was 
the  only  witness  touching  the  alleged  negligence  of  the  ap- 
pellant. 

It  is  proper  to  say  there  was  no  charge  in  the  complaint 
of  negligence  in  permitting  growing  weeds  to  obstruct  the 
view,  or  that  appellant  was  negligent  in  keeping  in  its  em- 
ployment an  incompetent  engineer,  either  because  of  defective 
vision  or  otherwise,  and  not  having  been  charged  in  the  com- 
plaint, negligence  could  not  be  imputed  to  appellant  because 
of  these  facts. 

The  question  of  the  appellant^s  liability  must  be  deter- 
mined from  the  evidence  within  the  issues  in  the  case. 

While  the  question  of  contributory  negligence  of  the  pa- 
rents of  the  child  is  not  free  from  doubt,  we  do  not  think 
it  necessary  to  determine  that  question. 

It  does,  however,  seem  clear  to  us  that  there  was  an  entire 
lack  of  evidence  to  charge  the  appellant  with  negligence  un- 
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der  the  allegations  in  the  complaint,  and  that  the  alleged 
negligence  could  not  be  made  out  without  the  testimony  of 
the  engineer.  It  may  be  granted  that  the  child  could  have 
been  as  easily  seen  or  recognized  from  the  engine,  with  its 
vibratory  motion,  as  the  red  cloth  was  seen  by  those  who 
*^  experimented  "  to  ascertain  that  fact ;  that  it  was  primarily 
the  duty  of  the  engineer  to  keep  a  look  out  for  the  child, 
and  it  may  be  assumed  that  the  child  was  with  its  mother^ 
and  its  escape  not  discovered  until  "  a  few  moments/'  or  a 
"  very  short  time  "  before  the  accident.  But  upon  the  ques- 
tion as  to  the  time  the  child  was  absent,  the  evidence  is  not 
satisfactory,  but  whether  the  time  was  long  or  short  is  im- 
material. There  is  no  evidence  that  the  child  was,  in 
fact,  either  in  the  weeds  or  on  the  road,  where  the  weeds 
were  on  both  sides,  or  on  the  space  between  the  weeds  and 
the  track,  or  on  the  track  at  a  time  when  a  train,  running  at 
any  rate  of  speed,  could  have  been  stopped  before  running 
upon  it,  to  say  nothing  of  a  speed  of  forty  miles  an  hour. 
The  child  was  somewhere  between  the  house  and  the  railroad, 
but  where  it,  in  fact,  was  at  any  time  before  it  made  its  ap- 
pearance on  the  open  space  between  the  weeds  and  the  track 
the  evidence  for  the  appellee  wholly  fails  to  show,  and  such 
was  essential  to  charge  the  appellant  with  negligence ;  the 
evidence  of  the  appellee  on  this  point  so  failing,  no  negli- 
gence on  the  part  of  the  appellant  was  shown.  And  while 
it  may  be  conceded  that  the  evidence  of  the  witnesses  who 
experimented  with  the  "  red  cloth"  conclusively  showed  that 
the  child  could  have  been  seen  a  distance  of  seven  hundred 
yards,  the  evidence  wholly  fails  to  show  that  the  child  was 
in  fact  there.  There  was  no  evidence  in  conflict  with  the 
engineer  on  this  point,  but  in  respect  to  where  the  child  in 
fact  was,  and  the  distance  from  it  when  the  object  was  first 
discovered,  the  evidence  of  ftie  engineer  stands  alone,  and  in 
fact  was  all  the  evidence  in  the  cause  upon  this  material  and 
important  point.  It  can  not  be  disregarded,  but  must  con- 
trol.    Indianapolis,  etc,  B.  W.  Co.  v.  Watson,  114  Ind.  20. 
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What  was  held  in  this  case,  and  particularly  in  the  opinion 
on  the  petition  for  rehearing,  is  directly  in  point  upon  the 
question  under  consideration  in  the  case  at  bar,  and  fully 
sustains  our  conclusions  as  to  the  evidence.  It  was  said  in 
that  case :  "  Where,  as  here,  there  is. only  one  witness,  on  a 
pivotal  point,  it  is  our  duty  to  apply  the  law  to  his  testi- 
mony, and  if,  under  the  law,  the  testimony  is  not  sufficient  to 
sustain  a  recovery,  so  adjudge.  Where  there  is  no  conflict 
of  testimony,  the  court  must  necessarily  decide  the  legal  ef- 
fect of  the  testimony  in  the  record.     *     *     * 

"  The  question  of  negligence  is  never  one  exclusively  of 
fact.  The  jury  find  the  facts,  but  if  from  the  facts  one  in- 
ference only  can  be  drawn,  and  that  is  that  there  was  neg- 
ligence, it  must  be  so  adjudged  as  matter  of  law;  or,  con- 
versely, if  it  can  be  clearly  affirmed  as  matter  of  law  that 
there  was  no  negligence,  the  court  must  so  declare.  In  no 
case  where  negligence  is  the  issue  does  the  court  entirely  ab- 
dicate its  power,  for  as  to  the  law  it  must  always  rule,  al- 
though, in  some  instances,  the  jury  ultimately  decide  whether 
there  is,  or  is  not,  negligence,  but  in  every  case  the  court 
must  declare  the  law."  See,  also,  Indianapolis,  etc.,  B.  R.  v. 
Overton,  117  Ind.  253. 

After  having  carefully  considered  the  evidence  in  all  of 
its  material  facts,  and  having  in  view  the  settled  rule  that  if 
there  is  some  evidence  to  sustain  the  finding,  it  is  not  the 
province  of  this  court  to  weigh  the  evidence  or  interfere 
with  the  finding,  we  are  constrained  to  hold  in  this  case 
that  the  evidence  did  not  tend  to  sustain  the  charge  of  neg- 
ligence. 

Other  causes  in  the  motion  for  a  new  trial  calling  in  ques- 
tion the  assessment  of  damages  and  the  giving  and  refusing 
certain  instructions  are  discussed,  but  as  we  have  reached 
the  conclusion  that  the  cause  must  be  reversed  on  the  evi- 
dence and  as  these  questions  may  not  arise  on  another  trial 
it  is  not  necessary  to  determine  these  questions  in  this  opinion. 
Vol.  4.—  5 
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The  judgment  is  reversed^  with  instructions  to  grant  a 
new  trial  with  further  proceedings  in  accordance  with  this 
opinion  at  appellee's  costs. 

Filed  Dec  8, 1891 ;  petition  for  a  rehearing  overruled  Feb.  20, 1892. 


No.  386. 

The  Tebbe  Haute  and  Indianapolis  Bailboad  Com- 
pany V.  Baker. 

Bailboad. — Action  for  Wages  Against. — Recovery  of  Attomef^s  Fees  and 
Statutory  Penalty, ^EUioU^s  Supp.,  Seetians  1596-1598  Chnstrued.—The  act 
of  March  3d,  1885  (Elliott's  Supp.,  sections  1596«1598),  which  provides 
that  every  company,  corporation  or  organization  in  the  absence  of  any 
written  contract  to  the  contrary  shall  be  requited  to  make  full  settle- 
ment with  and  full  payment  in  money  to  its  employees  engaged  in 
manual  or  mechanical  labor  done  for  the  company  at  least  once  in 
every  calendar  month,  and  failing  to  do  so  shall  be  liable  to  a  penalty 
of  one  dollar  for  each  succeeding  day,  with  reasonable  attorney's  fees  in 
case  of  suit,  etc.,  applies  to  a  suit  brought  against  a  railroad  company 
for  work  and  labor. 

Same. — Decision  of  Court  on  Former  Appeal. — Chntinues  to  be  Law  of  Case. — 
Void  Judgment  of  Oamiskment, — Where,  on  a  former  appeal,  the  Su- 
preme Court  held  that,  according  to  the  statutes  of  Missouri,  which 
were  introduced  in  evidence  to  support  the  answer  of  the  railroad 
company,  the  judgment  of  garnishment  rendered  in  a  justice's  court 
in  St.  Louis  was  void,  and  constituted  no  defence  to  the  cause  of  action 
set  out  in  the  complaint,  such  declaration  continues  to  be  the  law  of 
the  case  on  a  subsequent  appeal  to  the  Appellate  Court. 

From  the  White  Circuit  Court. 

/.  G.  Williams,  8,  0.  Bayless  and  G.  G.  GuerUher,  for  ap- 
pellant. 

C.  R.  Pollard  and  B.  C.  Pollard,  for  appellee. 

Eeinhabd^  J. — Action  by  the  appellee  against  the  ap- 
pellant in  the  Carroll  Circuit  Court.  Joinder  of  issues, 
trial  by  the  court  and  finding  for  appellee.    Cause  appealed 
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to  the  Sapreme  Court,  where  it  was  reversed  and  remanded. 
Terre  HauU,  etc.,  i2.  R.  Co.  v.  Baker,  122  Ind.  433.  Change 
of  venue  to  White  Circuit  Court.  Trial  by  court,  finding 
and  judgment  for  appellee. 

The  issues  were  fully  stated  by  the  Supreme  Court  on  the 
first  appeal,  and  they  remain  unchanged.  Several  errors 
have  been  assigned,  but  we  will  address  our  attention  to 
such  only  as  have  been  discussed  in  appellant's  brief.  It  is 
argued  in  the  first  place  that  the  finding  is  excessive,  in  that 
the  court  allowed  both  the  statutory  penalty  and  attorney's 
fees  besides  the  principal  and  interest  due. 

The  account  sued  on  was  for  work  and  labor  against  a  rail- 
road company.  It  is  urged  that  the  act  which  provides 
these  penalties  for  failure  to  pay  within  specified  time  has 
reference  to  mining  and  manufacturing  companies  only,  and 
can  not  be  applied  to  railroad  corporations.  Elliott's  Supp., 
section  1599  et  aeq.  But  we  think  the  penalty  and  attor- 
ney's fee  allowed  may  be  recovered  under  another  statute 
from  that  to  which  counsel  have  cited  us.  Elliott's  Supp., 
section  1596-1598.  It  is  provided  in  this  act  that  every 
company^  corporation  or  association  now  existing,  or  here- 
after organized,  shall,  in  the  absence  of  any  written  contract 
to  the  contrary,  be  required  to  make  full  settlement  with 
and  full  payment  in  money  to  its  employees,  engaged  in 
manual  or  mechanical  labor,  for  such  work  and  labor  done 
for  the  company  at  least  once  in  every  calendar  month,  and 
failing  to  do  so  shall  be  liable  to  a  penalty  of  one  dollar  for 
each  succeeding  day,  with  reasonable  attorney's  fees  in  case 
of  suit,  etc.  We  are  of  opinion  that  the  penalty  and  attor- 
ney's fees  allowed  by  the  court  are  fully  covered  by  the  stat** 
ute  last  above  cited. 

Appellant's  counsel  say  that  their  principal  defence  con- 
sists of  the  facts  pleaded  in  the  third  paragraph  of  the  an- 
swer. This  paragraph  sets  up  a  claim  against  appellee,  which, 
it  is  alleged,  it  was  compelled  to  pay  for  him,  as  garnishee, 
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by  the  judgment  of  a  certain  justice's  court  in  the  city  of 
St.  Louis^  Missouri. 

While  it  is  true  that  the  Supreme  Court  on  the  former  ap- 
peal held  this  answer  good^  it  is  furthermore  true  that  said 
court  decided  that^  according  to  statutes  of  Missouri^  which 
were  introduced  in  evidence  and  construed  by  the  court,  the 
judgment  of  garnishment  was  void,  and  constituted  no  de-* 
fence  to  the  cause  of  action  set  out  in  the  complaint,  and 
that  the  appellant  is,  therefore,  not  entitled  'to  have  such 
judgment  set  off  against  the  appellee's  demand. 

It  is  not  claimed  that  the  fiicts  are  different  now  from  what 
they  were  as  set  out  in  the  record  on  the  former  appeal.  We 
are  asked  to  give  the  statutes  of  Missouri,  pleaded  in  this 
paragraph  and  set  out  in  the  records,  a  different  interpreta- 
tion from  that  given  it  by  our  Supreme  Court  on  the  former 
appeal.  But  the  court  having  once  declared  the  law  in  a 
case,  such  declaration  continues  to  be  the  law  of  that  case 
even  on  a  subsequent  appeal.  Nicktess  v.  Pearson,  126  Ind. 
477 ;  City  of  Logansport  v.  Humphrey,  106  Ind.  146 ;  Board, 
etc.,  V.  Pritchett,  85  Ind.  68.  We  must,  therefore,  adhere  to 
the  ruling  that  the  judgment  of  garnishment  which  the  ap- 
pellant paid  in  the  St.  Louis  court  is  void,  and  it  was  the 
duty  of  the  appellant  to  avail  itself  of  the  defence  to  which 
it  was  entitled,  and  having  failed  to  do  this  it  can  not  now 
hold  the  appellee  liable  upon  the  matters  pleaded  in  the  third 
paragraph  of  the  answer. 

These  are  all  the  questions  presented. 

Judgment  affirmed. 

FUed  March  2, 1892. 
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No.  120. 

The  Ohio  and  Mississippi  Railway  Company  t;. 
Trapp. 


Railboad. — Dairueiioni^  Property  by  Fire  from  Engine. — Vomptaini, — ^ 
eiencjf  of, — Qravamen  tf  Aetitm, — Where  a  complaint  alleged  that  the  de- 
fendant railroad  company,  while  running  a  locomotive  engine  on  its 
road,  carelessly  dhcharged  sparks  and  coals  of  fire  therefrom  upon  the 
right  of  way,  igniting  a  quantity  of  combustible  material  negligently 
permitted  to  accumulate  thereon,  and  carelessly  permitted  the  fire  so 
set  out  to  escape  and  communicate  to  plaintiff's  premises  adjoining^ 
where  it  spread  and  burned  over  her  farm  land,  consuming  hay  and 
fences  thereon,  a  motion  to  make  the  complaint  more  specific,  so  as  to 
show  in  what  the  alleged  negligence  in  discharging  the  coals  and  sparks 
from  the  engine  consisted,  whether  in  its  improper  equipment  or  care- 
less operation,  was  rightly  overruled,  as  the  g^wnrntn  of  the  action 
was  the  negligent  escape  of  the  fire.  Thls^  might  be  established  by 
showing  that  the  defendant  omitted  to  adopt  prudent  means  to  prevent 
the  escape,  or  that  through  its  carelessness  the  surroundings  were  per- 
mitted to  be  such  that  the  escape  of  the  fire  was  the  ordinary  sequence 
of  its  setting  out. 

Same. — Inierrogaioriea  to  Jury. — Names  of  Wiinesu*,— In  such  an  action  it 
was  not  error  to  strike  out  certain  interrogatories  proposed  by  the  de- 
fendant for  the  jnry  to  answer  which  required  the  name  of  any  witness 
who  testified  that  the  fire  complained  of  was  set  out  by  a  locomotive 
engine  operated  by  the  defendant.  The  origin  of  such  a  fire  is  often 
proved  by  circumstances.  It  is  not  necessary  to  prove  it  by  direct  or 
positive  evidence.  If  the  interrogatories  had  been  submitted,  and  the 
most  favorable  answers  to  the  defendant  secured,  the  result  would  not 
have  been  affected,  and  it  is  not  error  io  reject  an  interrogatory  which 
could  not  have  affected  the  general  verdict,  however  answered. 

Sake. — Ini€rrog(Uories  io  Jury. — Non-isstuible  Fad. — An  interrogatory  in- 
quiring if  the  land  upon  which  the  damages  were  committed  did  not 
stand  on  the  tax  duplicate  in  the  name  of  the  plaintiff^s  husband  for 
purpose  of  taxation,  was  properly  rejected,  as  it  related  to  no  issuable 
fact  in  the  case. 

SA.ME.—EvideTice.'—Coet  of  Replacing  Fence  Destroyed. — It  was  proper  to  re- 
fuse to  permit  the  defendant  to  prove  the  cost  of  wire  fencing  which  it 
was  claimed  might  be  used  to  replace  that  which  was  destroyed.  The 
value  of  the  fence  destroyed  was  the  mensure  of  damages,  regardless  of 
what  some  other  fence  which  might  be  as  efficient  for  protection  would 
cost. 

Same. — Right  of  Plaintiff  to  Recover.— Life  Use  of  Land.^Statute  of  Frauds. — 
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Bariies  Plainttff, — Where  the  land  on  which  the  hay  was  growing,  and 
on  which  the  fences  were  located,  was  land  left  hy  the  plaintiff's  intes- 
tate husband,  and  occupied  by  her  under  a  parol  agreement  with  her 
children,  one  being  a  minor,  that  she  should  have  a  life  lease  thereiui 
she  was  entitled  to  recover  for  the  entire  loss  of  the  hay  crop  averred 
in  the  complaint  as  one  in  the  actual  possession  of  real  estate  may  sue 
a  wrong-doer  for  an  injury  thereto,  and  his  right  can  not  be  defeated  by 
proof  that  the  title  is  in  another.  The  agreement  between  the  plaintiff 
and  her  children,  though  within  the  statute  of  frauds,  was  not  abso- 
lutely void,  and  the  stipulation  therein  that  she  should  keep  up  the 
improvements  was  binding  upon  her.  The  destruction  of  the  fences 
was  an  injury  to  her  primarily  and  individually,  for  which  she  could 
recover  without  uniting  the  children  with  her  as  co-p]ainti&. 

WiTNESSiss. — Not  TeMtifying. —  When  Cost*  of  may  he  Beeovend. — If  a  party  is 
induced  to  summon  witnesses  and  incur  expense  by  the  conduct  of  his 
adversary,  he  will  not  lose  the  right  to  recover  the  costs  of  such  wit- 
nesses, fees  and  mileage,  by  the  subsequent  conduct  of  his  adversary  in 
rendering  their  services  unnecessary. 

Jury. — Discharge  cf  Begular  Ihnei  for  Term. — Bight  to  Oail  By-glandera.^^ 
Where  the  regular  panel,  after  the  disposition  of  all  the  causes  in  which 
a  jury  had  not  been  waived  were  disposed  of,  were  discharged  for  the 
term,  and  counsel  for  both  sides  in  a  cause  on  the  docket  had  an- 
nounced their  willingness  to  try  the  cause  without  a  jury,  and  counsel 
for  appellant  were  present  when  the  regular  panel  were  discharged 
finally,  and  made  no  objection  thereto,  and  when  the  cause  came  on  for 
trial  appellant  demanded  a  jury,  and  insisted  upon  the  return  of  the 
regular  panel,  it  was  not  error  for  the  court  to  overrule  the  appellant's 
demand,  and  to  call  a  jury  from  among  the  by-standers.  See  section 
1396,  R.  S.  1881. 

From  the  Jennings  Circuit  Court. 
O.  F,  Lawrencey  for  appellant. 
A.  6.  Smithy  for  appellee. 

Crumpackbr,  J. — Margaret  Trapp  sued  the  railroad  com- 
pany before  a  justice  of  the  peace  to  recover  damages  for  the 
destruction  of  fence  rails  and  growing  hay  and  grass  by  fire. 
The  complaint  is  in  two  paragraphs,  the  first  charging  in 
substance  that  the  defendant  owned  and  operated  a  line  of 
railroad  through  Jennings  county,  and  on  the  —  day  of  July, 
1887^  while  running  a  locomotive  engine  on  said  road,  care- 
lessly discharged  sparks  and  coals  of  fire  therefrom,  upon 
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the  right  of  way,  igniting  a  large  quantity  of  dry  grass, 
weeds  and  other  combustible  material  which  the  defendant 
had  negligently  permitted  to  accumulate  and  be  upon  the 
right  of  way^  and  the  defendant  carelessly  permitted  the  fire 
8o  set  out  to  escape  and  communicate  to  plaintiff's  premises 
adjoining^  where  it  spread  and  burned  over  her  farmland^ 
consuming  and  destroying  five  acres  of  growing  hay  of  the 
value  of  fifty  dollars. 

The  second  paragraph  is  the  same  in  substance  as  the  first, 
but  it  charges  the  destruction  of  1,392  fence  rails  and  fifteen 
acres  of  growing  pasture. 

The  cause  was  tried  upon  the  issues  created  by  the  statute 
before  the  justice,  and  an  appeal  was  taken  from  the  judg- 
ment of  the  justice  to  the  Jennings  Circuit  Court.  There 
the  defendant  filed  a  motion  in  writing  to  require  the  plaint- 
iff to  make  each  paragraph  of  complaint  more  specific,  so 
that  it  would  show  in  what  the  alleged  negligence  in  dis- 
charging sparks  and  coals  from  the  engine  consisted — whether 
in  its  improper  equipment  or  careless  operation.  The  mo- 
tion was  overruled,  and  the  cause  was  tried  by  a  jury  and  re- 
sulted in  a  verdict  for  plaintiff.  Judgment  was  rendered 
upon  the  verdict  and  the  defendant  appeals  and  assigns  a 
number  of  errors  for  a  reversal  of  the  judgment. 

It  is  first  insisted  that  the  court  erred  in  overruling  the 
motion  to  make  the  complaint  more  specific. 

Ordinarily,  appeals  from  justices  of  the  peace  are  tried 
upon  the  issues  made  before  the  justice,  but  in  this  case  no 
objection  was  made  to  the  filing  of  the  motion,  and  the  ques- 
tion seems  to  have  been  treated  by  the  parties  as  if  the  cause 
originated  in  the  circuit  court,  and  this  court  will  consider 
it  in  the  same  manner.  In  actions  of  the  class  to  which  this 
belongs  the  gist  of  the  wrong  is  negligence  in  suffering  the 
fire  to  escape  from  the  premises  of  the  defendant.  One  has 
the  right  to  set  fire  upon  his  own  premises,  and  his  prudence 
or  lack  of  prudence  is  of  no  legal  concern,  unless  he  permits 
the  fire  to  escape  and  commit  injury.    Wabash^  etc.,  R.  W.  Oo. 
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V.  Johnson^  96  Ind.  40 ;  Indiana^  etc.j  B.  W.  Co.  v.  McBroom^ 
91  Ind.  Ill ;  Louisville,  etc.,  R.  W.  Co.  v.  Ehlert,  87  Ind. 
339;  PiUsburgh,  etc.,  R.  W.  Co.  v.  Hixon,  79  Ind.  Ill; 
PiUsburgh,  etc.,  R.  W.  Co.  v.  Culver,  60  Ind.  469. 

I£,  however^  in  the  case  before  us^  the  sparks  and  coals 
emitted  from  the  engine  had  communicated  directly  to  the 
appellee's  property  and  ignited  it,  the  question  raised  by 
counsel  for  appellant  would  have  been  pertinent.  But  when 
one  is  in  the  prosecution  of  a  business  which  endangers  sur- 
rounding property  by  fire,  and  while  thus  engaged  sets  out 
fire  in  such  environments  that  its  spread  is  a  natural  se- 
quence^ and  it  does  spread  and  commit  damages^  it  is  an 
actionable  wrong,  and  the  manner  in  which  it  is  set  out  is 
immaterial,  provided  the  wrong-doer  is  legally  responsible 
for  the  environments.  It  is  impossible  to  operate  a  railroad 
without  danger  from  fire,  and  prudence  requires  railroad 
companies  to  keep  the  property  under  their  control  reason- 
ably clear  and  free  from  combustible  material  which  might 
serve  as  a  medium  to  communicate  fire  to  adjoining  prop- 
erty. In  an  action  against  a  railroad  company  for  damages 
caused  by  fire  carried  through  a  bed  of  combustible  rubbish 
on  the  right  of  way  to  adjoining  property,  the  gravamen  is 
the  negligent  escape  of  the  fire.  This  may  be  established 
by  showing  that  the  defendant  omitted  to  adopt  prudent 
means  to  prevent  its  escape,  or  that  through  his  carelessness 
the  surroundings  were  permitted  to  be  such  that  the  escape  of 
the  fire  was  the  ordinary  sequence  of  its  setting  out.  Louis- 
ville,  etc.,  R.  W.  Co.  v.  Nitsche,  126  Ind.  229;  Brummit  v. 
Furness,  1  Ind.  App.  401.  There  was  no  error  in  over- 
ruling the  motion. 

The  next  question  discussed  by  counsel  for  appellant  re- 
lates to  the  action  of  the  court  in  ordering  the  sherifi*  to  em- 
panel a  jury  of  bystanders  to  try  the  cause.  It  appears  by 
the  record  that  the  regular  panel  had  been  in  attendance 
during  the  early  part  of  the  term,  until  all  of  the  causes  in 
which   a  jury  had  not  been  waived  were  disposed  of,  and 
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were  then  discharged  for  the  term.  Counsel  for  both  sides 
had  announced  their  willingness  to  try  the  cause  by  the  court 
without  the  assistance  of  a  jury^  and  counsel  for  appellant 
were  present  when  the  regular  panel  were  discharged  finally, 
and  made  no  objection  thereto.  When  the  cause  came  on  for 
trial  appellant  demanded  a  jury,  and  insisted  upon  the  re* 
turn  of  the  regular  panel. 

Section  1396,  R.  S.  1881,  provides  that  "  in  all  oases  when 
the  proper  officers  have  failed  or  refused  to  draw  and  empanel 
a  traverse  jury,  or  where,  for  any  other  cause  whatever,  no 
traverse  jury  shall  be  present  at  any  term  of  the  court,  it 
shall  be  lawful  and  is  hereby  made  the  duty  of  the  circuit 
court,  if  the  business  thereof  require  it,  to  order  the  sheriff 
to  summon  a  jury  from  the  bystanders,'*  etc.  Merely  be- 
cause the  regular  jury  had  been  in  attendance  during  the 
term  did  not  take  from  the  court  the  power  to  call  a  special 
jury  after  the  discharge  of  the  regular  panel. 

If  the  regular  jury  for  any  cause  is  not  present  at  any  time 
during  a  term  of  court,  and  the  business  of  such  court  re« 
quires  a  special  jury,  the  court  has  the  power  to  order  one. 
Besides,  appellant  having  announced  its  waiver  of  a  jury 
trial,  and  consented  to  the  discharge  of  the  regular  panel, 
and  having  afterwards  demanded  a  jury,  will  not  be  per- 
mitted to  successfully  question  the  court's  action  in  calling  a 
jury  from  among  the  by-standers  to  try  the  cause. 

Complaint  is  next  made  of  the  action  of  the  trial  court  in 
striking  out  interrogatories  numbered  one,  two,  three  and 
sixteen  of  a  series  proposed  by  appellant  for  the  jury  to  an- 
swer. The  first  three  inquired  the  name  of  any  witness  who 
testified  that  the  fire  complained  of  was  set  out  by  a  loco- 
motive engine  operated  by  appellant.  If  the  questions  had 
been  submitted,  and  the  jury  had  answered  that  no  witness 
so  testified,  the  most  favorable  responsive  answer  for  ap- 
pellant, the  result  would  not  have  been  affected.  The  origin 
of  fires  is  often  proved  by  circumstances.  It  is  not  necessary 
to  prove  it  by  direct  or  positive  evidence.     No  witness  may 
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have  testified  that  the  fire  was  started  by  an  engine  operated 
by  appellant,  and  yet  the  evidence  may  have  fully  justified 
the  inference  that  it  was  so  started. 

It  is  not  error  to  reject  an  interrogatory  which  could  not 
have  affected  the  general  verdict  however  answered.  Taylor 
V.  Wootan,  1  Ind.  App.  188. 

The  sixteenth  interrogatory  inquired  if  the  land  upon 
which  the  damages  were  committed  did  not  stand  on  the  tax 
duplicates  for  purposes  of  taxation  in  the  name  of  John 
Trapp,  appellee's  deceased  husband.  This  was  wholly  im- 
material, as  it  related  to  no  issuable  fact  in  the  case,  and  was, 
therefore,  properly  rejected. 

Complaint  is  made  of  the  ruling  of  the  court  in  refusing 
to  permit  appellant  to  prove  the  cost  of  wire  fencing,  which 
it  was  claimed  might  be  used  to  replace  that  which  was  de- 
stroyed. But  there  was  no  error  in  such  ruling.  The  value 
of  the  fence  destroyed  was  the  measure  of  damages,  regard- 
less of  what  some  other  fence,  which  might  be  as  efficient  for 
protection,  would  cost.  One  has  the  right  to  fence  his  land 
as  he  chooses,  and  another  who  wrongfully  destroys  it  will 
not  be  permitted  to  pay  or  mitigate  the  claim  for  damages 
by  showing  that  another  kind  of  fence  would  be  less  ex- 
pensive and  as  efficient  to  restrain  stock. 

It  was  shown  by  the  evidence  that  the  appellee  was  the 
widow  of  John  Trapp,  who  died  several  years  before  the  in- 
jury intestate,  and  who  was  the  owner  of  the  land  at  the 
time  of  his  death  ;  also,  that  he  left  nine  children  surviving 
him,  and  the  title  remained  in  his  widow  and  children. 

It  was  also  shown  that  the  children  of  said  decedent  had 
all  agreed  with  the  appellee  that  she  should  have  the  use  and 
possession  of  the  real  estate  during  life,  and  that  she  should 
pay  the  taxes  and  keep  up  the  improvements  thereon.  She  was 
in  possession  by  virtue  of  her  right  as  the  owner  of  one- 
third  of  the  land  ^nd  as  lessee  of  her  co-tenants.  This  agree- 
ment was  by  parol,  however,  and  one  of  the  children  was  a 
minor.    The  court  instructed  the  jury  that  if  such  agreement 
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existed  appellee  had  the  right  to  recover  the  entire  dam- 
ages. 

It  is  contended  on  behalf  of  appellant  that  the  agreement 
is  in  violation  of  the  statute  of  frauds,  and  that  the  appellee 
at  most  could  only  recover  one-third  of  the  damages.  A 
parol  lease  of  lands  for  more  than  three  years  in  this  8tate 
is  within  the  terms  of  the  statute,  and  can  not  be  enforced, 
but  it  is  not  void.  If  the  lessee  is  in  possession  under  such 
a  lease,  he  is  a  tenant  from  year  to  year  upon  the  terms  fixed 
by  the  contract.  He  is  entitled  to  all  of  the  benefits  of  the 
agreement,  and  must  perform  its  burdens,  except  as  to  the 
length  of  the  term.  Nash  v.  Berkmeir,  8S  Ind.  536;  Eaila- 
back  v.  Walke,  81  Ind.  409. 

This  being  true,  the  destruction  of  the  growing  hay  and 
pasture  was  an  injury  to  the  annual  crop,  which  belonged  to 
the  appellee  in  her  own  right  and  as  lessee  of  her  co-tenants, 
and  she  is  entitled  to  recover  for  the  whole  injury. 

It  was  probably  the  common  law  rule  that  in  an  action  for 
damage  to  realty  owned  by  several  tenants  in  common,  all 
should  be  joined  as  plaintiffs,  although  a  release  by  one  bound 
all.  Gfrosaman  v.  Lauber,  29  Ind.  618;  Avstin  v.  Hall,  13 
Johns.  286 ;  Kimball  v.  Boynton,  22  Me.  291 ;  Kimball  v.  TTO- 
son,  3  N.  H.  96;  Allen  v.  Woodward,  2  Foster,  644;  Stapleton  v. 
King,  33  Iowa  28 ;  People,  ex  rel,  v.  Keyaer,  28  N.  Y.  226 ; 
May  V.  Slade,  24  Tex.  205. 

We  need  not  decide  whether  this  rule  obtains  under  our 
code,  because  under  the  terms  of  the  lease  it  was  the  appel- 
lee's duty  to  maintain  the  improvements,  and  this  would  re- 
quire her  to  rebuild  the  fence  destroyed,  and  in  this  view  the 
destruction  of  the  fence  was  an  injury  to  her  primarily  and 
individually,  for  which  she  is  entitled  to  recover. 

Furthermore,  the  law  is  well  settled  that  where  one  is  in 
the  actual  possession  of  real  estate,  he  may  sue  a  wrong-doer 
for  an  injury  thereto,  and  his  right  can  not  be  defeated  by 
proof  thai  the  title  is  in  another.  Bristol,  etc,  Co,  v.  Boyer, 
67  Ind.  236  ;  Winship  v.  Glendenning,  24  Ind.  439  ;  Barber  v. 
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Barber^  21  Ind.  468;  Cutis  v.  Spring^   15  Mass.  135;  Cook 
V.  Howard^  13  Johns.  276 ;  Townsend  v.  JSTerrw,  2  Watts,  180; 
'  Graham  v.  Peo^,  1  East,  244. 

Ordinarily  the  possession  of  one  tenant  in  common  is  the 
possession  of  all,  but  the  relations  of  the  coparceners  were 
changed  by  contract  in  this  case,  as  has  been  noticed,  and 
appellee's  possession  was  individual  and  exclusive.  The  in* 
St  ruction  was  correct. 

It  is  argued  by  counsel  for  appellant  that  the  verdict  is 
not  supported  by  the  evidence,  but  we  have  given  the  record 
a  very  careful  examination,  and  are  satisfied  that  the  verdict 
is  fairly  supported  and  the  award  justified  in  amount. 

Nor  have  we  been  able  to  discover  any  error  in  giving  or 
refusing  instructions. 

A  motion  was  made  on  behalf  of  appellant  to  tax  the 
fees  and  mileage  of  certain  witnesses  to  appellee.  It  was 
disclosed  that  these  witnesses  were  subpcenaed  on  behalf  of 
appellee,  but  were  not  used.  There  was  evidence  tending  to 
prove  that  appellant,  by  its  conduct,  induced  appellee  to  be* 
lieve  that  the  witnesses  would  be  necessary  for  purposes  of 
rebuttal,  and  by  the  policy  pursued  at  the  trial  their  testi- 
mony was  not  required.  The  management  of  the  trial  and 
the  administration  of  the  rights  of  the  parties  growing  out 
of  questions  arising  thereon  must  be  left  largely  to  the  dis- 
cretion of  the  trial  court.  Such  discretion  is  subject  to  re- 
view only  when  abused,  and  there  are  no  sufficient  grounds 
for  interference  in  this  case.  Prudent  litigants  prepare  to 
meet  all  exigencies  likely  to  arise,  and  if  a  party  is  induced 
to  summon  witnesses  and  incur  expenses  by  the  conduct  of 
his  adversary,  he  will  not  lose  his  right  to  recover  the  costs 
of  such  witnesses  by  the  subsequent  conduct  of  his  adver- 
sary  in  rendering  their  services  unnecessary.  Alexander  v. 
Harrison^  2  Ind.  App.  47. 

We  fail  to  discover  any  error  in  the  record. 

The  judgment  is  affirmed. 
Filed  March  16,  1S92. 
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Bbown  et  al.  v.  Undebhill  et  al. 

Pleading. — Antwer  in  Abatement. — Non-JReeident  o/  County.-- Insuffieieney  of. 
— Can  not  be  Aided  by  Affidavit  in  AttachmenL — Where  en  action  was  insti- 
tuted to  recover  attorney's  fees,  and  with  the  complaint  an  affidavit  and 
undertaking  in  attachment  were  filed,  the  ground  for  the  same  being  the 
alleged  non-residence  of  U.,  one  of  the  defendants,  an  answer  in  abate- 
ment bv  the  remaining  defendants  was  demurrable  which  set  forth  that 
they  were  not  residents  of  the  county  in  which  the  cause  of  action  was 
instituted,  and  that  the  cause  of  action,  if  any,  was  in  another  county 
in  which  they  resided,  but  which  did  not  allege  that  U.  (neither  did  the 
complaint)  was  not  a  resident  of  the  county  in  which  the  action  was 
brought.  The  affidavit  in  attachment  can  not  be  looked  to  in  consid- 
ering the  sufficiency  of  the  answer  in  abatement. 

8am£. — PUoi  in  Abatement. — How  Construed. — Pleas  in  abatement  must  al- 
lege every  fact  necessary  to  their  sufficiency.  No  presumptions  of  law 
or  fact  are  allowed  in  their  favor.  Every  intendment  must  be  taken 
against  them. 

JuBiSDicnoir. — Service  Upon  Non-Beeident. — Attachment  Against  J\vperty 
of. — Jurisdietion  Over  Other  Defendants. — A  non-resident  of  the  State,  or 
person  having  no  permanent  residence  in  the  State,  may  be  sued  and 
process  served  upon  him  in  any  county  in  the  State  where  he  may  be 
found ;  but  a  proceeding  in  attachment  against  his  property  will  not 
of  itself  confer  jurisdiction  in  the  same  action  over  persons  as  defend- 
ants whx>  have  their  usual  place  of  residence  in  another  county*  See 
.  section  312,  R.  S.  1881. 

Attornxt  and  Client. — Action  for  Attorney's  Fees. — Employment  by  Dhau- 
thoriaed  Attorney. — Where  plaintiff's  claim  was  for  legal  services  alleged 
to  have  been  rendered  for  U.,  and  such  services  were  rendered  at  the 
request  of  C,  who  was  not  employed  or  recognized  by  U.  as  his  attor- 
ney, there  can  not  be  a  recovery.  An  attorney  must  first  have  employ- 
ment himself  before  h^can,  by  the  procurement  of  assistant  counsel,  bind 
or  pledge  the  credit  of  another  for  the  payment  of  assistant  counsel. 

From  the  Fayette  Circuit  Court. 
W.  E.  Niblack,  for  appellants. 

jD.  G.  Ghipman,  8.  P.  Moore  and  /.  /.  Mclntoshy  for  appel- 
lees. 

New,  J.— This  was  an  action  by  the  appellants  against 
the  api>ellee8;  instituted  in  thecircuft  court^to  recover  two 
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hundred  and  fifty  dollars  for  services  alleged  to  have  been 
rendered  by  them,  as  attorneys,  for  the  appellees  in  a  cer- 
tain action  of  ejectment. 

With  their  complaint  the  appellants  also  filed  an  affidavit 
and  undertaking  in  attachment,  alleging  in  said  affidavit  the 
amount  of  their  claim^  that  it  was  just  the  sum  they  ought 
to  recover,  and  that  one  of  the  appellees,  Irving  Underbill, 
was  a  non-resident  of  the  State  of  Indiana.  It  is  disclosed 
by  the  record  that  an  order  of  attachment  was  issued  and 
real  estate  belonging  to  the  appellee  Irving  Underbill  at- 
tached. Irving  Underbill  appeared  to  the  action,  and  an- 
swered the  complaint  by  a  separate  general  denial.  The 
other  appellees  filed  a  joint  answer  in  abatement  to  the  com- 
plaint, the  body  of  which  reads  as  follows : 

^*  The  Fayette  Circuit  Court  has  no  jurisdiction  of  the 
subject-matter  of  the  action,  but  the  plaintiff's  cause  of  ac- 
tion, if  any,  is  in  the  county  of  Madison  and  State  of  Indi- 
ana, and  the  jurisdiction  of  this  cause  is  in  the  circuit  court 
of  Madison  county,  Indiana ;  that  the  residence  of  Martha 
v.,  Cora  E.,  and  Isaac  Q.  Underbill  is  and  has  been  in  Mad- 
ison county,  Indiana,  since  December  5,  1887,  and  is  and 
has  been  there  long  before  and  since  the  commencement  of 
this  suit,  and  is  there  at  the  present  time,  wherefore  they 
demand  judgment,  and  aver  that  this  court  has  no  jurisdic- 
tion over  their  persons  or  this  cause  of  action." 

A  demurrer  by  the  appellants  to  this  answer  being  over- 
ruled, they  replied  thereto  by  a  general  denial. 

Upon  the  issues  joined  the  cause  w^s  submitted  to  the 
court  for  trial,  and  the  court  found  for  the  appellee  Irving 
Underbill  upon  his  answer  of  denial  to  the  complaint,  and 
for  the  appellees,  Martha  V.,  Cora  E.,  and  Isaac  UnderhilU, 
upon  their  said  answer  in  abatement.  , 

Over  a  motion  by  the  appellants  for  a  new  trial  as  to  the 
appellee  Irving  Underbill,  judgment  was  rendered  against 
them  for  costs. 

The  appellants  have  assigned  as  error  the  everruling  of 
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their  demurrer  to  the  answer  in  abatement  and  the  overrul- 
ing of  their  motion  for  a  new  trial. 

The  demurrer  to  the  answer  in  abatement  should  have 
been  sustained. 

For  anything  that  appears  in  the  complaint,  Irving  Un- 
derbill may  have  had  his  usual  place  of  residence  in  Fayette 
county  at  the  time  the  action  was  commenced.  The  answer 
in  abatement  does  not  aver  that  such  was  not  the  fact. 

Answers  in  abatement  are  not  favored  in  law.  They  must 
allege  every  fact  necessary  to  their  sufficiency.  No  presump- 
tions of  law  or  fact  iare  allowed  in  their  favor.  On  the  con- 
trary,  every  intendment  must  be  taken  against  them.  Ward 
V.  SUUCy  48  Ind.  289 ;  Board,  etc.,  v.  Lafayette,  etc.,  R.  R. 
Co.,  50  Ind.  85 ;  Kelley  v.  State,  53  Ind.  311 ;  Gould  Plead- 
ings (5th  ed.),  76 ;  1  Works  Prac,  section  576. 

Pleas  in  abatement  are  dilatory  in  their  character.  Their 
object  is  to  defeat  suits  upon  grounds  unconnected  with  the 
merits,  and,  therefore,  it  is  that  they  are  not  favored  in  law. 
A  plea  in  abatement  must  be  more  than  ^^  certain  to  a  com- 
mon intent.^'  It  must  be  **  to  a  certain  intent  in  every  par- 
ticular/' that  is  to  say,  leaving  nothing  to  be  supplied  by 
intendment  or  construction,  and  no  supposable  answer  unob- 
yiated.  It  is  not  so  with  pleadings  which  are  required  to  be 
certain  only  to  a  common  intent,  for  in  such  pleadings  noth- 
ing more  is  necessary,  in  general,  than  to  answer  fully  the 
substance  of  what  is  effectually  affirmed  by  the  adverse  party, 
or  at  most  make  out  a  claim  or  defence  prima  facie  sufficient, 
without  anticipating  other  matters  not  already  appearing  in 
the  pleadings,  but  which  may  possibly  be  alleged  in  reply. 
The  term  "  abatement,'^  in  the  language  of  pleading,  signi- 
fies prostration  or  demolition,  and  hence  to  "  abate  "  a  writ 
IS  to  prostrate  or  destroy  it.  It  therefore  follows  that  a 
party's  plea  in  abatement  should  not  be  entertained,  that  is 
to  say,  issue  ought  not  to  be  joined  upon  it,  unless  the  facts 
alleged  in  the  plea,  if  proven,  would  give  to  the  plaintiff  a 
better  writ.     It  must  be  so  pleaded  as  to  enable  the  plaintiff 
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(in  a  subsequent  suit  for  the  same  cause)  to  supply  the  defect^ 
or  avoid  the  mistake  upon  which  the  plea  is  founded.  See 
Gould  Pleadings  (5th  ed.),  76 ;  Stephen  Pleading  (Heard), 
351. 

If  the  appellee  Irving  Underhill,  at  the  time  of  the  com- 
mencement of  the  action,  had  his  usual  place  of  residence  in 
Fayette  county,  then  he  and  the  other  appellees  could  be 
jointly  sued  in  that  county.     Section  312,  R.  S.  1881. 

It  will  not  be  presumed  that  Irving  Underhill  did  not 
have  his  usual  place  of  residence  in  Fayette  county  at  the 
time  the  suit  was  commenced.  If  he  did  not,  it  should  have 
been  so  averred  in  the  answer  in  abatement,  for  it  required 
that  fact,  together  with  the  fact  that  the  other  appellees  were 
not  residents  of  that  county,  to  show  that  the  court  did  not 
have  jurisdiction  of  the  persons  of  the  latter.  We  can  not 
look  to  the  affidavit  in  attachment  in  considering  the  suffi- 
ciency of  the  answer  in  abatement.  The  affidavit  is  no  part 
of  the  complaint  proper.  The  complaint  is  the  cause  of  ac- 
tion, and  the  right  to  recover  upon  it  is  neither  added  to  nor 
taken  from  by  any  thing  contained  in  the  affidavit. 

Counsel  have  discussed  the  question,  whether,  if  Irving 
Underhill  was  a  non-resident  of  this  State,  jurisdiction  was 
acquired  by  the  court  over  the  other  appellees  because  of  the 
proceeding  in  attachment  against  the  former. 

Inasmuch  as  the  answer  in  abatement  is  silent  as  to  the 
residence  of  Irving  Underhill,  and  silent  as  to  the  attach- 
ment proceeding,  we  do  not  think  that  question  arises  upon 
the  demurrer  to  the  answer  in  abatement,  but  we  have  con- 
cluded to  pass  upon  it  to  the  extent  indicated. 

By  section  312,  R.  S.  1881,  it  is  provided  as  a  sequel  to 
the  five  preceding  sections  of  the  code  that,  '*  In  all  other 
cases,  the  action  shall  be  commenced  in  the  county  where  the 
defendants,  or  one  of  them,  has  his  usual  place  of  residence. 
Where  there  are  several  defendants,  residing  in  different 
counties,  the  action  may  be  brought  in  any  county  where 
either  defendant  resides,  and  a  separate  summons  may  be  is- 
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sued  to  any  other  county  where  the  other  defendants  may  be 
found ;  and  in  cases  of  non-residents^  or  persons  having  no 
permanent  residence  in  the  State,  action  may  be  commenced, 
and  process  served  in  any  county  where  they  may  be  found/' 
The  remainder  of  the  section  we  do  not  quote,  for  it  has 
no  relevancy  to  the  question  we  are  considering. 

It  is  clear  that  the  five  preceding  sections  do  not  embrace 
the  case  at  bar. 

Under  the  section  which  we  have  in  part  set  out  actions 
in  all  cases,  except  those  named  in  the  preceding  section,  are 
required  to  be  commenced  in  the  county  where  the  defend- 
ants or  some  of  them  reside.  A  non-resident  of  the  State, 
or  person  having  no  permanent  residence  in  the  State,  may 
be  sued  and  process  served  upon  him  in  any  county  in  the 
State  where  he  may  be  found,  but  a  proceeding  in  attach- 
ment against  his  property  will  not  of  itself,  in  our  opinion, 
confer  jurisdiction  in  the  same  action  over  persons,  as  de- 
fendants, who  have  their  usual  place  of  residence  in  another 
county.  See  Bobbins  v.  Alley,  38  Ind.  553 ;  Michael  v. 
Thomas,  24  Ind.  72 ;  Boorum  v.  Bay,  72  Ind.  151 ;  Works 
Prac,  section  198. 

Whether  the  appearance  of  Irving  Underbill  to  the  action 
below  would  give  the  court  jurisdiction  over  the  other  ap- 
pellees does  not  arise  upon  the  errors  assigned.  As  bearing 
on  this  question,  see  Boorum  v.  Bay,  supra;  MeCauley  v. 
Murdocky  97  Ind.  229;  Lindley  v.  Kregelo,  121  Ind.  176. 
These  cases  would  seem  to  be  not  in  entire  harmony. 

For  the  error  committed  by  the  court  in  overruling  the 
demurrer  to  the  answer  in  abatement  the  judgment  must  be 
reversed  as  to  the  appellees,  Martha  V.,  Cora  E.,  and  Isaac 
UnderhiU. 

We  are  asked  to  reverse  the  judgment  as  to  the  appellee 

Irving  Underbill  upon  the  evidence.     This  we  can  not  do. 

It  can  not  be  questioned  that  an  attorney  may,  under  some 

9ircQm8tances,  call  to  his  assistance  other  attorneys,  and  the 
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client  of  the  original  attorney  be  liable  for  the  services  of 
those  so  employed.  An  examination  of  the  authorities, 
however,  will  show  that  the  law  will  carefully  guard  the 
rights  of  the  client  in  such  cases.  See  Weeks  Attorneys  at 
Law,  418  et  seq,;  Briggs  v.  Town  of  Georgia,  10  Vt.  68; 
Paddock  V.  Colby,  18  Vt.  485 ;  Willard  v.  Toum  of  Dan-- 
ville,  45  Vt.  93 ;  Brigham  v.  Foster,  7  Allen,  419 ;  Young  v. 
Crawford,  23  Mo.  App.  432 ;  King  v.  Pope^  28  Ala.  601 ; 
McOrary  v.  Ruddicky  33  Iowa,  521 ;  Sedgwick  v.  Bliss,  23 
Neb.  617 ;  Smith  v.  Lipscomb,  13  Tex.  532 ;  Voorhies  v.  Har- 
rison, 22  La.  Ann.  85;  1  Lawson  Bights,  Remedies  and 
Practice,  section  161. 

An  attorney  must  first  have  employment  himself  before 
he  can,  by  the  procurement  of  assistant  counsel,  bind  or 
pledge  the  credit  of  another  for  the  payment  of  the  assist- 
ant counsel.  If  Chipman  was  not  the  attorney  of  Irving 
Underbill,  he  could  not  employ  counsel  for  him. 

We  have  examined  with  care  the  evidence,  and  in  our 
opinion  it  tends  strongly  to  show  that  Chipman  was  not  em- 
ployed nor  recognized  by  Irving  Underhill  as  his  attorney, 
but  that  he  employed  as  his  attorneys  Boehl  and  Mcintosh, 
and  only  them. 

We  do  not  think  the  court  erred  in  its  rulings  upon  evi- 
dence introduced. 

The  judgment  is  affirmed  as  to  Irving  Underhill,  but  re- 
versed as  to  the  other  appellees,  with  directions  to  the  court 
below  to  sustain*the  demurrer  to  the  answer  in  abatement, 
and  for  further  proceedings  not  inconsistent  with  this  opinion.. 

Filed  March  2, 1892. 
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No.  453. 

The  LouisviiiL£,  New  Albany  and  Corydon  Railroad 
Company  v.  Conrad. 

Bailboab. — Taking  up  Wrong  Coupon.^  Expulsion  from  Train  on  OonneeHng 
Boad, — lAabUity  of  Oompantf  whoM  Agent  Took  up  Coupon, — Moature  cf 
i>ama^ef.— Where  the  plaintiff  purchased  a  ticket  from  the  defendant's 
agent  at  C,  composed  of  two  coupons,  one  entitling  her  to  passage  from 
C.  to  J.  over  defendant's  road,  and  the  other  entitling  her  to  passage 
from  J.  to  T.  over  a  connecting  road,  and  a  conductor  on  defendant's 
road,  in  collecting  tickets  between  C.  and  J.,  took  the  plaintiff's  ticket 
and  tore  the  coupons  apart  and  returned  the  one  entitling  her  to  pas- 
sage from  C.  to  J.  instead  of  from  J.  to  T.,  and  the  plaintiff  had  no 
knowledge  that  the  wrong  coupon  had  been  returned  to  her  until  she 
presented  it  for  passage  to  the  conductor  on  the  connecting,  road,  who 
declined  to  receive  it,  and  compelled  her  to  leave  the  train  at  an  inter- 
vening station,  the  expulsion  resulted  from  the  wrongful  act  of  the  de- 
fendant's conductor,  and  the  hurtful  consequences  of  her  expulsion 
properly  constituted  elements  of  damage.  The  connecting  road  was 
not  bound,  either  with  or  without  an  explanation,  to  accept  a  coupon 
over  defendant's  road  from  C.  to  J.  for  passage  over  its  own  road  from 
J.  to  T.,  and  as  she  had  the  right  to  presume  that  the  proper  coupon  had 
been  returned  to  her  by  the  defendant's  conductor,  her  action  was  prop- 
erly brought  against  the  defendant  company. 

BAME,^Baum  of  Fare.-— Not  Full  ScUigfaetion  for  Damages.— The  fact  that 
the  plaintiff  surrendered  to  defendant  at  C.  the  coupon  returned  to  her 
by  Pendant's  conductor,  and  received  in  return  the  amount  paid  by  her 
for  passage  from  C.  to  T.,  can  not  be  regarded  as  a  full  satisfaction  of 
her  claim  for  damages,  it  clearly  appearing  that  the  sum  so  received  by 
her  was  received  only  as  "  on  refund  of  ticket  to  Taswell,  Ind." 

From  the  Harrison  Circuit  Court. 

W^  N.  Tracewell  and  J2.  J,  Tracewell^  for  appellant. 

C  W.  Cook  and  W.  Ridley^  for  appellee. 

Black,  J. — The  appellee's  complaint  against  the  appel- 
lant alleged,  in  substance,  that,  on  the  —  day  of  February, 
1890,  the  appellant  owned  and  operated  a  railroad  and  was  a 
commoQ  carrier  of  passengers  between  Coi'ydon  and  Corydoo 
Junction,  and  the  Louisville,  Evansville  and  St.  Louis  Con- 
solidated Company  was  a  common  carrier  of  passengers  from 
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Corydon  Junction  to  Taswell,  all  of  said  places  being  in  In- 
diana ;  that,  on  said  day,  the  appellee  was  at  Corydon,  and 
desired  to  go  to  Taswell  over  the  railroads  of  said  com- 
panies ;  that  she  purchased  from  the  agent  of  the  appellant 
a  ticket,  at  Corydon,  which  entitled  the  appellee  and  her 
small  son,  five  years  of  age,  to  be  carried  as  passengers  from 
Corydon  to  Taswell,  for  which  she  paid  said  agent  one  dol- 
lar and  twenty-five  cents ;  that  said  ticket  was  composed  of 
two  coupons,  or  parts,  one  of  which  was  for  passage  from 
Corydon  to  Corydon  Junction,  over  the  appellant's  road,  and 
the  other  coupon  was  for  passage  from  Corydon  Junction  to 
Taswell,  over  the  road  of  said  other  company ;  that  the  ap- 
pellee and  her  said  son  thereupon  entered  a  passenger  car  of 
the  appellant  at  Corydon  as  passengers ;  that  while  they  were 
so  riding  from  Corydon  to  Corydon  Junction,  one  Frank 
Heth,  who  was  a  brakeman  on  said  train,  but  who  on  that 
day  was  acting  in  the  capacity  of  conductor  and  agent  of  the 
appellant,  came  through  said  car  collecting  fares  and  taking 
up  tickets,  and  asked  the  appellee  for  her  ticket ;  whereupon 
she  handed  to  said  Heth  the  ticket  which  she  had  so  pur- 
chased; that  said  Heth  took  said  ticket  and  tore  in  two  the 
parts,  or  coupons,  thereof,  and  kept  one  of  the  coupons  and 
handed  back  to  the  appellee  the  other  coupon,  which  she 
put  in  her  pocket  without  examination ;  that  she  relied  on 
said  agent's  skill,  honesty,  ability  and  care  in  that  capacity, 
and  presumed  he  had  handed  back  to  her  the  proper  coupon, 
which  would  entitle  her  to  be  carried  as  a  passenger  from 
Corydon  Junction  to  Taswell ;  but,  in  fact,  said  Heth  neg- 
ligently and  carelessly  kept  the  coupon  of  said  ticket  which 
entitled  her  to  ride  from  Corydon  Junction  to  Taswell,  and 
gave  her  the  coupon  which  entitled  her  to  ride  from  Corydon 
to  Corydon  Junction,  but  she  did  not  know  that  said  mis- 
take had  been  made ;  that  when  said  train  arrived  at  Corydon 
Junction,  the  appellee  got  off  it  and  entered  a  train  of  the 
Louisville,  Evansville  and  St.  Louis  Consolidated  Bailroad 
Company,  which  was  running  from  Corydon  Junction  to 
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Taswell ;  that  the  conductor  of  this  train  asked  her  for  her 
fare  or  ticket,  and  she  thereupon  tendered  to  him  the  cou- 
pon which  said  Heth  had  so  given  her ;  that  said  conductor 
refused  to  accept  said  ticket,  or  coupon,  in  payment  of  her 
fare  on  said  railroad,  and  refused  to  carry  her  to  Taswell  un- 
less she  would  pay  her  fare,  and  when  said  train  had  reached 
Ramsey  Station,  the  said  conductor  compelled  her  to  leave 
said  train  against  her  will,  where  she  was  wholly  unknown 
and  among  strangers,  and  she  was  compelled  to  remain  over 
all  night  at  said  station,  and  suffered  great  distress  of  mind  by 
reason  thereof,  and  was  sorely  vexed  and  inconvenienced,  etc. 

A  demurrer  to  this  complaint  for  want  of  sufficient  facts 
was  overruled. 

There  was  an  answer  of  general  denial,  and  a  second 
paragraph  of  answer  containing  some  specific  denials,  and 
alleging  that  the  appellant  had  received  back  from  an  agent 
of  the  appellee  said  coupon  returned  to  her  by  said  Heth, 
and  had  paid  said  agent  the  price  of  the  ticket,  one  dollar 
and  twenty-five  cents,  and  that  said  agent  had  accepted  this 
sum  in  full  settlement  and  satisfaction  of  the  appellee's  loss 
of  a  ride  from  Corydon  Junction  to  Taswell  and  of  the  al- 
leged mistake  of  the  appellant's  conductor. 

A  jury  returned  a  verdict  for  the  appellee  for  two  hun- 
dred dollars,  and  judgment  was  rendered  accordingly,  the 
appellant's  motion  for  a  new  trial  having  been  overruled. 

The  form  of  the  ticket  in  question,  as  shown  by  the  answer 
and  the  evidence,  was  as  follows  : 


Louisville.  New  Albany  <&  Corydon  R  K 


Louis vUlet  New  Albany  <&  Corydon  R.R. 


One  Firat-class  Passage  ^ 

CORYDON,  IND.,  to  ^, 

CORYDON  JUNCTION,  IND.        a 

No  stop  over.         B.  F.  Hurst,       & 

47S3  Qen.  Ticket  Agt. 


Louisville,  EvaDsville  <&  St.  Louis  R.  R. 
CORYDON  JUNCTION,  IND.,  to     ai 


One  First-class  Passage 


TASWELL. 


No  stop  over. 
4783 


B.  F.  Hurst, 
Gen.  Ticket  Agt. 


The  rejection  of  the  Corydon  and  Corydon  Junction  cou- 
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poDy  and  the  conversation  relating  thereto  between  the  ap- 
pellee and  the  conductor,  were  shown  by  the  appellee's 
testimony  as  follows :  ^'  The  conductor  said  to  me,  when  I 
handed  him  the  coupon  I  had  received  from  Frank  Heth,  and 
after  he  had  looked  at  it :  ^  You  can  not  ride  on  this  ticket.  If 
you  do  not  get  it  corrected,  or  pay  your  fare,  I  will  put  you  off. 
You  must  get  the  ticket  corrected  or  I  will  put  you  off  the 
train.  The  conductor  on  the  Corydon  road  made  a  mistake 
and  took  up  the  wrong  part  of  your  ticket.  I  #ill  have  to 
put  you  off/  He  came  in  again  and  told  me  I  would  have 
to  get  off  at  Ramsey,  the  next  station.  I  told  him  I  would 
get  the  money  at  Taswell  and  pay  him  if  he  would  take  me 
on.  He  said  he  did  not  do  business  that  way ;  I  would  have 
to  get  off.  I  got  off  the  train  at  Ramsey  station  against  my 
will." 

In  the  discussion  of  the  complaint  counsel  for  the  appel- 
lant contend,  in  effect,  that  the  appellant,  in  the  sale  of  the 
ticket,  so  far  as  it  purported  to  entitle  the  holder  to  passage 
on  said  other  company's  railroad,  referred  to  in  the  testit 
mony  as  the  '^Air  Line/'  was  acting  as  the  agent  of  said 
other  company,  and  therefore  was  not  responsible  fot  the 
sure  and  safe  transportation  of  the  appellee  over  said  con- 
necting line,  and  could  not  be  held  liable  for  the  wrongful 
act  of  said  other  company's  conductor.  It  is  contended, 
also,  that  if,  when  the  appellee  tendered  to  the  conductor  on 
the  Air  Line  the  coupon  returned  to  her  by  Heth,  she  had 
explained  the  circumstances  through  which  she  became  pos- 
sessed of  the  wrong  coupon  instead  of  the  right  one,  the 
conductor  would  have  had  no  right  to  put  her  off  the  train, 
and  if  he  had  then  done  so,  his  company  would  have  been 
liable ;  that  if  she  did  not  make  any  explanation,  she  relieved 
the  Air  Line  Company  from  obligation  to  carry  her,  and,  in 
such  case,  her  expulsion  was  caused  by  her  own  fault,  and 
that  the  complaint  was  bad  for  "  failure  to  aver  these  neces- 
sary facts." 

It  is  contended  further,  in  discussing  the  evidence,  that  as 
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it  showed  that  the  mistake  of  Heth  was  known  to  the  con- 
ductor on  the  Air  Line,  so  that  no  explanation  was.  neces- 
sary, the  Air  Line  Company  was  at  fiiult. 

An  ordinary  railroad  ticket  not  expressly  limited  as  to  its 
use  will  entitle  the  holder  to  passage,  whether  he  or  another 
be  the  purchaser.  With  it  the  holder  pays  his  &re.  It  is 
in  the  nature  of  a  voucher  or  receipt  indicating  that  the 
regular  fare  has  been  paid  and  constituting  evidence  that  the 
holder  is  entitled  to  be  carried  according  to  its  terms.  The 
fact  that  one  has  had  possession  rightfully  of  a  ticket  wUl 
not  entitle  him  to  passage  without  having  it  to  deliver  in 
payment,  any  more  than  the  fact  of  having  had  a  ticket  to  a 
lecture  or  a  concert  would  entitle  a  person  to  admission  with- 
out it.     Jtrome  v.  Smithy  48  Vt.  230. 

The  appellant  for  a  certain  price  sold  the  'appellee  two 
tickets  attached  together,  one  good  for  passage  over  the  ap- 
pellant's railroad  between  certain  stations,  the  other  good  for 
passage  between  certain  stations  over  the  Air  Line.  The 
question  is  not  presented  as  to  the  responsibility  of  either 
the  appellant  or  the  Air  Line  Company  for  a  refusal  of  the 
latter  to  honor  the  Air  Line  coupon,  or  for  injury  to  the  ap- 
pellee while  travelling  on  the  Air  Line  upon  that  coupon. 
No  obligation  growing  out  of  the  sale  of  the  ticket  could  at- 
tach to  the  company  operating  the  connecting  line  before  the 
presentation  to  it  or  the  acceptance  by  it  of  the  ticket  sold 
for  passage  on  that  line.  Until  such  presentation  or  ac- 
ceptance the  ticket,  by  agreement  between  the  holder  and 
the  seller  alone,  might  be  returned  to  the  latter,  and  the 
price  of  it  might  be  refunded  to  the  former,  or  the  ticket 
might  be  lost  or  destroyed,  in  which  case  the  loss  would  fall 
OD  the  holder. 

The  appellee  was  the  owner  of  what  would  secure  pass- 
age on  both  of  the  railroads ;  while  she  possessed  these  united 
coupons  she  owned  the  privileges  which  they  represented. 
When  the  appellant's  conductor  received  the  double  ticket 
from  the  appellee  it  was  for  the  purpose  of  taking  therefrom 
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the  coupon  entitling  to  passage  on  the  appellant's  road.  He 
was  acting  for  the  appellant^  collecting  fares. 

Assuming,  without  deciding,  that  in  the  sale  of  the  ticket 
the  appellant,  as  to  the  sale  of  the  Air  Line  coupon,  was  act- 
ing as  the  agent  of  the  Air  Line  Company,  the  appellant 
could  not  be  regarded  as  acting  as  such  agent  when  through 
the  negligence  of  its  conductor  it  took  that  coupon  away 
from  the  appellee,  so  as  to  make  the  Air  Line  Company  re- 
sponsible for  such  negligent  act. 

Whatever  injury  resulted  from  that  act  was  an  injury 
caused  by  the  appellant  through  its  failure  to  perform  prop- 
erly a  duty  which  it  owed  in  its  individual  character  to  the 
appellee.  It  could  not  be  pretended  that  she  was  deprived 
.  of  the  evidence  of  her  right  to  passage  on  the  Air  Line  by 
any  act  of  the  Air  Line  Company  or  of  any  one  else  while  in 
the  performance  of  an  act  done  for  and  in  behalf  of  that 
company  or  done  within  the  scope  of  any  authority  con- 
ferred by  the  Air  Line  Company.  An  arrangement  which 
imposed  an  ebligation  on  the  Air  Line  Company  to  carry  a 
person  presenting  a  certain  ticket  sold  by  the  appellant  could 
not  bind  the  Air  Line  Company  for  the  act  of  the  appellant 
in  taking  such  ticket  from  the  rightful  holder  thereof. 

The  appellee  was  wholly  without  fault  in  being  upon  the 
train  on  the  Air  Line  and  in  possession  of  the  wrong  coupon. 
She  had  a  right  to  rely  upon  the  acting  conductor  of  appel- 
lant's train,  and  to  depend  upon  him  to  separate  properly 
the  coupons  and  to  return  to  her  the  right  one  for  passage 
from  Corydon  Junction  to  Taswell ;  and  she  had  a  right  to 
presume,  without  examination,  that  the  coupon  returned  to 
her  was  the  Air  Line  coupon.  The  appellant  was  bound  to 
provide  for  such  service  a  competent  and  diligent  servant, 
and  was  responsible  to  her  for  loss  and  injury  resulting 
without  her  fault  from  the  wrongful  act  of  the  servant  in 
that  behalf. 

The  conductor  upon  the  Air  Line  train,  or  the  company 
represented  by  him,  was  not  bound,  either  with  or  without 
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explanation,  to  accept  in  payment  of  passage  from  Corydon 
Junction  to  Taswell  the  coupon  purporting  to  entitle  the 
holder  thereof  to  passage  on  the  road  of  the  appellant  from 
Corydon  to  Corydon  Junction ;  and  as  between  the  Air  Line 
Company  and  the  appellee,  the  refusal  of  the  conductor  to  ac- 
cept that  coupon  in  payment  and^his  conduct  in  requiring 
her  to  leave  the  train  for  failure  to  pay  her  fare  were  not 
wrongful.  The  injury  thereby  sustained  by  the  appellee  was 
attributable  to  the  wrongful  conduct  of  the  appellant  through 
its  conductor. 

If  the  Air  Line  Company  itself  had  sold  the  appellee  a 
ticket  for  passage  over  its  road,  between  certain  stations,  it 
would  not  therefore  be  obliged  to  carry  her  between  such 
stations  upon  a  ticket  entitling  her  to  passage  on  another 
railroad. 

The  coupon  purporting  to  entitle  the  holder  to  passage 
from  Corydon  to  Corydon  Junction  on  the  road  of  the  ap- 
pellant did  not  constitute  any  evidence  that  the  holder,  or 
any  other  person,  had  paid  the  fare  from  Corydon  Junction 
to  Taswell  on  the  Air  Line,  any  more  than  it  constituted  ev- 
idence that  the  fare  from  Corydon  Junction  to  any  other 
point  on  the  Air  Line,  east  or  west,  had  been  paid  ;  and  the 
conductor  on  the  Air  Line,  though  he  may  have  believed, 
and  may  have  had  good  reason  to  believe,  from  the  appear- 
ance of  the  coupon  presented  to  him  that  it  had  constituted 
a  part  of  a  ticket  with  another  coupon,  purporting  to  entitle 
to  passage  from  Corydon  Junction  to  some  station  on  the 
Air  Line,  and  that  a  mistake  had  been  made  such  as  was 
made,  was  not  bound  to  accept  the  statement  of  the  holder 
that  the  other  coupon  had  been  so  taken  from  her,  and  that 
it  was  a  coupon  for  passage  to  a  particular  station  on  the  Air 
Line,  and,  upon  such  assurance,  to  carry  the  holder  to  such 
station  upon  such  presented  coupon,  and  without  payment 
of  fare.  Under  such  circumstances  the  conductor  would  not 
have  obtained  sufficient  evidence  that  his  company  had  re- 
ceived, or  would  receive,  its  fare,  or  could  collect  it  on  set- 
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tlement  with  another  company.  Indeed^  his  company  not 
having  committed  any  fault  whereby  the  passenger  had  been 
placed  in  such  a  plight,  he  was  entitled,  in  behalf  of  his  com- 
pany, to  require  the  presentation  of  a  proper  ticket  or  the 
payment  of  fare,  without  regard  to  any  explanation  that 
might  be  made  to  him  of  the  fault  of  another  company  in 
the  performance  of  an  act  in  the  doing  of  which  it  was  not 
acting  as  the  agent  of  his  company. 

In  so  holding  we  do  not  decide  that  a  passenger  may  not 
in  some  cases  be  required  to  explain  how  he  happens  t^o  be 
in  possession  of  a  wrong  token  offered  by  him  for  passage, 
for  the  purpose  of  asserting  his  right  against  the  railroad 
company,  where  the  circumstances  call  upon  him  to  do  so* 
The  passenger's  explanation  can  not  be  necessary  where,  un- 
der all  the  circumstances  as  explained,  the  carrier  to  which 
it  is  made  is  not  under  any  obligation  to  carry  him. 

In  Palmer  v.  Railroad  Co.,  3  Rich.  (S.  C.)  580,  the  plain- 
tiff was  travelling  on  a  through  ticket  from  New  Yojpk  to 
Savannah,  which  had  two  coupons  entitling  him  to  passage 
on  the  defendant's  railroad,  one  from  Charlotte  to  Columbia, 
and  the  other  from  Columbia  to  Augusta,  with  the  right  to 
stop  over  at  Columbia.  Between  Charlotte  and  Columbia  a 
conductor,  W.,  took  up  these  two  coupons  and  gave  the 
passenger  a  conductor's  check,  good  only  for  that  trip.  The 
passenger  stopped  over  at  Columbia.  The  next  day,  on  a 
train  running  from  Columbia  to  Augusta,  the  passenger  ex- 
hibited his  ticket  from  which  the  coupons  Jbad  been  taken 
and  said  check  to  another  conductor,  J.,  who  refused  to  ac- 
cept the  check  and  ejected  the  passenger  for  failure  to  pay 
fare.  The  company  was  held  liable.  The  court  said  :  "  The 
conductor  was  bound  to  assume  that  the  plaintiff  intended 
to  retain  the  right  conferred  by  his  contract,  and  in  taking 
from  him  the  evidence  of  such  right,  to  place  in  his  hands 
some  token  that  would,  under  the  rules  and  regulations  of 
the  defendants,  be  equivalent  to  the  possession  of  the  cou- 
pons removed."     It  was  held  that  the  passenger  had  a  right 
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to  assume  that  the  conductor's  check  given  him  was  sufficient 
for  the  purpose  of  evidencing  his  right  to  stop  over  at  Co- 
lambi^  and  to  take  a  subsequent  train. 

In  Tovmsend  v,  New  York  Central,  etc.,  R.  -B.  Cb.,  66  N. 
Y.  295,  it  was  held  that  the  wrongful  taking  of  the  pas- 
senger's ticket  by  a  conductor  of  a  train  in  which  the  former 
has  performed  part  of  his  journey,  does  not  exonerate  the 
passenger  from  compliance,  on  another  train,  with  a  regula- 
tion of  the  railroad  company  requiring  passengers  either  to 
present  evidence  to  the  conductor  of  a  right  to  a  seat,  or  to 
pay  &re ;  but  the  company  is  liable  for  the  wrongful  act  of 
the  conductor  in  taking  up  the  ticket.  It  was  said  :  ^'  For 
the  wrongful  act  in  taking  his  ticket  he  has  a  complete  rem- 
edy against  the  company.  The  conductor  of  the  train  upon 
which  he  was  was  not  bound  to  take  his  word  that  he  had 
had  a  ticket  showing  his  right  to  passage  to  Bhinebeck,  which 
had  been  taken  up  by  the  conductor  of  the  previous  train. 
His  statement  to  that  effect  was  wholly  immaterial,  and  it  ^as 
the  duty  of  the  conductor  to  the  company  to  enforce  the 
regulation  *  *  *  by  putting  the  plaintiff"  off*,  in  case  he  per- 
sistently refused  to  pay  his  fare.'' 

In  ShelUm  v.  Lake  Shore,  etc.,  R.  W.  Go.,  29  Ohio  St.  214, 
it  was  held  that  the  fact  that  a  pa^enger  had  been  in  posses- 
sion by  purchase  from  the  defendant  of  an  unused  and  un- 
expired commutation  ticket  which  was  taken  up  by  the  con- 
ductor on  a  train  from  V.  to  C,  in  the  forenoon,  did  not, 
even  if  it  was  wrongfully  so  taken  up,  relieve  the  plaintiff* 
from  the  duty  of  producing  a  ticket  or  paying  fare  to  the 
conductor  of  an  afternoon  train  from  C.  to  V. ;  and  a  rule 
of  the  company  requiring  his  expulsion  was  said  to  be  rea- 
sonable ;  and  it  was  held  that  the  right  of  action,  if  any, 
would  be  for  the  wrongful  taking  up  of  the  ticket,  and  not 
for  having  been  removed  from  the  afternoon  train  for  refusal 
to  pay  fare.  See,  also,  Pittsburgh,  etc.,  R.  W.  Go.  v.  Heii^ 
nigh,  39  Ind.  509  ;  Toledo,  etc.,  R.  W.  Go.  v.  McDonough,  53 
Ind.  289  ;    Lake  Erie,  etc.,  R.  W.  Go.  v.  Fix,  88  Ind.  381 ; 
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Godfrey  v.  OAfo,  eic,  R.  W.  Oo.,  116  Ind.  30;  Chicago,  etc.y 
R.  R.  Co.  V.  Graham,  3  Ind,  App.  28. 

The  evidence  showed  that  an  agent  of  the  appellee  sur- 
rendered to  the  appellant  at  Corydon  the  coupon  returned  to 
her  by  Heth,  and  received  in  return  one  dollar  and  twenty- " 
five  cents.  But  this  sum,  it  clearly  appeared,  was  received 
only  as  "  on  refund  of  ticket  to  Taswell,  Ind./'  and  not  in 
full  satisfaction  of  her  claim  for  damages. 

It  is  contended  that  the  damages  awarded  were  excessive. 
We  need  not  extend  this  opinion  by  reciting  all  the  evidence 
bearing  upon  the  question  of  damages.  No  violence  or  un- 
due force  was  used  to  expel  her  from  the  train.  For  injury 
so  caused  she  would  have  had  a  right  of  action  against  the 
Air  Line  Company.  We  are  of  the  opinion  that  her  expul- 
sion was  without  her  fault  or  the  fanlt  of  the  Air  Line  Com- 
pany,  and  resulted  from  the  wrongful  act  of  the  appellant's 
conductor,  and  that  the  hurtful  consequences  of  her  expul- 
sion properly  constituted  elements  of  damage. 

The  evidence  sustained  the  averments  of  the  complaint, 
and,  under  the  authorities  last  above  cited,  it  justified  the 
award  made  by  the  jury. 

The  judgment  is  affirmed. 

Filed  Mardh  1, 1892. 


No.  697. 

The  Reliance  Lumber  Company  v.  Brown,  Re- 
ceiver. 

iNSURiLNCE. — Mutucd  Fir€  Insurance  Company, — Appointment  of  Beceitw  for. 
— Losses  Occurring  Thereafter, — Liability  to  ^fembers  Without  Notice. — 
Where  an  application  was  made  for  the  appointment  of  a  receiver  for 
a  mutual  fire  insurance  company  of  this  State,  and  there  was  an  ap- 
pearance by  the  company  to  such  application,  and  a  confession  of  in- 
solvencyi  and  good  cause  existed  for  the  appointment  of  a  receiveri  and 
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it  was  adjudged  insolvent,  its  property  sequestrated  bj  the  court,  and 
sn  order  entered  appointing  a  receiver,  every  member  of  the  company 
is  bound  by  such  order  without  further  notice,  and  all  liability  over 
future  losses  then  ceases.  A  member  of  the  company  under  such  cir- 
cumstances can  not  recover  on  a  policy  for  a  loss  occurring  after  the 
appointment  of  a  receiver.  The  plaintiff,  having  given  a  premium 
note  in  consideration  of  his  policy,  belonged  to  that  class  of  policy- 
holders who  were  members  of  the  insurance  company  under  our  stat- 
ute. Sections  8751-2,  IL  8. 1881. 
Same. — Becuon  far  AppointmerU  of  Receivtr. —  When  Decree  Need  not  Diaehie, 
— Avermani  <^  Ineolveney  in  OomplaiiU, — Admiation  of  in  Answer, — Where 
the  complaint  averred  the  insolvency  of  the  company,  and  the  answer 
admitted  it,  it  was  not  necessary  that  the  decree  should  disclose  the 
court's  reason  for  the  appointment  of  the  receiver. 

From  the  Marion  Superior  Court. 

8.  N.  Chambers  and  M.  MooreSy  for  appellant. 
N.  Morris^  L.  NewbergeVy  J.  B.  Curtis  and  W.  T.  Brown, 
ibr  appellee. 

Reinhabd,  J. — ^The  appellant  filed  a  claim  in  the  Marion 
Superior  Court  against  the  Manufacturers'  Mutual  Fire 
Insurance  Company  in  the  hands  of  the  appellee  as  re- 
ceiver thereof.  The  claim  is  for  a  loss  sustained  by  fire  May 
8,  1890,  i^mounting  to  $702,07,  under  a  policy  of  insurance 
issued  to  the  appellant  by  said  company.  On  June  27, 1891, 
the  receiver  filed  his  report  in  the  Superior  Court  disallow- 
ing said  claim  for  the  reasons  set  out  in  said  report.  The 
court  approved  the  report  over  appellant's  objection  and  ex- 
ception, and  from  that  order  this  appeal  is  taken:  The  facts 
upon  which  the  appellant  rests  its  claim,  and  which  are  agreed 
to  by  both  parties,  are  as  follows : 

*' First.  On  the  2d  day  of  May,  1889,  the  Manufacturers' 
Mutual  Fire  Insurance  Company  issued  itspolicy,  No.  2718, 
to  the  Eeliance  Lumber  Company,  of  Beaumont,  Texas,  in- 
suring said  lumber  company  in  the  sum  of  two  thousand 
dollars  ($2,000)  against  loss  by  fire  on  certain  mill  machinery 
and  buildings. 

^^  Second.  That  on  said  day,  as  a  part  of  the  consideration 
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of  said  policy,  said  Reliance  Lumber  Company  executed  its 
premium  note^  dated  May  1,  1889,  promising  to  pay  to  said 
insurance  company  the  sum  of  $550  in  instalments  at  such 
time  as  the  directors  of  said  company  might  order  and  as- 
sess, etc. 

^  '^  Third.  That  all  assessments  on  said  premium  note,  made 
prior  to  and  including  April  26,  1890,  had  been  paid  by  said 
company. 

''  FouHh.  That  on  the  26th  day  of  April,  1890,  William 
T.  Brown,  by  the  judgment  of  the  Marion  Superior  Court, 
in  cause  No.  40,800,  entitled  J.  H.  Clark  et  cU*  v.  The  Manu- 
facturers' Mutual  Fire  Insurance  Company,  was  duly  ap- 
pointed receiver  of  said  insurance  company  and  qualified  as 
such,  and  took  the  charge  and  management  of  its  affiiirs,  and 
is  still  acting  as  such  receiver. 

'<  Fifth.  That  on  the  26th  day  of  April,  1890,  an  order 
was  made  by  the  court  in  the  above  entitled  cause,  cancelling 
all  outstanding  policies  and  thereafter,  to  wit,  on  May  2, 
1890,  said  receiver  deposited  in  the  posto£Sce  at  Indianapolis, 
Indiana,  sealed  in  an  envelope,  postage  prepaid,  and  caused 
the  same  to  be  registered,  a  notice  addressed  to  said  Reliance 
Lumber  Company,  at  Beaumont,  Texas,  (its  place  of  busi-  « 
ness)  informing  it  of  the  fact  that  said  policy  of  insurance 
had  been  cancelled  on  the  26th  day  of  April,  1890,  as  afore- 
said. 

^^  Siaeth.  That  said  notice  was  received  by  the  said  Re- 
liance Lumber  Company,  of  Beaumont,  Texas,  on  the  12th 
day  of  May,  1890. 

"  Seventh.  That  on  the  8th  day  of  May,  1890,  before  no- 
tice was  received  by  said  lumber  company  of  the  appoint- 
ment of  the  receiver  for  said  insurance  company,  and  before 
said  notice  was  received  by  said  lumber  company  of  the  ac- 
tion of  the  receiver  cancelling  said  policy  of  insurance,  there 
was  a  partial  loss  by  fire  of  the  property  insured  under  said 
policy.  No.  2718. 

'^  Eighth.   That  by  the  terms  of  said  policy  said  Reliance 
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Lumber  Company  was  required,  within  thirty  (30)  days  af- 
ter the  fire^  to  render  to  the  insurance  company  a  particular 
statement  of  the  loss^  signed  and  sworn  to  by  it,  stating 
Buch  knowledge  or  information  as  the  insured  had  been  able 
to  obtain  as  to  the  origin  and  circumstances  of  the  fire,  and 
also  stating  the  title  and  interest  of  the  assured  and  of  all  oth- 
ers in  the  property,  the  cash  value  thereof,  the  amount  of  loss 
or  damage^  all  oth^  insurance  covering  any  of  said  property, 
and  a  copy  of  the  written  parts  of  said  policies,  and  the  oc- 
cupation of  the  entire  premises,  all  of  which  has  been  done. 

"  Ninth.  That  the  total  loss  by  said  fire  was  $3,230,  the 
total  insurance  $10,000,  of  which  the  share  of  the  loss  of  the 
Manufacturers'  Mutual  Fire  Insurance  Company,  under  its 
said  policy,  is  $702.07. 

"  Tenth.  That  said  policy  of  insurance  was  issued  on  the 
2d  day  of  May,  1889,  and  insured  the  property  therein  de- 
scribed for  the  term  of  five  (5)  years  from  that  date ;  and  in 
part  consideration  thereof  the  said  Reliance  Lumber  Com- 
pany executed  to  said  insurance  company  its  promissory  note 
for  the  sum  of  $552,  payable  by  instalments  at  such  time 
as  the  directors  of  said  company  might  order  and  assess  for 
the  losses  and  expenses  of  the  said  company,  pursuant  to  its 
charter  and  by-laws,  which  promissory  note  is  now  held  by 
said  receiver,  and  is  subject  to  further  assessments  by  him 
under  the  order  of  the  court  for  the  purpose  of  discharging 
its  obligations. 

*^  ElevefUh.  That  said  Manufacturers'  Mutual  Fire  Insur- 
ance Company,  at  the  time  of  the  appointment  of  the  said 
receiver,  was  and  still  is  and  continues  to  be  insolvent,  and 
does  not  have  sufficient  property  to  discharge  its  existing  ad- 
mitted obligations,  exclusive  of  the  claim  made  by  the  said 
Reliance  Lumber  Company," 

This  agreed  statement  of  facts  was  taken  by  both  the  re- 
ceiver and  the  court  as  the  basis  of  the  appellant's  claim, 
and  together  with  the  record  in  the  cause  in  which  the  re- 
ceiver was  appointed,  which  is  also  a  part  of  the  record  in 
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this  case,  furnishes  the  foundation  upon  which  the  questions 
submitted  to  us  are  to  be  determined. 

By  the  case  thus  presented  and  according  to  the  line  of 
argument  pursued  by  counsel  on  both  sides^  the  points  for 
decision  in  this  appeal  are  reduced  to  a  comparatively  nar- 
row compass. 

The  contention  of  the  receiver  is  that  a  mutual  fire  insur- 
ance company  of  this  State  is  not  liable  for  loss  occurring 
after  it  has  been  adjudged  insolvent^  its  property  sequestrated 
by  the  court  and  an  order  entered  appointing  a  receiver,  as 
was  done  in  this  case ;  and  that  if  there  was  an  appearance 
by  the  company,  to  such  application,  and  a  confession  of  in- 
solvency, and  that  good  cause  existed  for  the  appointment 
•of  a  receiver,  every  member  of  the  company  is  bound  by 
such  order  without  further  notice,  and  all  liability  on 
future  losses  then  ceases ;  that  it  was  therefore  immaterial 
that  the  court  ordered  notice  of  the  cancellation  of  the  poli- 
cies to  be  given  to  each  holder,  which  (in  the  instance  of  the 
appellant)  was  not  received  until  after  the  loss.  Appellant, 
on  the  other  hand,  contends  that,  as  the  policy  provides  for 
notice  in  case  the  company  desires  to  cancel  it,  and  as  the 
receiver  here  represents  the  company,  in  place  of  the  directors 
thereof,  the  receiver  was  bound  to  give  such  notice  before  can- 
cellation could  take  place,  and  as  that  was  not  done,  the  lia- 
bility still  exists.  The  court  adopted  the  view  of  the  re- 
ceiver and  held  that  no  notice  was  necessary. 

It  is  provided  by  statute  that  every  person  insured  in  any 
mutual  fire  insurance  company  shall  be  a  member  thereof 
during  the  time  of  such  insurance.  It  is  further  provided 
that  every  person  who  thus  becomes  a  member  before  re- 
ceiving a  policy  shall  deposit  his  promissory  note,  as  a  pre- 
mium note,  and  shall  pay  such  further  consideration  as  may 
be  agreed  upon.  The  promissory  note  shall  be  payable  in 
assessments  as  may  be  required  by  the  directors.  But  any 
person  insuring  in  such  company  may,  if  he  so  desire,  pay  a 
definite  consideration  in  lieu  of  giving  the  premium  note, 
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and  in  that  case  he  shall  not  be  a  member  of  the  concern 
nor  entitled  to  participate  in  the  accumulations  of  the  com- 
pany.   Sections  3751,  3752,  R.  S.  1881. 

It  thus  appears  that  by  the  provisions  of  the  statute 
isited  there  are  two  classes  of  policy-holders  contemplated, 
viz.:  1.  Those  who  give  a  premium  note  and  are  members 
of  the  company,  and  2.  Those  who  pay  a  definite  sum — 
designated  as  a  cash  premium — and  who  are  not  members. 
CXark  V,  Manufacturer^  Mviual  Fire  Ins,  Co.,  130  Ind.  332. 
We  think  it  abundantly  appears  from  the  agreed  statement 
of  facts  that  the  appellant  had  given  a  premium  note  in 
consideration  of  its  policy  and  belonged  to  that  class  of 
policy  holders  who  are  members  of  the  insurance  company. 
The  record  also  shows,  we  think,  that  the  receiver  was  ap- 
pointed on  account  of  the  insolvency  of  the  company.  The 
company  appeared  to  the  application  and  admitted  its  in- 
solvency, and  upon  this  the  receiver  was  appointed.  We 
think  the  law  is  settled  that  the  policy  holders  who  are 
members  of  the  company  are  bound  by  the  latter's  appear- 
ance in  court  to  an  application  for  a  receiver,  and  by  the  or- 
der and  decree  of  the  court  therein  without  further  notice. 
Policy-holders  of  this  class  who  sustain  losses  after  the  de- 
cree is  entered  declaring  the  company  insolvent,  and  ap- 
pointing a  receiver,  are  not  entitled  to  share  in  the  distribu- 
tion of  the  company's  assets.,  Taylor  v.  North  Star  Mutual 
^ns,  Co.,46  Minn.  198 ;  Commonwealth  v.  Massachusetts  Mu- 
iual  Fire  Ins.  Co.,  119  Mass.  46  ;  Mayor  v.  Attorney  General, 
32  N.  J.  Eq.  815 ;  Dean  and  Son's  Appeal,  98  Pa.  St.  101 ; 
16  Am.  &  Eng.  Encyc.  of  Law,  105.  The  case  of  Taylor 
V.  North  Star  MuJtual  Ins.  Co.,  supra,  is  much  in  point. 
There  an  action  had  been  brought  by  Taylor,  alleging  the 
insolvency  of  the  company,  asking  for  an  injunction  re- 
straining the  corporation  from  exercising  any  of  its  cor- 
porate rights,  etc.,  and  for  the  appointment  of  a  receiver. 
The  defendant  appeared  admitting  its  imminent  insolvency, 
Vol.  4.-7 
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and  consenting  that  its  affairs  might  be  wound  up,  etc.  A 
receiver  was  appointed.  Subsequently,  and  in  the  evening 
of  the  same  day,  a  fire  occurred  by  which  one  of  the  mem- 
bers of  the  company^  which  like  that  in  the  present  case 
was  a  mutual  one,  sustained  a  loss  of  property  covered  by 
his  policy.  The  court  says :  "  Under  the  act  referred  to 
and  the  policies  issued  by  the  company,  all  the  policy- 
holders became  and  were  members  of  the  company  dur- 
ing the  period  of  insurance.  They  were  therefore  bound  bjr 
the  appearance  and  answer  of  the  company,  and  the  order 
of  the  court  thereon  was  equivalent  to  an  adjudication  of  its 
insolvency  at  that  date,  and  placed  its  affairs  and  a&<^ts  ia 
the  hands  of  the  receiver,  who  was  invested  with  the  usual 
powers  of  receivers  in  such  cases.  The  result  is  the  busi* 
ness  and  corporate  functions  of  tlie  company  were  suspended^ 
and  its  property  and  assets  had  been  taken  possession  of  by  the 
court,  to  be  administered  as  in  the  case  of  an  insolvent  cor- 
poration, before  the  loss  in  question  occurred.  The  ques- 
tion here  presented  is  the  effect  of  these  proceedings  upoa 
outstanding  policies.  The  affairs  of  the  company  were  as 
completely  in  the  hands  of  the  court  for  settlement  as  if  there 
had  been  a  formal  judgment  dissolving  the  corporation. 

''No  issues  remained  to  be  determined,  and  the  receiver 
was  obliged  to  wind  up  its  business  under  the  direction  of 
the  court.  Each  member  of  the  company  was  liable  for  losses 
in  proportion  to  the  amount  of  his  premium  note,  which  was 
the  limit  of  his  liability ;  and  the  aggregate  cash  premiums, 
investments,  and  interest,  with  the  premium  notes,  consti- 
tuted the  capital  of  the  corporation.  There  is  no  stock  or 
stockholders,  and  no  other  funds  for  the  payment  of  claims. 
Mygatt  v.  New  York,  etc.,  Ins.  Co.,  21  N.  Y.  52,  65.  The 
only  remedy  available  for  creditors  is  to  reach  these  assets. 
But  in  this  instance  the  association,  representing  all  the  mem- 
bers, had  ceased  to  control  its  assets,  and  had  been  put  into 
liquidation  before  the  loss  occurred..  It  exists,  and  the  mem- 
bership of  the  policy-holders  is  continued,  solely  for  the  pur-^ 
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pose  of  settling  up  its  affairs.  The  effect  was  to  terminate 
ail  contracts  of  insurance  at  the  date  of  the  appointment  of 
the  receiver. 

**  These  contracts  were  not  debts  or  fixed  liabilities  of  the 
compaDy.     In  respect  to  them  its  liability  depended  upon 
the  contingency  of  losses  by  the  assured  during  the  life  of 
the  policies ;  and  when  losses  have  not  occurred  before  the 
&<]jodication  of  insolvency,  the  only  liability  to  the  policy- 
holder is  for  the  breach  or  cancellation  of  the  contracts  by 
the  adjudication  of  insolvency  and  consequent  suspension  of 
bosiness  by  the  company,  and  its  disability  to  fulfil  its  con- 
tracts of  indemnity^  (People  v.  Security,  etc.,  Ins.  Co.,  78  N, 
Y.  114)  and  the  measure  of  damages  is  the  surrender  value 
of  the  policies.     {Carr  v.  Union^  etc,  Ins.  Co,y  33  Mo.  App. 
291).    The  loss  in  this  case  had  not  occurred  until  after  the 
adjudication  of  insolvency.     The   policy   of  the   claimants 
must  therefore  be  determined  to  stand  on  the  same  footing 
as  those  of  other  members  of  the  company  not  yet  matured.'' 
The  facts  underlying  the  case  from  which  we  quote  are  so 
much  like  those  with  which  we  are  here  dealing  and  the  rea- 
soning of  the  court  and  the  enunciations  of  the  rules  of  law 
governing   such   cases   are   so  clearly  and  cogently  stated 
therein,  and  apply  with  such  peculiar  force  to  the  case  in 
hand,  that  we  feel  justified  in  copying  a  large  portion  thereof 
in  this  opinion.     The  other  authorities  cited  fully  sustain  the 
position  here  taken,  we  think,  and  we  need  not  make  any 
farther  quotations  frond  any  of  them.     The  rule  requiring 
the  members  of  the  company  to  take  notice  of  such  proceed- 
ings is  well  settled,  and  we  are  in  duty  bound  to  adhere  to  it. 
Nor  can  we  agree  with  counsel  for  the  appellant  that,  as 
there  was  no  specific  finding  that  the  company  was  insolvent 
at  the  time  of  the  appointment  of  the  receiver,  therefore 
the  &ct8  do  not  bring  the  case  within  the  rule  declared  by 
the  cases  cited.     It  is  admitted  as  a  fact  in  this  cause  that 
the  insurance  company  was  and  still  is  wholly  insolvent,  and 
not  able  to  pay  in  full  even  the  losses  it  had  sustained  prior 
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to  the  appointment  of  the  receiver.  The  court  must  be  pre- 
sumed to  know  this  £ict  and  to  have  acted  upon  it  in  ap- 
pointing the  receiver.  The  complaint  averred  insolvency 
and  the  answer  admitted  it.  It  was  not  necessary  that  the 
decree  should  disclose  the  court^s  reason  for  the  appointment 
of  the  receiver.  It  is  sufficiently  shown  what  the  latter  was 
appointed  for  and  what  his  duties  were.  It  did  not  become 
the  duty  of  the  receiver  under  the  appointment  to  carry  on 
an  insurance  business  in  the  place  of  the  directors,  as  urged 
by  counsel  for  appellant,  until  the  financial  difficulties  of  the 
company  were  "  bridged  over."  The  evident  purpose  of  the 
receiver's  appointment  was  to  cancel  all  outstanding  policies 
and  to  liquidate  existing  liabilities.  After  that  has  been  ac- 
complished we  need  not  decide  whether  the  corporation  may 
continue  its  existence  under  its  general  statutory  privileges 
as  an  insurance  company  and  resume  its  former  business 
functions  or  not. 

The  court  did  not  err  in  disallowing  the  appellant's  claim. 

Judgment  affirmed. 

Filed  Much  3,  1892. 


No.  225. 

The  Ohio  and  Mississippi  Railway  Company  v. 
Wrape. 

Bailboad. — Action  /or  Ir^uries  by  Fire, — ComplainL^^AvermefUB  a»  to  Neg-^ 
Hgenee, — Motion  to  Make  More  Specific, — Where  an  action  was  brought 
against  a  railroad  company  for  injuries  caused  by  fire,  and  the  com- 
plaint alleged  that  the  defendant  negligently  permitted  combustible 
material  to  accumulate  on  its  right  of  way,  that  in  operating  its  loco- 
motives the  rubbish  was  ignited,  and  that  defendant  negligently  per- 
mitted the  fire  to  escape  without  any  fault  of  plaintifiT  and  to  enter  on 
plaintiff 's  land,  where  it  injured  and  killed  a  large  number  of  trees,  a 
motion  requiring  the  plaintiff  to  state  more  specifically  the  acts  of 
negligence  and  the  number  of  trees  injured  and  destroyed,  etc.,  was 
properly  overruled. 
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a 

Ibtebrogatokies. — Motion  to  Bequire  Fuller  Antwon, —  When  Correetly  Otvv- 
ruled. — A  motion  to  require  interrogatories  to  be  answered  more  fnlly 
shoald  be  overruled  when  it  appears  that  they  have  been  sufficiently 
answered  to  the  extent  to  which  they  tend  to  elicit  material  facts. 

Jury. —  View  of  Premises. — Diaereiionary  with  Court, — Etddence.— The  power 
to  require  the  jury  to  view  premises  for  the  purpose  of  making  a  more 
intelligent  application  of  the  evidence  is  discretionary  with  the  court. 
Section  638,  £.8.1881. 

Sfeciai«  Vsrdict. —  When  not  Error  to  R^use. — Where  the  appellant  had 
requested  the  court  to  instruct  the  jury  in  writing,  and  after  the  evi- 
dence had  all  been  heard,  and  the  court  had  intimated  to  counsel  the 
character  of  the  instructions,  it  was  not  error  to  refuse  to  grant  a  spe- 
cial verdict. 

PBAOnCE. —  Argwnent  to  Jury, —  Misconduet  of  Comnsd. —  When  Available 
Error. — Misconduct  of  counsel  in  argument  to  jury  to  constitute  avail- 
able error  must  be  objected  to  at  the  time,  and  the  intervention  of  the 
court  invoked  and  the  ruling  of  the  court,  if  adverse,  must  be  duly  ex- 
cepted to. 

JjSSrRVCiioiSBTO  JjSRY.—H^uaal  to  Qi»ef  When  not  Error, — When  an  in- 
struction to  a  jury  is  refused,  but  the  same  points  are  fully  covered  by 
other  instructions,  there  is  no.  available  error. 

From  the  Jennings  Circuit  Court. 

O.  F.  Lawrence,  for  appellant. 

A*  O.  Smith  and  W.  Fitzgerald,  for  appellee. 

Ceumpaceer,  J. — This  action  was  commenced  by  Wrape 
against  the  railroad  company  to  recover  damages  caused  by 
fire  which  esei[ped  from  the  right  of  way  to  the  plaintiff's 
premises  through  the  alleged  carelessness  of  the  defendant. 

The  first  paragraph  of  complaint  alleges  that  plaintiff  was 
the  owner  of  a  tract  of  land  adjoining  the  defendant's  right 
of  way^  upon  which  was  growing  timber;  that  the  defend- 
ant carelessly  and  negligently  allowed  dry  leaves,  grass  and 
other  combustible  rubbish  to  accumulate  and  remain  upon 
its  right  of  way^  and  in  operating  locomotive  engines  upon 
its  railroad,  such  combustible  rubbish  was  set  on  fire  and  the 
defendant  carelessly  permitted  the  fire  so  set  out  to  escape 
from  the  right  of  way  and  enter  upon  plaintiff's  said  premises, 
where  it  spread  over  his  woodland,  "  then  and  there  injuring, 
killing  and  destroying  five  hundred  young  oak  and  poplar 


Digitized  by  CjOOQIC 


102        APPELLATE  COURT  OF  INDIANA, 

The  Ohio  and  Mississippi  Railway  Company  v,  Wrape. 

trees  growing  upon  said  land,  of  the  value  of  one  dollar 
each  ; "  that  the  injury  occurred  without  any  fault  or  negli- 
gence upon  the  part  of  the  plaintiff. 

The  second  paragraph,  in  legal  aspect,  is  the  same  as  the 
first,  but  it  alleges  the  injury,  etc.,  of  twenty-eight  hundred 
young  oak  and  poplar  trees  of  the  value  of  twenty-five  cents 
each. 

The  cause  was  put  at  issue  and  tried  by.  a  jury.  A  ver- 
dict was  returned  in  favor  of  plaintiff,  upon  which  judgment 
was  rendered. 

The  defendant  appeals  and  assigns  a  number  of  grounds 
of  error. 

The  first  question  for  consideration  arises  upon  exceptions 
to  the  overruling  of  appellant's  motion  to  make  each  para- 
graph of  complaint  more  specific.  This  motion  seeks  to 
require  the  complaint  to  state  more  particularly  the  acts  or 
omissions  which  constituted  appellant's  negligence  in  per* 
mitting  the  fire  to  escape  from  the  right  of  way,  also  to  state 
the  number  of  trees  that  were  "injured,*'  the  number 
"  killed,"  and  the  number  "  destroyed,"  and  the  size  and 
value  of  each  ;  also  the  number  and  particular  kinds  of  oak, 
the  number  of  poplar,  and  a  specific  classification  of  all  other 
kinds  for  which  damages  are  claimed. 

Reasonable  certainty  is  all  that  can  practically  be  accom- 
plished in  pleading.  The  complaint  charges  negligence  in 
permitting  the  fire  set  out  by  appellant  to  escape  from  its 
right  of  way.  This  is  a  negative  averment,  showing  by  nec- 
sary  implication  a  failure  to  take  ordinary  precautions  to 
prevent  its  escape,  and  it  is  obvious  that  it  would  be  a  diffi- 
cult task,  and  one  entirely  beyond  the  province  of  pleading, 
to  negative  specifically  every  possible  method  by  which  the 
escape  of  the  fire  might  have  been  prevented.  This  identi- 
cal question  was  decided  adversely  to  the  position  of  the  ap- 
pellant by  this  court  in  the  case  of  Chicago^  etc.,  R.  R,  Go, 
V.  Barnes,  2  Ind.  App.  213,  and  we  see  no  reason  for  de- 
parting from  the  rule  announced  in  that  case. 


Digitized  by  CjOOQIC 


NOVEMBER  TERM,  189J.  103 

The  Ohio  and  Mississippi  Railway  Company  v.  Wrape. 

RespectiDg  the  other  phases  of  the  motion^  they  relate  to 
mere  matters  of  evidence  which  must  have  been  treated  as 
surplasage  in  the  complaint  had  it  satisfied  the  requirements 
of  the  motion.  Pennsylvania  Co.  v.  Zwicky  1  Ind.  App.  280. 
There  was  no  error  in  overruling  the  motion. 

With  the  answer  appellant  filed  a  number  of  interroga- 
tories, and  obtained  an  order  of  court  requiring  the  appel- 
lee to  answer  them  under  oath.  After  such  answers  were 
filed,  appellant  moved  for  an  order  requiring  them  to  be  made 
more  definite  and  certain.  The  interrogatories  sought  to  elicit 
a  specific  description  of  the  kinds  of  trees  injured,  the  num- 
ber and  size  of  each  kind,  the  length  of  time  appellee  had 
owned  the  land,  and  the  amount  he  paid  for  it  originally. 

Without  discussing  each  question  and  answer  in  detail,  it 
may  be  safely  declared  that  to  the  extent  to  which  the  inter- 
rogatories tended  to  elicit  material  facts,  they  were  sufficiently 
answered,  and  therefore  no  error  occurred  in  overruling  the 
motion. 

After  the  evidence  had  been  introduced  and  before  the 
argument  to  the  jury,  counsel  for  appellant  requested  that 
the  jury  be  sent  to  view  the  premises  in  controversy.  Such 
request  was  denied,  and  complaint  is  made  of  the  action  of 
the  court  in  that  particular. 

The  power  to  require  the  jury  to  view  the  premises  where 
the  injury  occurred  is  vested  in  the  discretion  of  the  court 
by  section- 538  of  the  code  of  1881,  and  if  such  discretion  is 
subject  to  review  at  all,  there  was  no  abuse  of  it  in  this  in- 
stance. The  purpose  of  an  inspection  is  to  enable  the  jury 
to  make  a  more  intelligent  application  of  the  evidence  ad- 
duced.    Neffv.  Reed,  98  Ind.  341. 

In  the  case  before  us  the  facts  involved  in  the  litigation 
were  of  such  a  character  that  they  could  be  accurately  de- 
scribed to  the  jury,  so  nothing  of  importance  could  have  been 
accomplished  by  an  inspection  of  the  premises. 
Counsel  for  appellant  requested  the  court  to  instruct  the 
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jury  in  writing  upon  the  law  of  the  case  generally,  and  after 
the  evidence  had  all  been  heard,  and  the  court  had  intimated 
to  counsel  the  character  of  the  instructions,  they  then  re- 
quested a  special  verdict,  which  was  refused.  There  was  no 
error  in  refusing  such  request,  coming  at  the  time  and  under 
the  circumstances  it  did.  Hartlepw.  Cole,  120Ind.  247; 
Kopelke  V.  Eopelke,  112  Ind.  435;  Sandford,  eto.^  Co.  v. 
Mullen,  1  Ind.  App.  204. 

Complaint  is  also  made  of  the  alleged  misconduct  of  ap-- 
pellee's  counsel  in  the  argument  to  the  jury.  No  objection 
was  made  to  the  argument  until  it  was  over  and  the  jury 
had  retired,  so  no  question  is  raised  for  decision.  It  is  a 
well  settled  rule  of  practice  that  the  misconduct  of  an  at- 
torney in  the  argument  of  a  cause  can  be  made  available  on 
appeal  only  by  objecting  at  the  time  and  invoking  the  inter- 
vention of  the  court,  and  if  the  ruling  be  adverse  by  duly 
excepting  thereto.  The  trial  court  should  have  an  opportu- 
nity to  correct  the  error,  and  exceptions  to  its  refusal  so  to 
do  is  the  only  way  the  question  may  be  presented  on  appeal. 
Coble  V.  Eltzroth,  125  Ind.  429;  Morrison  v.  StaU,  76  Ind. 
335 ;  Leach  v.  Ackeiman,  2  Ind.  App.  91 ;  Mainard  v.  Rei^ 
deTf  2  Ind.  App.  115. 

A  great  many  exceptions  were  saved  to  the  admission  and 
objections  of  evidence,  which  are  exhaustively  discussed  by 
counsel.  It  would  require  too  much  time  and  space  to  no- 
tice all  of  them  in  detail,  but  we  have  carefully  considered 
them  and  can  discover  no  such  error  as  would  authorize  the 
reversal  of  the  judgment.  The  evidence  fairly  sustains  the 
verdict  upon  every  material  proposition. 

Finally,  it  is  insisted  that  error  occurred  in  giving  and  re- 
fusing instructions.  A  long  series  of  instructions  were  re- 
quested by  the  appellant  and  they  were  all  given  but  one, 
and  this  was  fully  covered  by  the  others.  Those  given  by 
the  court,  of  its  own  motion,  contain  exceptionally  clear  and 
accurate  statements  of  the  law  governing  the  case,  and  are 
subject  to  no  adverse  criticism. 
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There  is  no  error  in  the  record  for  which  the  judgment 
should  be  reversed.    It  is,  therefore,  affirmed. 
FUed  March  2, 1892. 


No.  428. 

Lewis,  Administratrix,  v.  Fillion. 

Appellate  Coubt. — AneiOary  Prooudxngz,^  When  Oranted, — The  Appellate 
Goart,  or  a  jadge  thereof  in  yacation  or  recess,  has  the  authority  pos- 
sessed by  the  Supreme  Court,  or  judges  thereof,  in  vacation  or  recess,  to 
stay  proceedings,  issue  injunctions,  etc.,  audi  do  other  acts  in  aid  of  its 
jurisdiction,  or  to  enforce  its  judgments  or  orders.  Such  authority  is 
ancillary  to  appellate  jurisdiction,  and  is  not  exercised  unless  to  pre- 
serve the  rights  involved  in  a  cause  pending  on  appeal. 

Appeal. — Decedmtt^  Ettaiea. — Injunction,-- When  Granted.— When  an  ap- 
peal is  taken  by  an  administrator  from  the  allowance  of  a  claim  against 
his  decedent's  estate  for  a  monument  which  is  about  to  be  erected  in 
memory  of  decedent,  this  court  will  not  enjoin  the  erection  of  the  mon- 
ument, since  the  granting  or  refusal  to  grant  an  injunction  can  not  af- 
fect the  matters  in  issue  on  appeal.  Such  relief,  if  desired,  must  be 
sought  in  another  court  of  original  jurisdiction. 

From  the  Lawrence  Circuit  Court. 
J.  H,  Willard,  for  appellants. 
J.  GUeSy  for  appellee. 

Black,  J. — An  appeal  is  pending  in  this  court  from  a 
judgment  of  the  Lawrence  circuit  court,  in  favor  of  Peter 
Fillion,  upon  his  claim  against  the  estate  of  Benjamin 
Newland,  deceased,  represented  by  Helen  N.  Lewis,  admin- 
istratrix, and  David  L.  Sheeks,  administrator. 

The  claim  was  upon  account  for  work  and  labor  and 
expenses.  There  were  many  items;  the  only  one  that 
need  be  mentioned  specially  here  being  a  charge  for  five 
hundred  dollars  for  **.work  in  cutting  18  foot  monument, 
as  per  contract,  in  the  year  1889.*' 
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Said  Helen  N.  Lewis,  administratrix  of  said  estate,  has 
filed  in  this  court  her  petition  against  said  Peter  Fillion, 
showing  that  she  is  the  owner,  as  such  administratrix,  of 
the  burial  lot,  in  a  certain  cemetery,  in  which  are  interred 
the  remains  of  said  decedent,  her  father,  and  the  remains 
of  her  deceased  mother;  that  the  defendant,  under  a  pre- 
tended contract  with  plaintiff's  intestate,  has  constructed 
and  partly  finished  a  monument  which  he  is  threatening 
to  erect  on  said  burial  lot.  It  is  alleged  that  the  ques- 
tion of  the  existence  of  any  contract  for  the  construc- 
tion or  purchase  of  such  monument  is  now  pending  before 
this  court  upon  said  appeal. 

Various  objections  to  said  monument,  and  reasons  why 
its  erection  will  be  a  desecration  of  said  burial  lot,  and  an 
irreparable  injury  to  the  plaintifl^  are  stated;  and  this 
court  is  asked  to  grant  an  injunction  restraining  the  de- 
fendant from  the  erection  of  the  monument. 

By  section  12  of  the  act  creating  this  court,  and  defin- 
ing its  jurisdiction  and  procedure  (Acts  of  1891,  p.  42),  it 
is  provided,  that  "  said  court  and  judges  thereof,  in  vaca- 
tion or  recess,  shall  have  the  authority  possessed  by  the 
Supreme  Court,  or  the  judges  thereof,  in  vacation  or  re- 
cess, to  stay  proceedings,  issue  injunctions  and  mandates, 
and  to  do  other  acts  and  things  in  aid  of  the  exercise  of 
its  jurisdiction,  or  to  enforce  its  judgments  or  orders.'^ 

By  section  1147,  R.  S.  1881,  it  is  provided,  that  *^  restrain- 
ing orders  and  injunctions  may  be  granted  by  the  Supreme 
Court  in  term  time,  when  necessary  and  proper  for  the 
due  exercise  of  the  jurisdiction  and  powers  of  such  court, 
or  by  any  judge  thereof  in  vacation  or  recess." 

The  judgment  from  which  said  appeal  was  taken  was 
for  a  certain  sum  of  rnoney  and  costs,  "  to  be  paid  out  of 
said  estate  as  other  claims  are  paid.'^ 

The  statute  provides,  that  no  execution  or  other  final 
process  shall  be  issued  on  any  allowance  or  judgment  ren- 
dered upon  a  claim  against  a  decedent's  estate,  for  the 
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collection  thereof  out  of  the  assets  of  the  estate ;  but  all 
such  claims  shall  be  paid  by  the  executor  or  administra- 
tor, in  full  or  jyro  tanto,  in  due  course  of  administration. 
Acts  1883,  p.  157. 

Our  authority  to  issue  injunctions  is  ancillary  to  our  ap- 
pellate jurisdiction.  We  may  exercise  such  authority  to 
preserve  the  rights  involved  in  a  cause  pending  on  appeal. 
Leech  v.  State,  ex  reL,  78  Ind.  570  (579). 

In  the  cause  in  which  said  appeal  was  taken  is  involved 
the  question  whether  a  liability  exists  to  pay  out  of  the 
assets  of  the  estate  for  work  in  cutting  said  monument. 
The  decision  of  this  court  in  that  cause  must  be  based 
upon  the  record  therein,  and,  whether  the  judgment  below 
be  affirmed  or  reversed,  the  enforcement  of  the  judgment 
of  this  court  can  not  be  affected  by  the  erection  of  the 
monument  upon  the  burial  lot  pending  the  appeal. 

If  we  refuse  to  grant  an  injunction  restraining  the  erec- 
tion of  the  monument,  the  defendant  will  not  thereby  be 
enabled  to  take  any  advantage  of  the  judgment  on  his 
claim,  which  will  interfere  with  the  rendition  on  said  ap- 
peal of  a  proper  judgment,  or  with  the  enforcement 
thereof. 

If  the  erection  of  the  monument  be  a  desecration  of  the 
burial  lot  and  a  great  injury  to  the  plaintiff,  which  ought 
to  be  prevented  by  the  strong  arm  of  a  court  of  equity,  as 
to. which  we  do  not  decide  or  examine,  the  relief  must 
be  sought  in  another  action  and  in  another  court. 

An  injunction  is  refused ;  and  the  restraining  order 
herein,  granted  by  one  of  the  judges  of  this  court  until 
the  hearing,  is  dissolved. 
FUed  Dec.  9, 1891. 
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i-^  Bailroad.— £tUtn^  of  SU)ek,--Emdeiice.--CaUU  IVoLckt  ntair  where  Stock  usu 

V>  Kilied. — Broof  <4  A4fM8sibU. — In  an  action  against  a  railroad  company 

F^  for  the  killing  of  cattle  which  it  was  alleged  entered  apon  the  railroad 

and  were  killed  at  a  point  where  it  was  not  securely  fenced,  and  the  de- 
fendant sought  to  show  that  the  animals  were  killed  at  a  highway  cross- 
ing, plaintiff  had  the  right  to  prove  that  there  were  cattle  tracks  along 
the  railroad  near  the  point  where  he  claimed  his  cattle  were  killed,  with- 
f«'^y\  out  proof  that  the  tracks  were  made  by  the  cattle  actually  killed. 

Jvi  f  Same. — Evidence. — Opinion  of  Witness. — Direction  in  which  Cattle  were  Utrown, 

'^■fk,^  — In  such  an  action,  it  was  not  error  to  permit  the  plaintiff  to  prove  by 

-^^~,V  a  witness  his  opinion  as  to  which  direction  the  animals  were  thrown  by 

^^^,  force  of  the  collision,  as  bearing  upon  the  direction  the  train  was  run- 

^  y  ^  ning  which  collided  with  them,  although  the  witness  did  not  see  the  an- 

^,A>  '  ,  imals  upon  the  track,  but  testified  to  indications  and  appearances  along 

the  track  shortly  after  the  injury,  an  opportunity  being  afforded  to 
*'.N :  cross-examine  the  witness,  and  obtain  the  basis  of  his  knowledge  upon 

the  question.    The  appearances  in  the  judgment  of  the  trial  court  could 
not  be  described  to  the  jury  with  sufficient  vividness  to  enable  them  to 
form  as  accurate  conclusions  thereon  as  the  witness  could,  and  under 
<  such  circumstances  opinions  are  admissible. 

Same.— ^cte  April  8ih  and  ISth,  188S,  Ckmstrued.-^Stock  Entering  upon  Track 
Unfenced  through  Unenclosed  Lands. — lAabUxty  for  KUling  </.— The  acts  of 
April  8th  and  13th,  1886  (Acts  1885,  Sess.  Laws,  pp.  148  and  224),  do  not 
absolve  railroad  corporations  from  liability  under  the  police  laws  for 
killing  stock  which  enter  upon  the  track  where  it  is  unfenced,  through 
unenclosed  lands.  These  acts  provide  for  farm  crossings,  and  for  fenc- 
ing railroads  for  the  benefit  of  the  adjoining  proprietor  whose  land  is 
enclosed,  and  the  liability  for  injury  to  stock  remains  the  same  as  it 
was  prior  to  the  passage  of  such  acts,  except  as  to  such  as  enter  upon 
the  track  at  farm  crossings. 
Witnesses. — Absence  of, —  When  not  Ground  for  Continuance, — The  law  pro- 
vides for  taking  the  depositions  of  witnesses  who  live  without  the  reach 
of  a  subpcena,  and  a  party  who  relies  upon  his  ability  to  obtain  the 
presence  of  witnesses  under  such  circumstances,  and  does  not  avail 
himself  of  the  provisions  for  procuring  their  testimony  according  to  the 
law,  is  not  entitled  to  a  continuance  as  a  matter  of  right  if  he  fails  to 
secure  the  attendance  of  such  witnesses.  The  court  may,  in  its  discre- 
tion in  such  a  case,  grant  a  continuance,  but  that  discretion  is  not  ordi- 
narily subject  to  review. 
Evidence. — Objection  that  it  is  ImmateriaL — No  QiteRtion  Presented  on  Appeal. 
—An  objection  to  the  introduction  of  evidence  that  it  is  immaterial,  la 
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too  general  and  indefinite  to  raise  any  question  for  review  on  appeal. 
One  objecting  to  the  introduction  of  evidence  must  state  specifically  the 
ground  of  objection  in  order  to  avail  himself  of  exceptions  to  an  adverse 
ruling  upon  appeal. 

From  the  Jennings  Circuit  Court. 
0.  F.  Lawrencty  W.  M.  Barmey,  L.  Maxwell  and  R, 
Ramsey^  for  appellant. 
A.  Q.  Smithy  for  appellee. 

Crump  ACKER,  J. — Wrape  sued  the  railroad  company  for 
damages,  for  killing  two  head  of  cattle  which  entered 
upon  the  railroad  and  were  killed  at  a  point  where  it  was 
not  securely  fenced. 

Plaintiff  had  judgment  below^  and  the  defendant  ap- 
peals, relying  for  a  reversal  upon  the  action  of  the  court 
in  refusing  a  new  trial.  Among  the  reasons  assigned  for 
a  new  trial  is  alleged  error  of  the  court  in  permitting  a 
a  witness  to  testify  on  behalf  of  appellee  that  the  company 
fenced  its  road  at  the  point  where  the  cattle  entered  upon 
it  after  the  injury  occurred. 

The  only  ground  of  objection  pointed  out  in  the  trial 
court  was  that  the  evidence  was  "  immaterial.''  If  the 
evidence  was  improper,  the  ground  of  objection  was  too 
general  and  indefinite  to  raise  any  question  for  re- 
view. One  objecting  to  the  introduction  of  evidence 
must  state  specifically  the  grounds  of  objection,  in  order 
to  avail  himself  of  exceptions  to  an  adverse  ruling,  upon 
appeal.  Ohio,  etc.,  R.  W.  Co,  v.  Walker,  113  Ind.  196; 
Chapman  v.  Moorey  107  Ind.  223;  Heap  v.  Parnsh,  104 
Ind.  36. 

Another  question  discussed  by  counsel  relates  to  the 
action  of  the  court  in  refusing  to  strike  out  the  testimony 
of  one  George  Stahls,  to  the  effect  that  he  saw  tracks  and 
other  evidences  of  the  presence  of  cattle  along  the  rail- 
road near  the  point  where  appellee  claimed  his  animals 
were  killed.     The  objection  made  to  this  evidence  was 
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that  it  did  not  appear  that  the  tracks  were  made  by  the 
aniinals  iu  question.  Appellant  sought  to  show  at  the 
trial,  that  the  animals  were  killed  at  a  highway  crossing 
and  to  disprove  this  appellee  had  the  right  to  introduce 
evidence  indicating  the  presence  of  cattle  at  another  point 
in  that  vicinity,  without  proof  that  the  indications  were 
made  by  the  cattle  actually  killed.  This  was  a  circum- 
stance proper  to  be  considered  by  the  jury  in  determining, 
where  the  collision  occurred.  Complaint  is  also  made  of 
the  action  of  the  court  in  permitting  this  witness  to  give 
his.  opinion  as  to  which  direction  the  animals  were  thrown 
by  force  of  the  collision,  as  bearing  upon  the  direction  the 
train  was  running  which  collided  with  them.  The  wit- 
ness did  not  see  the  animals  upon  the  track,  but  testified 
to  indications  and  appearances  along  the  track  shortly 
after  the  injury. 

There  was  an  opportunity  to  cross-examine  the  witness 
and  obtain  the  basis  of  his  knowledge  upon  the  question. 
In  the  judgment  of  the  trial  court,  the  appearances 
could  not  be  described  to  the  jury  with  sufficient  vivid- 
ness to  enable  them  to  form  as  accurate  conclusions  thereon 
as  the  witness  could,  and  under  such  circumstances  opin- 
ions are  admissible.  Louisville,  etCy  R,  W.  Co,  v.  Wood, 
113  Ind.  544 ;  Carthage  T.  P.  Co.  v.  Andrews,  102  Ind.  138. 

There  was  no  error  in  this  ruling. 

It  is  next  insisted  that  the  court  erred  in  refusing  ap- 
pellant a  continuance  of  the  cause.  The  affidavit  support- 
ing the  application  was  made  by  one  of  appellant's  attor- 
neys, and  shows  the  absence  of  several  witnesses  who 
possessed  information  of  an  important  and  material  char- 
acter respecting  the  matters  in  issue.  These  witnesses  were 
non-residents,  and  were  in  the  employment  of  appellant. 
The  affidavit  alleged  that  the  affiant  informed  the  general 
counsel  of  appellant  when  the  cause  would  come  on  for 
trial  and  instructed  him  to  cause  the  witnesses  to  attend. 
That  it  was  the  custom  of  appellant  to  require  its  employ- 
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ees  to  attend  court  as  witnesses  without  legal  process,  but 
in  this  instance  the  general  counsel,  although  hating  used 
due  diligence,  was  unable  to  secure  the  presence  of  the 
witnesses.  The  cause  had  been  pending  near  a  year.  The 
law  provides  for  taking  the  depositions  of  witnesses  who 
live  without  the  reach  of  a  subpoena  and  a  party  who  relies 
upon  his  ability  to  obtain  the  presence  of  witnesses  under 
such  circumstances  and  does  not  avail  himself  of  the  provi- 
sions for  procuring  their  testimony  according  to  the  law, 
is  not  entitled  to  a  continuance  as  a  matter  of  right,  if  he 
fails  to  secure  the  attendance  of  such  witnesses. 

Diligence  requires  that  he  shall  procure  his  evidence 
without  unnecessary  delay,  according  to  the  method  pre- 
scribed by  the  law,when  it  can  not  be  reached  by  the  ordi- 
nary process  of  the  court,  and  if  he  chooses  to  adopt  meth- 
ods of  his  own  and  fails,  the  fault  is  his  own,  and  he  must 
bear  the  consequences.  Under  such  circumstances,  it  may 
be  proper  to  say  that  the  court  in  its  discretion  may  grant 
a  continuance,  but  that  discretion  is  not  ordinarily  subject 
to  review. 

There  was  evidence  tendijig  to  show  that  the  railroad 
was  not  fenced  on  one  side  for  several  hundred  yards  ad- 
joining a  tract  of  unenclosed  land,  and  that  the  cattle  en- 
tered upon  it  from  such  tract.  Counsel  for  appellant 
requested  the  court  to  charge  the  jury  that  appellant  was 
not  required  to  fence  its  road  along  such  unenclosed  land, 
which  the  court  refused  to  do.  The  acts  of  April  8th  and 
13th,  1885,  do  not  absolve  railroad  corporations  from  lia- 
bility under  police  laws,  for  killing  stock  which  enter 
upon  the  track  where  it  is  unfenced,  through  unenclosed 
lands.  Those  acts  provide  for  farm  crossings  and  for 
fencing  railroads  for  the  benefit  of  the  adjoining  proprie- 
tor, whose  land  is  enclosed,  and  the  liability  for  injury  to 
stock  remains  the  same  as  it  was  prior  to  the  passage  of 
such  acts,  except  as  to  such  as  enter  upon  the  track  at 
farm  crossings.     Louisville,  etc,  R,  B.  Co.  v.  Hart,  2  Ind. 
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App.  130 ;  LouisvilUy  etc.y  JR.  W.  Co.  v  Hughes^  2  Ind.  App. 
68 ;  Wabash  R.  R.  Co.  v.  Williamson,  3  Ind.  190 ;  Jeffer- 
sonville,  etc.^  R.  R.  Co.  v.  Danlap,  112  Ind.  98. 

The  instruction  was  properly  refused. 

Complaint  is  made  of  other  instructions  given  and  re- 
fused, and  without  discussing  them  in  detail,  we  fully  ap- 
prove of  the  action  of  the  court  with  reference  to  each 
and  all  of  them. 

There  was  evidence  tending  to  support  the  verdict.    . 

The  judgment  is  affirmed. 

FUed  March  1, 1892. 


No.  266. 

Powell  v.  Bennett. 


Partnebship.— iieeoimlinp. — Equity. -r-ln  an  action  by  one  partner  af^inst 
another  to  compel  an  accounting  of  the  partnership  affairs,  which  had 
been  dissolved  by  mutual  assent,  issues  were  formed  which  were  tried 
by  the  court,  and  there  was  a  finding  and  decree  of  the  court  in  favor 
of  the  plaintiff.  The  complaint  did  not  show  a  final  settlement  of  the 
pnrtnership  accounts,  nor  that  there  had  been  an  account  stated,  nor 
did  it  state  a  cause  of  action  for  a  certain  amount  of  money  which  de- 
fendant had  promised  to  pay. 

Hddy  that  the  complaint  was  not  good  as  stating  an  action  at  law,  but 
because  it  showed  grounds  for  an  accounting,  and  that  a  court  of 
equity  having  obtained  jurisdiction  of  the  matter  would  decree  pay- 
ment of  the  amount  found  due  by  the  accounting. 

Same. — AppelUUe  Court. — Juritdietion. — Equity. — The  Appellate  CJourt  has 
no  jurisdiction  of  causes  which  were  pending  in  the  Supreme  Court  at 
the  time  the  Appellate  Court  was  organized,  except  in  cases  transferred 
to  it  by  order  of  the  Supreme  Court,  and  the  case  at  bar  being  a  suit 
ita  equity  could  not  have  been  included  in  such  order. 

From  the  Boone  Circuit  Court. 

T.  J.  Gason  and  T.  W.  Lockhart,  for  appellant. 

C.  W.  Zion,  for  appellee. 
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Black,  J. — At  the  time  of  the  organization  of  this  court, 
this  cause  was  pending  in  the  Supreme  Court,  from  which 
it  was  transferred  by  the  clerk  under  the  general  order 
made  in  Ex  Parte  Sweeney,  126  Ind.  583. 

The  appellee's  complaint  alleged,  in  substance,  that  on 
the  28th  of  January,  1888,  he  entered  into  partnership 
with  the  appellant,  for  the  purpose  of  carrying  on  a  whole- 
sale and  re^il  liquor  and  tobacco  business  in  the  city  of 
Lebanon,  Indiana ;  that  each  partner  contributed  equally 
to  the  capital,  and  by  the  terms  of  the  copartnership  the 
parties  were  to  share  profits  and  bear  losses  and  expenses 
equally ;  that  they  continued  such  partnership  business 
until  the  first  of  December,  1888,  when  said  partnership 
was  dissolved  by  their  mutual  consent ;  that  by  the  terms 
of  the  dissolution  the  appellant  agreed  to  take  the  stock 
on  hand  at  its  appraised  value,  three  hundred  and  fifteen 
dollars,  and  to  collect  the  debts  due  said  firm,  and  to  pay 
all  debts  *^  due  by  said  firm,"  and,  on  final  settlement,  to 
pay  the  appellee  his  full  share  of  said  firm's  assets ;  that 
the  appellant  managed  the  financial  affairs  of  said  firm, 
bought  the  goods  and  merchandise,  kept  the  books,  and 
<3ollected  and  paid  out  the  cash,  and  had  general  super- 
vision over  the  same ;  that  at  and  after  the  time  of  said 
dissolution,  pursuant  to  the  contract  of  dissolution,  the 
appellant  proceeded  to  take,  "  and  now  holds,''  full  pos- 
session of  all  the  assets  of  said  firm,  and  collected  the 
debts  due  to  said  firm ;  but  that  he  had  wholly  failed,  re- 
fused and  neglected  to  pay  or  distribute  any  part  of  the 
amount  due  to  the  appellee ;  that  the  profits  of  said  busi- 
ness, during  the  term  of  said  partnership,  amounted  to 
more  than  two  thousand  dollars,over  and  above  all  debts, 
expenses  and  liabilities ;  *^  that  there  are  debts  due  to  said 
firm  upon  the  books  thereof,''  or  were  at  the  time  of  said 
dissolution,  to  the  amount  of  five  hundred  dollars,  all  of 
which  went  into  the  hands  of  the  appellant ;  that  all  debts 
Vol.  4.-8 
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and  liabilities  of  said  firm  had  been  paid ;  that  there  re- 
mained in  the  hands  of  the  appellant  assets  of  said  firm 
of  the  value  of  two  thousand  dollars ;  that  the  appellee 
had  frequently  requested  and  demanded  of  the  appellant 
an  accounting  and  statement  of  the  assets  of  said  firm, 
and  that  he  be  paid  the  amount  found  due  him ;  but  that 
the  appellant  had  wholly  failed,  refused  and  neglected  to 
make  such  accounting,  or  to  pay  over  to  the  appellee  any 
portion  of  said  assets.  "Wherefore,  plaintiff  prays  that 
defendant  be  compelled  to  render  an  account  to  him  in 
said  matter,  and  ordered  to  pay  over  to  said  plaintiff  any 
balance  found  in  his  hands  due  to  said  plaintiff,  and  all 
other  proper  relief." 

Issues  were  formed,  which  were  tried  by  the  court  with- 
out a  jury.  The  court  found  for  the  appellee,  that  there 
was  dufe  him  from  the  appellant  on  an  accounting  be- 
tween the  parties,  including  accounts  collected  up  to  the 
day  of  the  trial,  the  sum  of  three  hundred  and  fifty  dol- 
lars; for  which  amount  the  court  rendered  judgment 
against  the  appellant. 

The  complaint  does  not  show  a  final  settlement  of  the 
partnership  accounts,  that  there  had  been  an  account 
stated  and  a  balance  of  a  certain  amount  agreed  upon ; 
nor  does  it  state  a  cause  of  action  for  a  certain  amount 
which  appellant  had  expressly  promised  to  pay. 

The  question  as  to  the  sufliciency  of  the  complaint 
after  verdict,  and  the  question  whether  the  court  erred  in 
overruling  the  appellant's  motion  for  a  new  trial,  are  in- 
volved in  the  appeal. 

If  the  complaint  was  good,  it  was  not  because  it  stated 
a  cause  of  action  at  law,  but  because  it  showed  ground 
for  a  suit  for  an  accounting,  wherein  a  court  of  equity, 
having  obtained  jurisdiction  of  the  matter,  would  decree 
payment  of  the  amount  found  due  by  the  accounting. 
The  remedy  of  accounting  was  granted  by  the  court. 

The  statute  creating  this  court  and  defining  its  juris- 
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diction  and  procedure,  Acts  of  1891,  p.  39,  sec.  1,  provides 
that  it  sTiall  have  "  exclusive  jurisdiction  of  all  appeals 
from  the  circuit,  superior  and  criminal  courts  in  *  *  * 
all  cases  for  the  recovery  of  money  only  where  the 
amount  in  controversy  does  not  exceed  one  thousand  dol- 
lars," etc. 

The  final  object  of  an  action  in  which  an  accounting  is 
a  part  of  the  relief,  is  the  recovery  of  money.  Equity 
takes  jurisdiction  because  of  the  inadequacy  of  the  rem- 
edy at  law. 

We  can  not  take  jurisdiction  of  any  appeal  which  was 
pending  in  the  Supreme  Court  at  the  time  of  the  organi- 
zatiou  of  this  court,  except  in  causes  transferred,  to  us  by 
order  of  that  court. 

In  Ex  parte  Sweeney y  supra,  it  was  held  that  suits  in 
equity  are  not  within  the  jurisdiction  of  this  court.  It 
would  seem  that  it  was  not  intended  by  the  general  order 
made  in  that  case  to  direct  the  clerk  to  transfer  this  case. 
Therefore,  the  clerk  will  return  the  case  to  the  docket  of 
the  Supreme  Court. 

Filed  Jan.  20,1892. 


No.  554. 

MooBE,  Executor,  v.  Baker. 

WzLL-^EUetUm  Under, — Estoppel. — A  assigned  a  certain  amonnt  of  bank 
stock  to  B,  his  wife,  and  convened  to  her,  in  fee  simple^  a  certain 
amoant  of  land.  Afterwards  he  made  a  will  devising  said  bank  stock 
and  land  to  B  for  her  use  during  her  life  and  at  her  death  said  prop- 
erty was  TCBted  absolutely  in  C.  Upon  the  death  of  A,  B  elected  to 
take  under  the  will.  After  so  electing,  B  sold  said  bank  stock.  B 
died  and  G  filed  a  claim  against  B's  estate  for  the  amount  of  the  stock 
so  conTejed. 

HUd,  that  when  B  elected  to  take  under  the  will,  she  was  thereby  estopped 
to  deny  A's  right  to  dispose  of  said  bank  stocki  though  the  title  was  in 
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her,  and  that  in  electing  to  take  under  the  will  she  gave  effect  to  all  its 
provisions  and  undertook  to  perform  all  the  burdens  attached  to  her 
benefit. 

Hddf  also,  that  G  had  a  right  to  treat  the  title  to  the  stock  as  yested  by 
the  sale  and  sue  for  its  conversion. 

Sauk,^ Doctrine  of  Eleelion,—  What  it  Implies, — The  doctrine  of  election  is 
of  equitable  origin,  and  there  can  be  no  election  unless  the  testator 
confers  some  benefit,  and,  by  the  terms  of  the  will,  assumes  to  dispose  of 
some  right  of  the  party  electing. 

Verdict. — Chwrt  Directing  upon  Endence, —  When  Proper, — Where  the  evi- 
dence clearly  establishes  the  right  of  the  plaintiff  to  recover,  without 
contradiction,  and  no  defense  is  proven  against  such  right,  it  is  proper 
for  the  court  to  direct  a  verdict  for  the  plaintiff,  but  not  otherwise. 

From  the  Hamilton  Circuit  Court. 
T.  J.  Kane,  T.  P.  Davis  and  M.  Oarrigus,  for  appellant. 
J,  C.  Blacklidge,  W.  E.  Blacklidge,  B,  C.  Moony  R.  JR. 
Stephenson  and  W.  R.  Fertig,  for  appellee. 

Crumpackbr,  J. — On  the  26th  day  of  November,  1878, 
James  A.  Crowley,  assigned  and  transferred  to  Susan 
Crowley,  his  wife,  twenty  shares  of  stock  of  the  face  value 
of  one  hundred  dollars  each,  in  the  Howard  National 
Bank  of  Kokomo.  The  certificate  was  taken  up  by  the 
bank  and  another  issued  to  Susan  Crowley,  and  thus  the 
transfer  was  effected  on  the  bank  records.  On  the  same 
day  said  James  gave  his  wife  a  warranty  deed  for  lot 
sixty-nine  in  the  original  plat  of  the  town  of  Kokomo. 
On  the  28th  day  of  that  month,  said  James  made  his  will, 
by  the  terms  of  which  he  devised  and  bequeathed  consid- 
erable property  to  his  said  wife,  among  which  was  the  lot  he 
had  so  conveyed  to  her,  and  '*the  two  thousand  dollars  ($2,- 
000)  of  stock  in  the  Howard  National  Bank  of  the  city  of 
Kokomo,"  to  be  transferred  to  her,  she  to  have  the  proceeds 
and  dividends  of  such  stock  during  her  life,  and  at  her 
death,  it  was  bequeathed  absolutely  to  Lotta  Mitchell,  now 
Lotta  Baker,  the  appellee.  Said  testator  died  on  the  11th 
day  of  January,  1879,  and  his  will  was  duly  admitted  to 
probate.     The  widow  elected  to  take  under  the  provisions 
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of  the  will,  and  the  estate  was  administered  accordingly. 
Oa  the  Slat  day  of  December,  1884,  she  sold  and  trans- 
ferred, absolately,  said  bank  stock  to  one  Nathan  Pickett 
for  |2,200.  She  died  testate  in  the  latter  part  of  the  year 
1888  in  Howard  county,  and  John  E.  Moore,  the  appel- 
lant, was  appointed  executor  of  her  will.  The  appellee 
filed  a  claim  against  the  executor  for  the  conversion  of 
the  stock  by  the  testatrix.  The  cause  was  taken  to  the 
Hamilton  Circuit  Court  on  change  of  venue,  where  it 
was  tried  by  a  jury  and  resulted  in  a  verdict  in  favor  of 
appellee  for  $2,708.33,  upon  which  judgment  was  ren- 
dered. From  such  judgment  the  executor  appeals.  It 
was  shown  conclusively  that  the  testatrix  elected  to  take 
under  the  will  of  James  A.  Crowley,  and  that  the  bank 
stock  mentioned  in  the  will  was  the  same  stock  trans- 
ferred by  said  James  to  the  testatrix  on  the  26th  day  of 
November,  1878 ;  also,  that  the  testatrix  sold  the  stock 
and  converted  the  proceeds  to  her  own  use.  Upon  these 
facts  the  court  directed  the  jury  to  return  a  verdict  in  fa- 
vor of  the  appellee,  to  which  appellant  excepted. 

Where  the  evidence  clearly  establishes  the  right  of  the 
plaintiff  to  recover  without  contradiction,  and  no  defense 
18  proven  against  such  right,  it  is  proper  for  the  court  to 
direct  a  verdict  for  the  plaintiff,  but  not  otherwise.  Haz- 
zard  V.  Citizen's  State  Bank,  72  Ind.  130 ;  Beckner  v.  River- 
side^elc.j  Cb.,65Ind.  468.  It  is  very  earnestly  insisted  on 
behalf  of  appellant  that  the  transfer  of  the  stock  to  the  testa- 
trix on  the^  26th  day  of  November,  1878,  was  a  valid  gift, 
and  conferred  upon  her  an  absolute  and  indefeasible  title 
thereto  and-  that  James  A.  Crowley  had  no  right  to  after- 
wards dispose  of  it  by  will.  This  may  be  conceded,  but 
when  the  testatrix  elected  to  avail  herself  of  the  benefits 
of  her  husband's  will,  she  was  thereby  estopped  to  deny 
his  right  to  dispose  of  the  bank  stock,  though  the  titl<^ 
was  iu  her.  The  doctrine  of  election  is  of  equitable  or- 
igin, and  is  universally  recognized  in  this  country  and 
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England.  There  can  be  no  election  unless  the  testator 
confers  some  benefit  upon  the  devisee,  and  by  the  terms 
of  the  will  assumes  to  dispose  of  some  right  of  the  latter. 
Election  consists  in  the  exercise  of  the  choice  thus  offered 
the  devisee  of  accepting  the  devise  and  surrendering  that 
right  of  his  which  the  will  undertakes  to  dispose  of,  or 
retaining  such  right  and  rejecting  the  devise.  He  can 
not  have  both.  If  he  elects  to  take  under  the  will,  he  is 
bound  to  give  eftect  to  all  of  its  provisions  and  perform 
the  burdens  attached  to  his  benefit.  If  one  conveys  land 
to  A  as  a  gift,  and,  by  the  same  instrument  or  as  part  of 
the  same  transaction,  gives  A's  horse  and  carriage  to  B,  A 
is  required  to  elect  whether  he  will  accept  the  land  and 
give  up  his  horse  and  carriage,  or  retain  them  and  reject 
the  land.  If  he  accepts  the  benefit  he  is  estopped  to  deny 
the  donor's  right  to  dispose  of  his  horse  and  carriage ;  and, 
by  such  acceptance,  the  title  to  the  chattels  at  once  vests  in 
B.  Thomas  v.  Thomas^  108  Ind.  576 ;  Ridgeway  v.  Manifold^ 
89  Ind.  58 ;  Sheddon  v.  Qoodrich^  8  Ves.  481 ;  Arnold  v. 
Gilbert,  3  Sand  Ch.  531 ;  Havens  v.  Sackett,  15  N.  T,  865 ; 
Painter  v.  Painter,  18  O.  247;  2  Redfield  Wills,  p.  859; 
Pomeroy  Eq.  Jur.,  sec.  461  dseq.  Applying  this  doc- 
trine to  the  case  in  hand,  when  the  testatrix  accepted  the 
benefits  of  her  husband's  will,  she  was  bound  to  give  eflTect 
to  its  adverse  provisions,  and  was  estopped  to  deny  his 
right  to  dispose  of  the  bank  stock. 

A  number  of  questions  arising  upon  the  admission  and 
rejection  of  evidence  are  discussed  by  counsel  for  appel- 
lant, but  in  view  of  the  fact  that  appellee  was  entitled  to 
recover  upon  the  theory  we  have  indicated,  such  ques- 
tions are  immaterial.  No  ruling  the  court  could  have 
made  respecting  them  would  have  affected  the  result  of 
the  suit. 

It  is  also  argued  that  if  the  testatrix  had  no  right  to 
sell  the  stock,  the  purchaser  obtained  no  title  thereto,  and 
appellee's  remedy  was  against  him  for  the  stock.     If  the 
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transfer  conferred  no  greater  right  upon  the  purchaser 
than  the  testatrix  had,  the  appellee  was  not  bound  to  fol- 
low the  stock.  She  had  the  right  to  sue  for  its  con- 
version, as  she  has  done,  and  treat  the  title  as  vested  by 
the  sale. 

There  is  no  error  in  the  record.    Judgment  affirmed. 

FUed  March  4, 1892. 


No.  409. 

The  Louisville,  New  Albany  and  Chicago  Railway 
Company  v.  Nicholai. 

CoHMOH  Cabrier.*-Lom  cf  Baggage, — Limiiation  of  LvahiiUy  axto  AmourU  of 
Lm.—Effe(icf  on  Right  of  Recovery. — The  defendant  railroad  company ,  in 
coDsideration  of  a  sum  paid  to  it  by  the  pltintiff,  undertook  to  safely 
carry  the  plaintiff  and  her  baggage  from  Portland,  Oregon,  to  Indian- 
apolis, Indiana,  by  way  of  its  own  road  and  connecting  lines.  The 
ticket  contained  the  following  words :  "  None  of  the  companies  repre- 
sented in  this  ticket  will  assume  any  liability  on  baggage  except  for 
wearing  apparel,  and  then  only  for  a  sum  not  exceeding  $100."  Fol- 
lowing this  was  the  signature  of  the  general  passenger  agent,  and  im- 
mediately after  that  the  following :  "  I  agree  to  the  above  contract 
Mrs.  Osceola  Nicholai."  When  the  trunk  reached  its  destination  it 
was  discovered  that  a  sealskin  sacque,  jewelry,  etc.,  of  the  value  of 
three  hundred  dollars  had  been  abstracted  en  route. 

Eeldj  that  where  the  exemption  provided  for  by  contract  is  not  for  loss  or 
damage  from  a  particular  cause,  but  as  to  amount  only  (as  in  the  case  at 
bar),  and  the  carrier  will  not  account,  nor  attempt  to  account  for  a  re. 
fosal  to  deliver  the  property  which  it  undertook  to  safely  carry,  the 
presnmption  is  that  there  has  been  negligence  on  the  part  of  the  car- 
rier, and  the  plaintiff  may  recover  the  full  amount  of  the  loss  she  has 
sustained. 

iBBTBucnons  TO  JuRT. — Erroneous  TnstruetioTa. — When  Judgment  not  JZc- 
verted  on  Account  of — An  instruction  to  the  jury  in  such  a  case  that  gave 
them  to  understand  that  it  was  of  little  importance  whether  the  plaint- 
iff omitted  to  read  the  contract  to  which  she  had  signed  her  name,  pro- 
vided the  railroad  company  had  not  called  her  attention  specially  to 
its  terms,  was  erroneous,  as  it  was  her  duty  to  re^d  the  contract,  if  she 
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had  the  opportunity  of  doing  so,  and  no  fraud,  imposition  or  deception 
was  practiced  to  prevent  her  from  doing  so ;  bnt  as  the  verdict  of  the 
jury  was  right  upon  the  evidence,  the  judgment  should  not  be  reversed 
for  the  giving  of  an  erroneous  instruction. 

From  the  Marion  Circuit  Court. 

E.  G.  Field  and  A.  Q,  JoneSy  for  appellant. 

W.  J.  Beckett  and  W.  8.  Doauj  for  appellee. 

New,  J. — This  is  an  action  by  the  appellee  against  the 
appellant  as  a  common  carrier,  to  recover  the  value  of  cer- 
tain baggage  alleged  to  have  been  lost  in  its  transmission 
from  the  city  of  Portland,  Oregon,  to  the  city  of  Indianapo- 
lis. 

The  material  averments  of  the  complaint  are :  That  on 
the  19th  of  October,  1889,  the  appellant,  in  considera- 
tion of  $49  to  it  paid,  undertook  to  safely  carry  the  appellee 
and  her  baggage  from  Portland,  Oregon,  to  Indianapolis,  In- 
diana, by  way  of  the  Northern  Pacific  Railroad,  the  Wis- 
consin Central  Railroad,  and  the  appellant's  own  railroad ; 
that  said  baggage  consisted  of  one  trunk  containing  the  ap- 
pellee's wearing  apparel,  and  other  articles  of  personal  use 
and  comfort;  that  the  appellee  delivered  said  baggage  to 
the  appellant  at  Portland,  Oregon,  and  received  a  check 
therefor — No.  34,850 — for  the  carriage  of  the  same  to  In- 
dianapolis over  said  route ;  that  the  appellee,  on  arriving  at 
Indianapolis,  presented  said  check  to  the  appellant's  proper 
agent,  and  received  said  trunk,  but,  on  opening  it,  discovered 
that  there  had  been  abstracted  therefrom,  en  route^  a  seal- 
skin cloak,  set  of  diamond  ear-rings,  diamond  scarf  pin,  gold 
watch  chain,  three  gold  rings,  set  of  turquoise  ear-rings,  gold 
breastpin,  scarfpin,  two  pairs  of  cuff-buttons,  gold  thimble 
in  ivory  case,  silver  sugar  bowl,  silver  cream  pitcher,  silver 
spoon-holder,  all  of  the  value  of  $330 ;  that  the  appellee 
notified  the  appellant  of  the  loss  of  said  articles,  and  de- 
manded that  the  same  be  delivered  to  her  or  that  she  be  paid 
the  value  thereof,  all  of  which  the  appellant  refused  to  do. 
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Wherefore,  said  baggage  has  been  wholly  lost  to  the  appellee 
to  her  damage  $500. 

A  demurrer  to  the  complaint  for  want  of  facts  was  over- 
ruled, and  exceptions  taken.  An  answer  of  general  denial 
was  filed  to  the  complaint,  the  cause  submitted  to  a  jury  for 
trial,  and  verdict  returned  in  favor  of  the  appellee  for 
$364.76. 

A  motion  for  a  new  trial  by  the  appellant  was  overruled^ 
and  judgment  rendered  upon   the  verdict  for  the  appellee. 

The  appellant  has  assigned  as  error  the  overruling  of  the 
demurrer  to  the  complaint,  and  the  overruling  of  a  motion 
for  a  new  trial. 

The  sufficiency  of  the  complaint  is  not  discussed  by  coun- 
sel, and  we,  therefore,  treat  that  portion  of  the  error  assigned 
as  waived. 

Upon  the  trial,  the  appellee  submitted  proof  in  support  of 
the  allegations  of  her  complaint  and  rested.  The  appellant 
then  introduced  as  its  only  evidence  the  passenger  ticket  by 
it  sold  to  the  appellee  in  consideration  of  the  $49  paid  by 
the  latter,  as  alleged  in  the  complaint. 

Said  ticket,  among  other  things,  contained  the  following 
words : 

*'  None  of  the  companies  represented  in  this  ticket  will 
assume  any  liability  on  baggage,  except  for  wearing  apparel, 
and  then  only  for  a  sum  not  exceeding  $100.00.^'  Follow- 
ing this  is  the  signature  of  "  Charles  S.  Fee,  Gen^l  Pass.  & 
Ticket  A.,*'  and  immediately  after  that  the  following  : 

'^  I  agree  to  the  above  contract. 

"  Mrs.  Osceola  Nicholai. 

*'  Witness  :    A.  D.  Chablton." 

The  effect  of  this  agreement,  upon  the  amount  of  loss  sus- 
tained by  the  appellee,  is  the  question  presented  for  our  de- 
cision. 

A  passenger  ticket  may  be  in  such  form  as  to  give  to  it 
the  nature  of  a  receipt  rather  than  contract.  Its  office  be- 
ing in  such  case  mainly  that  of  a  token  or  voucher,  to  en- 
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able  persons  having  charge  of  carriages,  or  vessels  of  com- 
mon carriers,  to  recognize  the  persons  who  are  entitled  to  be 
carried  as  passengers'.  Thompson  Carrier  of  Passengers,  65, 
423 ;  2  Redfield  Law  of  Railways  (6th  ed.),  303;  Hutchin- 
son Carriers  (2d  ed.),  section  580 ;  Qumby  v.  VanderbUi^  17 
N.  Y.  306 ;  BaUimore^  eto.,  R.  B.  Co.  v.  Campbell,  36  Ohio 
St.  647. 

When  a  passenger  has  bought  and  been  given  a  ticket  un- 
limited upon  its  face,  evidence  of  rules  or  regulations  of  the 
carrier,  tending  to  defeat  the  apparent  right  conferred  by  the 
ticket,  is  not  admissible  if  the  passenger  was  not  informed 
of  them.  And  it  has  often  been  held  that  a  passenger  is  not 
bound  by  limitations  or  conditions  printed  on  the  back  of 
his  ticket,  which  he  did  not  see  nor  know  of.  And  so,  also, 
if  any  attempt  at  imposition  or  deception  appears,  or  any 
device  be  resorted  to,  calculated  to  mislead  the  passenger  or 
shipper,  or  keep  from  his  notice  any  matter  of  the  printed  or 
written  endorsements  on  the  receipt  or  ticket  which  are  in- 
tended to  affect  the  liability  of  the  carrier,  they  will  not 
avail  the  latter  if  they  have  been  overlooked  by  the  former. 
Hutchinson  Carriers  (2d  ed.),  sections  245,  680;  Pennsyl- 
vania R.  R,  Co.  V.  Spicker,  105  Pa.  St.  142 ;  Maroney  v.  Old 
Colony y  etc.,  R.  W.  Co.,  106  Mass.  153;  Brovm  v.  Eastern  R. 
R.  Co.,  11  Cush.  97 ;  Malone  v.  Boston,  etc.,  R.  R.  Cor,,  12 
Gray,  388  ;  Henderson  Steam  Packet  Co.  v.  Stevenson  L.  R., 
2  Sc.  &  D.  App.  470;  Grand  Trunk  R.  W.  Co.  v.  SUvens, 
95  U.  S.656;  Rosenfeld  v.  Peoria,  etc.,  R.  W.  Co.,  103  Ind. 
121. 

On  the  other  hand,  when  a  passenger  ticket  is  free  from 
any  thing  calculated  to  mislead  or  deceive  the  person  buy- 
ing it,  and  professes  to  and  does  set  out  a  special  contract 
between  the  carrier  and  passenger,  so  legibly  and  plainly 
that  it  will  be  carelessness  on  the  part  of  the  latter  to  over- 
look it,  there  can  be  no  good  reason  why  such  a  *'  contract 
ticket'^  should  not  be  held  conclusive  upon  the  passenger  as 
bills  of  lading  or  the  receipts  of  the  common  carrier  are 
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upon  the  shipper  or  bailor  of  goods.  In  such  a  case^  the  pas- 
senger could  not  be  heard  to  say  that  he  did  not  read  the 
special  contract  contained  in  his  ticket.  He  would  be  ex- 
pected to  read  it^  and  if  he  had  the  opportunity  to  read  it^  and 
failed  to  do  so,  he  would  be  bound  by  its  stipulations  never- 
theless. Pennington  v.  Philaddphiay  etc.,  R.  B.  Co.,  62  Md. 
95 ;  mU  V.  Syracuse,  .etc.,  R.  R.  Co.,  63  N.  Y.  101 ;  lAUis  v. 
St,  Louis,  etc.,  R.  W.  Co.,  64  Mo.  464 ;  Downs  v.  New  York, 
etc.,  R.  R.  Co.,  36  CJonn.  287 ;  Sherman  v.  Chicago,  etc.,  R. 
R.  Co.,  40  Iowa,  45;  Fonseea  v.  Cunard  Steamship  Co.,  153 
Mass.  653  ;  Black  v.  Wahash,  etc.,  R.  W.  Co.,  Ill  111.  351 ; 
Jones  V.  Cineinnati,  etc.,  R.  R.  Co.,  89  Ala.  376 ;  Germania, 
etc.,  Ins.  Co.  v.  Memphis,  etc.,  R.  R.  Co.,  72  N.  Y.  90 ;  Kirk- 
land  V.  Dinsmore,  62  N.  Y.  171 ;  Western  R.  W.  Co.  v.  Har- 
well,  91  Ala.  340;  Fadden  v.  Missouri,  etc.,  R.  W.  Co.,  92 
Mo.  343 ;  St.  Louis,  etc.,  R.  W.  Co.  v.  Weakly,  50  Ark.  397 ; 
Hutchinson  Carriers  (2d  ed.),  sections  240,  245,  581. 

The  contract  between  the  carrier  and  the  passenger  need 
not  be  written.  A  verbal  contract  is  as  obligatory  as  a  writ- 
ten one,  when  established.  The  only  difference  is  in  the 
manner  and  in  the  certainty  of  the  proof.  The  fundamental 
idea  of  a  contract  involves  the  meeting  of  the  minds  of  the 
parties,  and  requires  a  mutuality  of  assent,  but  the  proof  of 
the  agreement,  if  otherwise  satisfactory,  need  not  be  written. 
"Where,  however,  the  contract  is  not  in  writing,  the  proof 
must  be  clear  of  assent  to  the  terms  proposed  by  the  carrier ; 
tor  the  law  having  imposed  an  important  duty  upon  the 
carrier,  upon  grounds  of  public  policy,  will  not  permit  it  to 
divest  itself  of  its  responsibilities,  and  throw  the  loss  upon 
the  employer,  where  the  proof  that  the  latter  has  so  agreed 
is  doubtful.  Illinois,  etc.,  R.  R.  Co.  v.  Morrison,  19  111.  136 ; 
Gould  V.  Hill,  2  Hill,  623 ;  Roberts  v.  Riley,  15  La.  An.  103 ; 
Hutchinson  Carriers  (2d  ed.),  section  242. 

The  terms  and  conditions  of  the  ticket  in  the  case  at  bar, 
so  far  as  we  can  judge  from  the  record,  were  all  plainly  set 
out  on  the  face  of  the  ticket,  and  contained  over  three  hun- 
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dred  wocds^  and  as  we  have  already  shown,  the  signature  of 
the  appellee  is  attached  to  the  contract.  We  speak  of  this, 
because  it  is  the  fact.  We  do  not  say  that  her  signature  was 
necessary.  See  Fonseca  v.  Cunard  Steamship  Co.,  supra ; 
Qaimby  y.JBostoriy  etc,  R,  R.  Co.,  150  Mass.  365,  and  cases 
there  cited ;  Hutchinson  Carriers  (2d  ed.),  240  (243). 

The  liability  of  the  common  carrier  is  by  law  an  unusual 
and  extraordinary  one.  The  common  carrier  is,  by  law, 
regarded  as  a  practical  insurer  of  the  goods  against  all 
losses  of  whatever  kind,  with  the  exception  of  those  arising 
from  what  is  known  as  the  act  of  God,  and  those  caused  by 
the  public  enemy,  to  which  in  modern  times  have  been 
added  those  arising  from  the  act  of  the  public  authority, 
those  arising  from  the  act  of  the  shipper,  and  those  arising 
from  the  inherent  nature  of  the  goods.  And  it  is  now  well 
settled  that  in  the  carriage  of  a  passenger's  baggage  the  car- 
rier incurs  the  full  responsibility  of  the  common  carrier  of 
goods. 

The  rigorous  accountability  to  which  common  carriers  of 
goods  and  baggage  have  been  held  as  against  all  losses,  save 
of  the  kind  we  have  named,  has  been  relaxed  so  far  as  to 
allow  that  liability  to  be  qualified  to  some  extent  by  contract 
between  the  carrier  and  the  employer. 

Whether  the  carrier  could,  by  contract,  exempt  itself  from 
liability  for  losses  arising  from  its  own  negligence,  was  for 
some  time  a  question  not  well  settled.  The  great  weight  of , 
authority  in  this  country  now  is  in  favor  of  excluding  neg- 
ligence as  an  element  of  contract  between  the  carrier  and 
the  employer,  and  of  holding  the  former  to  a  rigid  responsi- 
bility tor  any  degree  of  negligence,  without  the  power  by 
contract  to  divest  itself  of  it.  Railroad  Company  v.  Lock-, 
woody  17  Wallace,  357  ;  Bartlett  v.  Pittsburgh,  etc.,  R.  W.  Co., 
94  Ind.  281 ;  Adams  Express  Co.  v.  Harris,  120  Ind.  73  ; 
Louisville,  etc.,  E.  W.  Co.  v.  Faylor,  126  Ind.  126;  School 
District,  etc.,  v.  Boston,  etc.,  R.  R.  Co.,  102  Mass.  552;  Chi- 
cago j  etc.,  R.  W.  Co.   V.    Chapman,  133   III.   96;  American 
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Express  Co.  v.  Second  Nat'l  Bank,  69  Pa.  St.  394  ;  Willis  v. 
Grand  Trunk,  etc.,  B.  W.  Co.,  62  Me.  488;  Jacobos  v.  St. 
Pavly  etc.,  R.  W.  Co.,  20  Minn.  125 ;  Rose  v.  Des  Moines, 
etc.,  R.  R.  Co.,  39  Iowa,  246 ;  Southern,  etc.,  R.  W.  Co.  v. 
Maddox  &  Co.,  75  Tex.  300 ;  Kansas,  etc.,  R.  W.  Co.  v.  Rey- 
nolds, 17  Kan.  251 ;  Union  Express  Co.  v.  Gfraham,  26  Ohio 
St.  595;  Berry  v.  Cooper,  28  Ga.  543;  2  Am.  and  Eng. 
Encyc.  of  Law,  822. 

The  rule  which  we  have  thus  referred  to  applies  also  to 
contracts  limiting  the  liability  of  the  carrier  to  a  certain  sum 
in  case  of  loss,  unless  that  sum  is  agreed  upon  as  the  value 
of  the  goods  or  baggage,  and  the  charges  or  rates  of  freight 
are  ascertained  and  fixed  upon  the  basis  of  such  agreed  valua- 
tion. In  such  a  case  the  weight  of  authority  seems  to  be 
that  the  shipper  would  be  estopped  from  afterwards  alleging 
that  the  value  was  more  (even  if  there  should  be  loss  by  the 
negligence  of  the  carrier),  for  there  would  be  no  justice  in 
allowing  the  shipper  to  be  paid  a  larger  value  than  that  de- 
liberately agreed  upon  for  an  article  which  he  had  induced 
the  qarrier  to  take  at  a  rate  lower  than  would  otherwise  have 
been  charged.  Hart  v.  Pennsylvania  R.  R.  Co.,  112  U.  S. 
331 ;  Phcenix  Insurance  Co.  v.  Erie,  etc.,  Transportation  Co., 
117  U.  S.  322;  Adams  Express  Co.  v.  Harris,  supra;  Chi- 
cago, etc.,  R.  R.  Co.  V.  Abels,  60.  Miss.  1017 ;  Alabama,  etc., 
R.  R.  Co.  V.  Little,  71  Ala.  611 ;  Moulton  v.  St.  Paul,  etc  ,  R. 
W.  Co.,  31  Minn.  85 ;  Kansas  City,  etc.,  R.  R.  Co.  v.  Simpson, 
30  Kan.  645;  United  States  Express  Go.  v.  Backman,  28 
Ohio  St.  144;  Louisville,  etc.,  R.  W.  Co.  v.  Wynn,  88  Tenn. 
320 ;  Oorgan  v.  Adams  Express  Co.,  114  Pa.  St.  523 ;  Am^eri- 
can  Express  Co.  v.  Sands,  55  Pa.  St.  140 ;  Hutchinson  Car- 
riers, section  250. 

In  New  York  the  rule  is  different  from  that  which  pre- 
vails in  most  of  the  States.  In  that  State,  while  the  de- 
cisions have  shown  some  individual  differences  among  the 
judges,  the  law  is  clearly  settled  that  a  carrier  may, by  means 
of  a  plain  and  unmistakable  special  contract,  exempt  itself 
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from  liability  for  losses  arising  from  any  degree  of  negligence 
on  its  part  in  any  case.  The  question  seems  to  be,  as  yet,  An 
open  one  in  California,  Delaware,  Florida,  Nevada,  Oregon 
and  Rhode  Island. 

The  contract  in  the  case  at  bar  does  not  declare  the  value 
of  the  baggage  to  be  $100.  It  does  not  amount  to  a  clear 
and  unequivocal  agreement  that  $100  shall  be  treated  as 
the  value  of  the  baggage.  Nor  is  it  in  any  way  shown  that 
there  was  any  special  consideration  in  the  way  of  reduced 
rates  or  charges,  inducing  the  appellee  to  make  the  contract. 
If,  upon  these  points,  there  be  any  doubt,  the  appellee  would 
be  given  the  benefit  of  the  doubt.  The  contract  should  be 
construed  most  strongly  against  the  carrier.  Limitations 
and  restrictions  upon  the  liability  of  common  carriers  are 
taken  most  strongly  against  them. 

The  delivery  of  the  trunk  to  the  appellant  with  the  lost 
articles  in  it,  all  in  good  condition  for  transportation,  and 
their  value,  are  undisputed.  For  the  failure  to  deliver,  upon 
the  demand  of  the  appellee,  the  lost  articles,  at  the  point  of 
destination,  no  excuse  or  explanation  whatever  was  offered 
by  the  appellant. 

If  a  carrier,  in  a  case  like  this,  where  the  exemption  pro- 
vided for  by  contract  is  not  for  loss  or  damage  from  a  par- 
ticular cause,  but  as  to  amount  of  loss  only,  will  not  account 
nor  attempt  to  account  for  a  refusal  or  failure  to  deliver  the 
property  which  it  undertook  to  safely  carry,  the  presump- 
tion is  not  violent  that  there  has  been  negligence  on  the  part 
of  the  carrier,  if  not  wrongful  detention  and  conversion. 
In  our  opinion,  the  jury  had  the  right  upon  this  state  of 
facts  to  infer  negligence  on  the  part  of  the  appellant,  what- 
ever may  be  the  rule  as  to  the  onus  probandi,  in  cases  where 
the  loss  or  damage  has  resulted  from  a  cause  excepted  by 
contract  between  the  carrier  and  employer.  American  Ex. 
Co,  V.  SandSy  supra  ;  Grogan  v.  Adams  Ex.  Cb.,  supra  ;  Steele 
V.  Townsend,  37  Ala.  247  ;  Adams  Ex.  Co.  v.  Harris,  120 
Ind.  73 ;  Be^ry  v.  Cooper,  28  Ga.  543 ;  Chicago,  etc.,  R.  iJ. 
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Go.  V.  Moss,  60  Miss.  1003;  Gaines  v.  Union  Trans.  Co.,  28 

Ohio  St.  418;  Slater  v.  South  Carolina  R.  W.  Co.,  29  8.  C. 

96;  Missouri,  etc.,  R.  W.  Co.  v.  China  Mfg.  Go.,  79  Tex. 

26  ;  tBrovm  v.  Adams  Ex.   Co.,  15  W.  Va.  812 ;  Shriver  v. 

Sioux  City,  etc.,  Co.,  24  Minn.  506 ;  Chicago,  etc.,  R.  W.  Co. 

v.  Manning,  23  Neb.  552;  2  Greenleaf  Ev.,  section  219; 

Story  Railroads^  section  529 ;  Hutchinson  CarrierSi  section 

764;  Redfield  Neg.,  section  526. 

The  appellant  complains  of  instractions  numbered  three 
and  four.  The  third  instruction  was  erroneous  in  this :  It 
gave  the  jury  to  understand  that  it  was  of  little  importance 
whether  the  appellee  omitted  to  read  the  contract  to  which 
she  had  signed  her  name,  provided  the  appellant  had  not 
called  her  attention  specially  to  its  terms.  We  do  not  think 
the  duty  of  the  appellee  to  read  the  contract  can  be  waived 
or  laid  aside  so  lightly.  ,  It  was  her  duty  to  read  the  con- 
tract, if  she  had  the  opportunity  of  doing  so,  and  if  no  fraud, 
imposition  or  deception  was  practiced  to  prevent  her  from 
reading  it. 

The  fourth  instruction,  in  some  respects,  as  applied  to  the 
£Eicts  in  the  case,  was  also  erroneous,  but  the  verdict  of  the 
jury  is  right  upon  the  evidence,  and,  therefore,  the  judg- 
ment should  not  be  reversed  because  of  error  in  the  Instruc- 
tions. Ledford  v.  Ledford,  95  Ind.  283 ;  StochweU  v.  Brant, 
97  Ind.  474 ;  Woods  v.  Board,  etc.,  128  Ind.  289 ;  Oarrigdn 
V.  Diekey,  1  Ind.  App.  421 ;  section  658,  B.  S.  1881. 
The  judgment  is  affirmed,  with  costs. 
FiM  Much  1, 1892. 
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No.  389. 

Miller  v.  Milleb. 

PBnroiPAL  AKD  Agent.  ^Purehase  of  Stolen  Property  from  Afftnlj^Prmoui 
Dealing*  vfiih. — Bevooaiion  of  Agency, — Notice. — Liafnliiy  of  Purchater, — 
Where  the  plaintiff  had  constituted  J.  as  his  agent,  and  had  sent  him 
to  the  defendant's  mill  on  two  occasions  in  charge  of  his  teams  loaded 
with  wheat,  and  authorized  him  to  do  business  for  him,  and  the  defend- 
ant to  trust  him,  to  deal  with  him,  and  to  pay  him  the  proceeds  for  the 
wheat,  which  he  accordingly  did,  and  the  plaintiff  received  the  money 
so  paid  without  protest;  and  without  any  notice  of  the  revocation  of 
the  agency  the  defendant  received  wheat  on  another  occasion  from 
J.  which  he  had  stolen  from  the  plaintiff,  and  paid  him  for  it  the 
plaintiff  can  not  recover  of  the  defendant  the  value  of  said  wheat.  In 
deliveritig  the  third  load  of' wheat,  the  defendant  had  the  right  to  be- 
lieve that  the  agent  had  been  acting  within  the  scope  of  his  authority, 
as  recognized  and  represented  by  the  plaintiff  to  the  defendant. 

Same. — Third  Parties  Dealing  wUh  Agent, — Revocation  of  Agency, — yotiee, — 
Third  parties  dealing  bona  fide  with  one  who  has  been  accredited  to  them 
as  an  agent  are  not  affected  by  the  revocation  of  his  agency,  unless  no- 
tified of  such  revocation. 

From  the  Miami  Circuit  Court. 

L.  Walker  and  W.  B.  McClintiCj  for  appellant. 

/.  jRqtrrar,  for  appellee. 

Robinson,  C.  J. — The  appellant  was  the  plaintiff  below, 
and  commenced  this  action  against  the  appellee. 

The  complaint  alleges  that  one  Andrew  Johnson  feloni- 
ously stole  and  carried  away  seventy-eight  bushels  and  five 
pounds  of  wheat,  the  property  of  the  appellant,  and  took 
said  wheat  to  the  mill  of  the  appellee,  who  bought  said  wheat 
from  him,  said  Johnson,  and  paid  him  therefor  the  sum  of 
sixty-seven  and  -j^^  dollars ;  that  before  suit,  appellant  de- 
manded said  wheat,  which  was  refused,  and  also  demanded 
payment  for  the  same  in  said  sum  of  sixty-seven  and  ^^  dol- 
lars, the  said  wheat  being  worth  that  sum,  which  appellee 
also  refused,  wherefore,  etc. 

The  appellee  answered  in  two  paragraphs.     The  appellant 
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demurred  to  each  paragraph  of  the  answer,  which  was  over- 
ruled and  exception  saved.  Appellant  then  filed  a  reply. 
The  cause  was  tried  bj  the  court,  with  a  finding  for  the  ap- 
pellee, and,  over  a  motion  for  a  new  trial,  judgment  was  ren- 
dered on  the  finding.  Under  the  assignment  of  errors,  it  is 
alleged  that  the  court  erred  in  overruling  the  demurrer  to 
the  first  and  second  paragraphs  of  the  appellee's  answer,  and 
in  overruling  appellant's  motion  for  a  new  trial. 

It  is  assumed  in  argument  by  the  counsel  for  the  appel- 
lant that  the  court  erred  in  overruling  the  demurrer  to  the 
first  and  second  paragraphs  of  the  answer,  because  there  is 
no  denial  of  the  theft  of  the  wheat,  and,  for  other  reasons, 
does  not  state  a  defence  to  the  action.  The  answers  do  not 
materially  differ^  and  allege  substantially  the  following  facts : 
That  the  appellee  was  a  merchant  miller  in  the  city  of  Peru, 
Indiana,  and  as  such  engaged  in  the  manufacture  of  flour, 
feed,  middlings,  etc.;  that  on  the  24th  day  of  October,  1885, 
appellant  was  at  the  appellee's  mill,  and  bargained  with  him 
for  two  tons  of  middlings  at  the  price  of  $24,  in  payment  of 
which  he  would  send  some  wheat  he  had  to  spare  to  appel- 
lee ;  that  the  appellee  could  take  the  price  of  the  middlings 
out  of  the  wheat  and  pay  the  appellant  the  difierence ;  that, 
pursuant  to  said  bargain  and  agreement,  appellant,  on  the 
27th  day  of  October,  1885,  sent  said  wheat  to  appellee  by  his 
agent  and  servant,  the  said  Andrew  Johnson,  being  the  same 
person  mentioned  in  the  complaint  as  having  stolen  the  wheat 
saed  for  in  this  action ;  that  said  Johnson  drove  the  appel- 
lant's horses  hitched  to  his  wagon  to  appellee's  mill  with  39^ 
bushels  of  wheat  of  the  value  of  $34.15;  that  the  appellee  re- 
ceived said  wheat  under  the  agreement  previously  made  with 
the  appellant,  and  delivered  to  said  Johnson  for  the  appel- 
lant said  two  tons  of  middlings  and  $10.15  cash,  all  of  which 
said  Johnson  properly  delivered  to  the  appellant ;  that  on 
the  30th  day  of  October,  1885,  said  Johnson,  as  appellant's 
agent  and  servant,  with  appellant's  team,  took  to  appellee's 
Vol.  4.-9 
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mill  71|^  bushels  of  wheat  which  appellee  bought  and  paid 
the  sum  of  $61.45  to  said  Johnson  as  such  agent  and  servant, 
who  paid  the  same  to  the  appellant ;  that  ailerwards,  in  pur- 
suance of  said  contract,  as  appellee  understood  and  believed 
it  to  be,  to  wit,  on  the  2d  day  of  November,  1885,  said  An- 
drew Johnson,  appellant's  agent  and  servant  as  aforesaid, 
did,  with  appellant's  team  and  wagon,  recognized  and  known 
as  such  by  appellee,  deliver  to  the  appellee  at  his  said  mill 
78^  bushels  of  wheat  alleged  by  appellant  to  have  been 
stolen,  and  being  the  same  quality  and  kind  of  wheat  as  the 
said  two  preceding  loads,  for  which  appellee,  without  notice 
or  objection  of  any  kind  by  appellant,  paid  said  Johnson  the 
the  sum  of  $67.15  in  good  faith,  believing,  at  the  time  of 
buying  said  wheat  and  paying  therefor,  that  said  Johnson 
was  still  the  agent  and  servant  of  the  appellant  as  he  had 
been  in  hauling  and  selling  the  preceding  loads ;  that  in 
buying  said  last  wheat  appellee  was  ignorant  of  any  change 
in  the  relation  of  master  and  servant,  before  that  time  exist- 
ing between  said  appellant  and  said  Johnson  ;  that  the  ap- 
pellee bought  said  wheat  in  ^ood  faith,  believing  it  to  be  the 
wheat  of  the  appellant,  and  delivered,  as  before,  by  his  agent 
and  servant,  etc. 

The  law  is  so  firmly  settled  as  to  require  no  citation  of 
authority  that,  '^  In  general  no  man  can  sell  goods  and  con- 
vey a  valid  title  to  them  unless  he  be  the  owner  or  lawfully 
represents  the  owner." 

^'A  thief  can  not  acquire  any  title  to  stolen  property  by 
means  of  a  larceny  thereof,  and  can  confer  no  title  thereto  on 
his  vendee,  although  such  vendee  may  be  a  purchaser  in  good 
faith.'' 

"No  one  can  transfer  a  greater  title  or  better  right  to 
property  than  he  possesses  himself." 

But  while  these  principles  of  law  are  well  settled,  the 
question  is,  under  the  case  made  by  the  answer  to  the  com- 
plaint, must  not  another  principle  control  in  the  decision  of 
the  question  involved,  as  made  by  the  answer.     It  appears 
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from  the  answer  that  three  different  transactions  took  place 
between  Johnson  and  the  appellee^  in  close  proximity^  in  re* 
lation  to  the  sale  and  exchange  of  appellant^s  wheat  to  the 
appellee.  It  is  clearly  shown  by  the  answer  that  in  the  first 
two  of  these  transactions  Johnson  was  the  agent  of  the  ap- 
pellant^ and  had  full  power  to  transact  the  business  in  the 
delivery  to  the  appellee  of  the  wheat,  and  to  receive  payment 
therefor;  that  with  a  knowledge  of  these  facts  by  the  ap- 
pellee,  and  without  notice  of  any  change  or  revocation  of 
Johnson's  agency,  a  third  delivery  of  wheat  was  made  by  him 
to  the  appellee,  which  was  of  the  same  quality  and  with  the 
same  team  as  before,  which  the  appellee  purchased  of.  said 
Johnson  in  good  faith,  and  paid  him  therefor,  as  on  previ- 
ous deliveries.  Kow,  as  it  is  claimed  by  the  appellant  that 
the  third  load  of  wheat  delivered  to  the  appellee  was  stolen 
by  appellant's  agent,  in  the  delivery  of  the  two  previous 
loads,  and  purchased  by  the  appellee  in  good  faith,  does  the 
answer  state  facts  sufficient  to  constitute  a  defence  to  the  ac- 
tion, and  was  the  appellee  protected  in  the  last  transaction 
by  the  first  two  with  the  appellant's  agent,  and  taking  it  for 
granted  that  both  parties  were  innocent,  which  should  sus- 
tain the  loss  occasioned  by  the  last  transaction  ? 

"  A  purchase  without  notice  from  one  who  has  no  title 
and  no  right  or  apparent  authority  to  transfer  the  property, 
will  not  be  a  defence,"  but  the  allegations  in  the  answer 
clearly  make  it  appear  that  under  the  agency  of  Johnson,  as 
constituted  by  the  appellant,  Johnson'  had  the  apparent  au- 
thority to  transfer  the  last  load  of  wheat  to  the  appellee. 

Therefore,  under  these  facts,  who  in  equity  ought  to  be 
the  loser?  The  appellant  had  clearly  constituted  Johnson 
as  his  agent ;  he  sent  him  to  appellee's  mill  in  charge  of  his 
team  loaded  with  wheat,  authorized  him  to  do  business  for 
him,  and  appellee  to  trust  him,  to  deal  with  him,  and  to  pay 
him  the  proceeds  for  the  wheat,  which  was  returned  to  the 
appellant,  and  received  by  him  without  notice  of  revocation 
or  change  in  such  agency  to  the  appellee.     Under  such  cir- 
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cumst&nces,  the  appellee  was  not  compelled^  when  each  load 
of  wheat  was  brought  to  his  mill^  to  be  put  upon  inquiry  and 
ascertain  whether  the  agent  had  rightful  authority  to  sell  and 
transfer  the  wheat.  It  was  the  appellant  who  made  it  pos- 
sible for  the  agent  to  do  the  wrong.  If  there  was  negligencei 
it  was  the  negligence  of  the  appellant.  After  the  agent  had 
delivered  the  two  loads,  received  payment  therefor,  and  the 
appellant  had  received  it  without  protest  or  notice  to  the  ap- 
pellee, the  appellee  was  certainly  not  negligent  in  paying  the 
agent  for  the  third  load,  and  so  far  as  appellee  was  concerned 
or  can  be  required  to  know,  rightfully  paid  the  agent  for  the 
third,  load,  and  if  the  agent  failed  to  pay  the  appellant  the 
money  for  the  third  load,  and  stole  it,  such  fact  was  made 
possible  by  the  appellant,  and  he  in  equity  should  sustain 
the  loss.  In  delivering  the  third  load  of  wheat,  appellee  had 
the  right  ^  to  believe  the  agent  had  been  acting  within  the 
scope  of  his  authority,  as  recognized  and  represented  by  the 
appellant  to  the  appellee. 

It  can  not  be  said  that  there  was  such  a  revocation  of 
Johnson's  agency  as  charged  the  appellee  with  notice. 

"  The  revocation  of  an  agency  becomes  operative,  as  to  the 
agent,  from  the  time  it  is  actually  made  known  to  him.  Third 
parties  dealing  bona  fide  with  one  who  has  been  accredited  to 
them  as  an  agent  are  not  a£Pected  by  the  revocation  of  his 
agency,  unless  notified  of  such  revocation. '' 

^'  Where  a  party  is  shown  to  have  been  the  agent  of  an- 
other in  a  particular  business,  and  continues  to  so  act  within 
the  scope  of  his  authority,  it  will  be  presumed  that  his  former 
authority  still  continues,  and  will  bind  his  principal,  unless 
the  persons  with  whom  he  acts  have  notice  that  his  agency 
has  ceased. '' 

It  conclusively  follows  from  what  we  have  said  relating  to 
the  answer,  that  the  facts  contained  therein  bring  it  within 
the  known  maxim  of  law  and  equity,  *'  That,  where  one  of 
two  innocent  persons  must  suffer,  he  shall  suffer,  who,  by  his 
confidence  or  silence  or  conduct  has,  misled  the  other/'   Ap* 
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plying  this  rule  to  the  questions  involved  in  the  answer^  the 
loss  mast  &11  upon  the  appellant,  and  the  court  correctly 
overruled  the  demurrer  to  the  answer.  Story  Agency  (3cl 
ed.),  sections  127,  443  and  470;  Howe  Machine  Go.  v.  Sim- 
ler,  59  Ind.  307  ;  Ulrich  v.  McCormick,  66  Ind.  243  ;  Root 
V.  French,  13  Wend,  570. 

Under  the  motion  for  a  new  trial^  appellant  claims  that  the 
finding  was  contrary  to  law,  and  not  sustained  by  sufficient 
evidence. 

The  evidence  for  the  appellee  clearly  sustained  the  theory 
of  the  defence  as  contained  in  the  answer^  under  which  we 
have  held  the  law  with  the  appellee. 

There  was  some  conflict  in  the  evidence,  but  the  evidence 
tended  .to  sustain  the  finding,  and  we  can  not  interfere  with 
the  finding  upon  the  weight  of  the  evidence. 

The  judgment  is  affirmed. 

Filed  March  3,^892. 


No.  246. 

Th£  Boasi>  of  Commissionebs  of  Gbeene  Couhty  v. 

BOSWELL. 

CJoTTHTY. —  Unhealihy  Jail, — Non-LiabUiiy  of  CowUy» — In  caring  for  prisons 
s  county  exercises  a  part  of  the  police  power  of  the  State,  and  is  not 
liable  for  the  failure  of  the  board  of  county  commissioners  to  keep  the 
county  jail  in  a  healthy  condition. 

From  the  Greene  Circuit  Court. 

A.  G.  Oavina  and  W.  L.  CavinSy  for  appellant. 

J.  T.  Beasley  and  A.  B,  Williams,  for  appellee. 

New,  J. — ^This  is  an  action  by  the  appellee  against  the 
appellant  to  recover  damages  for  injuries  alleged  to  have 
been  received  by  him  by  reason  of  the  negligent  manner  in 
which  the^county  jail  was  constructed  and  maintained. 
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It  is  alleged  in  appellee's  complaint  that  because  of  non- 
payment of  a  fine  and  costs,  he  was  duly  committed  to  the 
jail  of  Greene  county,  in  the  State  of  Indiana,  for  a  period 
of  six  weeks ;  that  by  reason  of  the  foul  and  unhealthy  con- 
dition of  said  jail,  his  health  was  greatly  and  permanently 
injured,  to  his  damage  five  hundred  dollars.  The  cause  of 
the  foul  and  unhealthy  condition  of  the  jail  is  particularly 
described. 

A  demurrer  to  the  complaint  was  overruled,  and  excep- 
tions taken.  An  answer  of  general  denial  to  the  complaint 
was  then  filed,  and  the  cause  submitted  to  the  court  for  trial 
without  the  intervention  of  a  jury.  There  was  a  finding 
and  judgment  for  the  appellee  in  the  sum  of  twenty-five 
dollars. 

The  appellant  assigns  as  error  the  overruling  of  the  de- 
murrer to  the  complaint. 

At  the  last  term  of  the  Supreme  Court  of  this  State,  in 
the  case  of  White  v.  Board,  etc.,  129  Ind.  396,  the  question 
involved  in  the  present  case,  or  raised  by  the  demurrer  to 
the  complaint,  was  decided  adversely  to  the  view  which  is 
now  urged  by  the  appellee.  In  the  case  to  which  we  have 
referred  it  is  said  that  "  The  care  of  the  county  prison  is 
committed  to  the  county  officers  in  order  to  enable  the 
county  to  discharge  its  duties  as  a  governmental  subdivis- 
ion. ♦The  governmental  power  under  which  the  care  and 
control  of  prisons  fall  is  the  great  one  commonly  called  the 
police  power.  In  caring  for  prisoners,  a  county  exercises 
part  of  this  great  power  by  virtue  of  its  delegation  by  the 
Legislature,  and  it  is  no  more  liable  for  the  wrongful  or 
negligent  acts  of  the  officers  in  immediate  charge  of  a  prison 
than  is  the  State  for  tortious  conduct  of  officers  placed  in 
charge  of  the  prisons  controlled  by  the  State  directly.'' 

In  support  of  the  conclusion  reached,  the  Supreme  Court 
cites,  among  other  authorities,  Dillon  Munic.  Corp.  (4th  ed.), 
sections  957,  974,  where  the  principle  is  announced  that  offi- 
cers, although  elected  or  appointed  by  a  municipal  corpora- 
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lion,  if  such  election  or  appointment  is  in  obedience  to  a 
statute  to  perform  a  public  service,  not  peculiarly  local  or 
corporate,  but  because  the  mode  of  selection  has  been  deemed 
expedient  by  the  Legislature  in  the  distribution  of  the  pow- 
ers of  the  government,  if  they  are  independent  of  the  cor- 
poration as  to  the  tenure  of  their  office  and  the  manner  of 
discharging  their  duties,  are  not  to  be  regarded  as  the 
agents  or  servants  of  the  corporation,  but  as  public  or  State 
officers,  with  such  powers  and  duties  as  the  statute  confers 
upon  them ;  that  the  corporation  is  not  liable  for  the  acts 
or  negligence  of  such  officers ;  that  in  such  a  case  the  doc- 
trine of  respondeat  superior  is  not  applicable. 

This  doctrine  has  been  approved  in  other  cases  by  the  Su- 
preme Court  of  this  State,  as  also  by  this  court.  See  Sum- 
mers V.  Board,  etc.^  103  Ind.  262;  Abbott  v.  Board,  etc.,  114 
Ind.  61 ;  Park  v.  Board,  etc.^  3  Ind.  App.  536 ;  Marion 
Oivil  Township  v.  Berryman,  3  Ind.  App.  344 ;  Tovm  of  Lau- 
rel  V.  Blv^,  t  Ind.  App.  128. 

The  conclusion  reached  by  the  Supreme  Court  in  the  case 
of  TiHiite  V.  Board,  etc.,  supra,  and  which  has  our  approval, 
is  supported  by  the  following  authorities:  Cooley  Const. 
Lim.,  sections  256,  257;  1  Sherman  and  Redfield  Law 
of  Negligence,  section  253;  Calwell  v.  City  of  Boone^ 
61  Iowa,  687 ;  Kincaid  v.  Hardin  County,  53  Iowa,  430 ; 
President,  Ac,  v.  Schroeder,  68  111.  353  ;  Hollenbeck  v.  Winiie" 
bago  County,  95  111.  148 ;  Pfefferle  v.  Board,  etc,  39  Kan, 
432 ;  Buttrick  v.  City  of  Lowell,  1  Allen,  172 ;  Watkins  v. 
County  Court,  30  W.  Va.  657  ;  Maxmilian,  etc.,  v.  Mayor ^ 
€te.,  62  N.  Y.  160;  Commissioners,  etc,  v.  Mighels,  7  Ohio 
St.  109  ;  Manuel  v.  Commissioners,  etc,  98  N.  C.  9. 

The  judgment  is  reversed,  .with  instructions  to  sustain  the 
demurrer  to  the  complaint. 
•      Filed  March  3, 1891. 
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No.  536. 

Beckett  v.  The  State,  ex  bel.  Rothebt. 

Bastardy. — Penonal  Judgment, — Oonttruetive  Notice, — A  personal  judg. 
ment  la  a  bastardy  case  upon  a  constructive  notice  is  Toid.  A  judg- 
ment of  filiation  in  such  a  case  is  designed  to  furnish  the  basis  of  a 
judgment  for  personal  recovery,  and  it  has  no  other  office  or  function. 
It  does  not  affect  the  condition  or  status  of  the  parties  in  any  other 
manner.  The  judgment  being  personal,  it  can  not  be  upheld  as  firing 
the  liability  of  a  defendant,  unless  the  court  had  jurisdiction  of  his  per- 
son. The  warrant  takes  the  place  of  the  summons  in  ordinary  civil 
actions. 

From  the  Dearborn  Circuit  Court. 

W.  J.  Beckett  and  W.  8.  Doan^  for  appellant. 

Jl  K.  Thompson,  for  appellee. 

Cbuhpackeb,  J. — ^This  was  a  prosecution  for  bastardy^ 
The  record  shows  that  a  complaint  in  due  form  was  filed  be- 
fore a  justice  of  the  peace,  upon  which  a  warrant  was  issued 
for  the  arrest  of  the  defendant.  The  warrant  was  returned 
''  not  found,''  and  the  justice  heard  the  complaint  in  the  ab* 
sence  of  the  defendant,  and  decided  that  he  was  the  father 
of  the  relatrix's  child,  and  certified  the  cause  to  the  circuit 
court.  There  an  affidavit  was  filed,  showing  that  the  defend- 
ant was  a  non-resident  of  the  State,  and  an  order  was  entered 
directing  that  notice  be  given  of  the  pendency  of  the  action 
by  publication.  In  pursuance  of  such  order,  notice  was  pub- 
lished in  a  newspaper ;  and,  at  a  subsequent  term  of  court,  due 
proof  thereof  was  made,  and  the  defendant  was  called  and 
defaulted.  The  cause  was  submitted  to  the  court  for  trial, 
and  a  finding  was  entered  that  the  relatrix  had  been  deliv- 
ered of  a  bastard  child,  of  which  the  defendant  was  the  father, 
and  judgment  was  rendered  against  him  for  $600,  payable  in 
.instalments,  providing  in  the  event  of  his  failure  to  pay  or  • 
replevy  such  judgment,  that  he  be  committed  to  the  jail  of 
the  county  until  discharged  by  law. 

The  defendant  appeals  from  such  judgment,  and  assigns  for 
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error  that  the  court  had  no  jurisdiction  of  his  person^  and 
the  judgment  is  void.  There  is  no  statutory  provision  au- 
thorizing notice  by  publication  in  bastardy  cases,  and  such 
notice,  without  authority  of  law,  is  equivalent  to  no  notice 
at  all.  Aj>ersonal  judgment  can  not  be  rendered  against 
the  defendant  upon  construc'tive  notice,  even  when  such  no- 
tice is  authorized  by  statute.  It  can  confer  jurisdiction  only 
in  proceedings  in  rem,  or  where  it  is  the  purpose  of  the  ac- 
tion to  determine  the  status  of  the  parties,  as  in  divorce 
cases,  and  then  it  is  effective  only  to  the  extent  necessary  to 
make  the  proceedings  tnrem,  or  judgment  affecting  tKe  statvs 
operative  and  efficient.  The  finding  or  judgment  in  such 
cases  can  not  be  made  the  basis  of  a  personal  liability. 
Quarl  V.  AbbeU,  102  Ind.  233. 

At  common  law  the  putative  father  of  an  illegitimate  child 
could  not  be  compelled  to  contribute  to  its  support.  This 
burden  resteid  solely  with  the  mother.  Wiggins  v.  Keizer,  6 
Ind.  262 ;  FurriUis  v.  Growther,  7  D.  &  R.612. 

Bastardy  proceedings  are  purely  statutory,  and  the  remedy 
given  by  the  statute  must  measure  the  rights  and  liabilities 
of  the  parties.  In  the  case  of  Moyer  v.  Bucks,  2  Ind.  App. 
571,  this  court  held  that  a  personal  judgment  in  a  bastardy 
case  upon  constructive  notice  was  void,  and  we  regard  the 
doctrine  of  that  case  as  eminently  sound. 

But  it  is  insisted  on  behalf  of  the  appellee  that  the  find- 
ing and  judgment  of  the  court  upon  the  question  of  paternity 
affects  the  stcUus  of  the  parties  only,  and  to  this  extent  the 
judgment  was  authorized,  and,  as  appellant  attacks  the  judg- 
ment as  an  entirety,  he  should  not  prevail.  A  judgment  of 
filiation,  in  such  cases  as  this,  is  designed  to  furnish  the  basis 
of  a  judgment  for  personal  recovery,  and  it  has  no  other 
office  or  function.  It  does  not  affect  the  condition  or  status 
of  the  parties  in  any  other  manner.  By  such  judgment  the 
paternal  relation  is  not  established  between  the  father  and 
child ;  the  iather  is  not  entitled  to  the  custody  or  services 
of  the  child ;  it  does  not  become  his  heir,  and  has  no  claim 
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on  him  for  maintenance  further  than  is  given  by  the  judg- 
ment of  the  court.  Such  a  judgment  is  personal^  and  can 
not  be  upheld  as  fixing  the  liability  of  the  defendant,  unless 
the  court  had  jurisdiction  of  his  person,  and  this  can  not  be 
acquired  by  constructive  notice. 

These  prosecutions  are  governed  by  the  civil  practice,  ex- 
cept where  different  rules  are  specially  provided.  The  war- 
rant in  these  cases  takes  the  place  of  the  summons  in  or- 
dinary civil  actions.  When  the  defendant  has  been  arrested 
and  escapes  from  custody,  the  court  still  has  jurisdiction  of 
him,  and  may  hear  the  cause  and  enter  judgment  in  his  ab- 
sence. The  arrest  is  equivalent  to  the  service  of  a  Emmons, 
and  is  sufficient  notice.  Lucas  v.  Hawkins,  102  Ind.  64 ; 
Patterson  v.  State,  ex  reL,  91  Ind.  364. 

It  follows  that  judgment  in  the  case  before  us  is  without 
authority  and  void.     It  is  therefore  reversed. 

Filed  March  3, 1892. 


No.  518. 

Du  Bois  V.  The  Board  of  Commissiokers  of  Lake 
County. 

Taxation.— TTrongfuZ  Be- Assessment  by  Auditor,— Taxes  Voluntarily  jRiiA— 
Recovery  of. — While  section  6416,  R.  S.  1881,  provides  for  the  assessment 
of  omitted  property  by  the  county  auditor,  it  does  not  provide  for  a 
re-assessment  by  him  of  property  assessed  and  returned  by  the  assessor. 
Such  a  re  assessment  is  wrongful  within  the  meaning  of  section  5i813, 
R.  S.  1881,  and  taxes  voluntarily  paid  on  account  of  the  same  may  be 
recovered. 

Same. — Tax  Schedule, —  Valuation  by  Party, — Adoption  of  by  Asaessor. — The 
valuation  entered  in  the  column  headed  "Valuation  by  Party''  on  a 
tax  schedule,  is  to  be  regarded  as  having  been  adopted  by  the  assessori 
except  so  far  as  a  different  valuation  is  entered  in  the  column  headed 
"  Valuation  by  Assessor." 

From  the  Lake  Circuit  Court. 
J.  Kopelke,  for  appellant. 
J.  W.  Youche,  for  appellee. 
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Black^  J. — The  appellee  disallowed  a  claim  presented  by 
the  appellant  for  a  refunding  of  taxes.  Upon  appeal  to  the 
court  below  a  jury  returned  a  verdict  in  favor  of  the  appel- 
lee. The  overruling  of  the  appellant's  motion  for  a  new 
trial  is  assigned  as  error. 

In  each  year  from  1881  to  1889,  inclusive,  the  appellant 
had  made  his  verified  returns  for  taxation  to  the  assessor, 
upon  the  blank  schedules  provided  for  by  the  statute.  Sec- 
tion 6336,  B.  S.  1881.  In  each  of  said  schedules,  in  the 
column  headed  *'  Valuation  by  Party,"  and  opposite  the  sec- 
ond item  in  the  description  of  the  property,  being  ''AH 
moneys  loaned  by  me,  either  on  time  or  on  call,"  was  an 
entry  of  a  certain  amount.  In  each  schedule  the  column 
beaded  "  Valuation  by  Assessor  "  was  lefl  blank,  except  that 
in  the  schedule  for  one  year  a  smaller  amount  was  written  in 
this  column  as  the  valuation  by  the  assessor,  opposite  said 
second  item  of  description,  than  the  amount  so  entered  in 
said  schedule,  opposite  the  same  item,  as  the  valuation  by  the 
appellant.  All  other  entries  of  valuations  in  each  of  said 
schedules  were  opposite  descriptions  of  tangible  property — 
that  is,  there  were  no  assessments  of  credits  other  than  those 
entered  under  the  item  relating  to  **  moneys  loaned." 

The  valuation  entered  in  the  column  headed  "  Valuation 
by  Party  "  is  to  be  regarded  as  having  been  adopted  by  the 
assessor,  except  so  far  as  a  different  valuation  was  entered  in 
the  column  headed  "  Valuation  by  Assessor."  Section  6330, 
R.  S.  1881. 

The  appellant  had  paid  regularly  the  taxes  assessed  against 
him  from  year  to  year,  from  1881  to  1889,  inclusive,  upon 
the  returns  so  made  by  him  to  the  assessor. 

In  May,  1890,  it  having  been  found,  by  examining  the 
mortgage  records,  that  the  appellant,  in .  said  several  years, 
held  demands  against  other  parties,  whose  face  values  ex- 
ceeded the  valuations  which  had  been  so  returned  upon  said 
schedules,  and  the  valuation  for  taxation  so  shown  by  the 
schedule  for  each  of  said  years  opposite  the  second  item  of 
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description  of  property  therein  having  been  subtracted  from 
the  amount  of  the  face  values  of  the  demands  so  held  by 
the  appellant  in  such  year,  the  county  auditor  added  the  dif- 
ferences of  amount  so  found,  as  omitted  property,  and  charged 
taxes  thereon,  upon  the  tax  duplicate  for  1889,  after  notice 
to  the  appellant  and  appearance  by  him.  The  appellant  vol- 
untarily paid  the  taxes  so  assessed  by  the  auditor,  the  amount 
thereof  being  $437.95. 

It  sufficiently  appears  from  the  evidence  that  the  property, 
given  in  by  the  appellant,  and  valued  by  him  and  by  the  as- 
sessor under  the  item  of  *'  moneys  loaned,^'  was  given  in  and 
valued  as  being  all  his  demands  against  other  persons. 

If  any  such  demand  held  by  the  appellant  was  assessed 
under  the  wrong  item  of  the  schedule,  which,  however,  the 
evidence  does  not  show,  then,  as  was  said  in  Woll  v.  Thomas, 
1  Ind.  App.  232  (238),  '^  it  bore  its  share  of  the  taxes  just 
the  same  as  if  it  had  been  correctly  scheduled,  and  can  not 
be  regarded  as  omitted  property  within  the  contemplation  of 
the  law.'* 

The  statute  provides  for  the  assessment  of  omitted  prop- 
erty by  the  county  auditor  (section  6416,  R.  S.  1881),  but  it 
does  not  provide  for  a  re-assessment  by  him  of  property  as- 
sessed and  returned  by  the  assessor;  and  such  a  re-assess- 
ment is  wrongful  within  the  meaning  of  section  5813,  B.  S. 
1881,  under  which  the  appellant's  application  for  a  refund- 
ing was  made. 

This  subject  was  discussed  by  us  in  Donch  v.  Board,  etc., 
post,  p.  374,  which,  with  slight  difference  in  the  char- 
acter of  the  facts  and  in  the  manner  of  their  presentation  to 
us,  involved  the  legal  principles  which  control  in  the  decision 
of  the  case  at  bar. 

The  judgment  is  reversed,  and  the  cause  is  remanded  for 
a  new  trial. 

Filed  Feb.  17, 1892. 
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Ko.  235. 

The  Nobth  Manchester  Tbi-County  Agricultubal 
Association  v.  Wilcox. 

Negligence. — Obtirueium  of  Bae^-Track—lr^ufy  to  Horn  Being  Speeded. — 
LiahUiiy  of  Owner  of  JVack, — Complaint. — Sufficiency  of. — A  complaint 
stated  a  good  cause  of  action  which  alleged  that  the  defendant  was  the 
owner  and  proprietor  of  a  track,  and  had  advertised  and  solicited  the 
public  to  exhibit  and  speed  hoi'ses  thereon,  representing  that  said  track 
was  suitable  and  safe  in  all  respects  therefor;  that  the  defendant  pre- 
pared an  exhibition  to  take  place  on  said  track  for  a  specified  premium, 
and  solicited  and  accepted  from  the  plaintiff  a  sum  of  money,  as  a  fee 
for  the  priyilege  of  entering  said  contest  for  said  premium ;  that  while 
the  plaintiff  was  exercising  his^horse  on  said  track,  at  the  special  call 
of  the  defendant,  preparatory  to  said  exhibition  of  speed,  the  defend- 
ant negligently  suffered  and  permitted  the  track  to  be  obstructed,  by 
allowing  the  spectators  to  rush  upon  and  stand  and  walk  upon  said  track, 
and  the  plaintiff's  horse  in  consequence  thereof  collided  with  another 
horse  rightfully  upon  the  track,  whereby  the  plaintiff's  horse  and  sulky 
were  wholly  destroyed,  without  any  fault  or  negligence  on  his  part,  to 
his  damage,  etc.  The  grounds  and  track  were  jan^^g]^,|h^iipemgj^2]|^ 
flL-the  defendant,  and  the  particular  occasion  was  one  for  which  it  had 
made  preparation  for  profit  to  itseli  It,  therefore,  assumed  the  obliga- 
tion of  omitting  no  attention  which  was  reasonably  necessary  to  the 
proper  use  and  enjoyment  of  its  track  by  the  plaintiff  under  the  cir- 
cumstances. 

Evidence. — Eeverml  of  Judgment. — There  must  be  an  entire  failure  of  ev- 
idence on  some  material  point  before  a  judgment  will  be  reversed  be- 
cause of  the  evidence  alone. 

From  the  Huntington  Circuit  Court. 
/.  B,  Kenner  and  £.  F.  Clemem,  for  appellant. 
•7.  Farrar^  J.  L.  Farrar,  W.  G.  Fdrrar^  L.  P.  Afiffipan  and 
O.  W.  Whiteloek,  for  appellee. 

New,  J. — This  was  an  action  brought  in  the  circuit  court 
by  the  appellee  against  the  appellant. 

The  material  facts  set  out  in  the  complaint  may  be  thus 
stated : 

In  October,  1886,  the  appellee  was  the  owner  of  a  horse 
of  the  value  of  f  2,000,  and  a  sulky  worth  |75.  The  appellant 
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at  that  time  was  the  owner  and  proprietor  of  a  track,  pre- 
pared and  held  out  to  the  world  by  it  as  a  place  for  the  ex- 
hibition of  the  speed  of  horses,  and  had  advertised  and  solic- 
ited the  public  to  exhibit  and  speed  horses  thereon,  repre- 
senting that  said  track  was  suitable  and  safe  in  all  respects 
therefor.  The  appellant  prepared  a  certain  contest^  or  exhi- 
bition, called  a  "  free  for  all  pace,"  to  take  place  on  said 
track,  for  a  premium  of  $150,  and  solicited  and  accepted 
from  the  appellee  $15,  as  a  fee  for  the  privilege  of  entering 
said  contest  for  said  premium.  -The  appellee  entered  his 
horse  upon  said  track  in  a  careful  manner,  and  while  exer- 
cising him,  at  the  special  call  of  the  appellant,  preparatory 
to  said  exhibition  of  speed,  and  while  using  all  diligence  in 
such  exercise,  the  appellant,  disregarding  the  rights  of  the  ap- 
pellee and  other  exhibitors,  negligently  permitted  the  mul- 
titude invited  there  by  the  appellant  for  its  own  gain  and 
profit,  to  rush  upon,  stand,  and  walk  upon  said  track^ 
so  as  to  obstruct  the  view  of  the  same,  and  made  no  effort  to 
clear  the  track,  so  that  the  appellee  could  not  see  others 
thereon  who  were  in  the  rightful  use  of  it,  preparatory  to 
said  contest  of  speed.  While  the  appellee  was  then  and 
there  exercising  his  said  horse,  the  appellant  negligently  suf- 
fered and  permitted  the  track  to  be  obstructed,  as  alleged^ 
and  the  appellee's  horse,  in  consequence  thereof,  collided 
with  another  horse,  then  and  there  rightfully  upon  the  track, 
whereby  the  appellee's  horse  and  sulky  were  wholly  des- 
troyed, without  any  fault  or  negligence  on  the  part  of  the 
appellee,  to  his  damage  $2,000. 

A  demurrer  was  overruled  to  the  complaint,  and  exceptioa 
saved.  An  answer  of  general  denial  was  filed,  the  cause  sub- 
mitted for  trial  to  a  jury,  and  verdict  returned  for  $400  in 
favor  of  the  appellee. 

Over  a  motion  for  a  new  trial  made  by  the  appellant, 
there  was  judgment  for  the  appellee  upon  the  verdict. 

The  appellant  assigns  as  error  the  overruling  of  the  de- 
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murrer  to  the  complaint,  and  the  overruling  of  the  motion 
for  a  new  trial. 

The  objection  taken  to  the  complaint,  by  the  appellant's 
counsel,  is  that  there  is  no  obligatic\n  in  it  that  the  appellant, 
its  officers  or  servants  had  knowledge  or  notice  of  the  obstruc- 
tion, to  the  track  named  m  the  complaint ;  and,  moreover, 
that  it  was  not  negligence  in  the  appellant  to  permit  persons 
to  go  upon  its  tracks. 

We  think  the  complaint  states  facts  sufficient  to  constitute 
a  cause  of  action. 

The  appellee  was  using  the  appellant's  track  upon  invita- 
tion and  in  consideration  of  a  fee  paid,  and  it  was  the  duty 
of  the  appellant  to  exercise  due  and  reasonable  care  that 
the  track  should  be  in  such  condition  that  it  could  be 
safely  used  for  the  purpose  to  which  it  was  devoted.  The 
relation  existing  between  the  appellee  and  the  appellant 
was  such  as  to  impose  this  obligation  upon  the  latter.  The 
privilege  for  which  the  appellee  paid  could  not  be  properly 
nor  profitably  enjoyed  if  the  appellant  failed  to  have  its 
track  reasonably  fit  and  safe  for  speeding  horses. 

The  case  made  by  the  complaint  is  not  one  of  mere  license, 
or  passive  assent,  that  the  appellee  might  use  its  track.  The 
grounds  and  track  were  under  the  supervision  of  the  appel- 
lant, and  this  particular  occasion  was  one  for  which  it  had 
made  preparation  for  profit  to  itself.  It,  therefore,  ^sumed 
the  obligation  of  omitting  no  attention  which  was  reasona- 
bly necessary  to  the  proper  use  and  enjoyment  of  its  track 
by  the  appellee,  under  the  circumstances.  See  Oondradt 
▼.  Qlauve,  93  Ind.  476 ;  Indiana,  etc.,  R.  W.  Co.  v.  Barn- 
f^ri,  115  Ind.  399;  Penao  v.  ifcCormfcJfe,  125  Ind.  116; 
Chieagoy  etc.,  B.  W.  Go.  v.  BeBaum,  2  Ind.  App.  281. 

The  fact  that  the  appellee  collided  with  another  who  was 
rising  the  track  can  not,  in  our  opinion,  relieve  the  appellant 
from  liability.  That  person,  it  is  alleged  in  the  complaint, 
was  upon  the  track  rightfully.  But  even  if  the  person  col- 
lided with  was  not  rightfully  upon  the  track,  if  the  appellee 
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was  without  faulty  and  the  injury  woald  not  have  happened 
but  for  the  negligence  of  the  appellant^  the  latter  would  be 
liable.  Board,  etc. y  v.  Sisson,  2  Ind.  App.  311 ;  White  Sewing 
Mack.  Oo.  V.  Bichter,  2  Ind.  App.  331 ;  Chimes  v.  Louisville, 
etc,^  R.  W,  Co.,  3  Ind.  App.  573 ;  (My  of  Orawfordsville  v. 
8mUh,  79  Ind.  308. 

We  can  not  say  that  the  presence  of  so  many  pei'sons  upon 
the  tracks  and  the  collision  which  took  place  between  the 
two  horses,  were  so  unusual  or  extraordinary  that  they  might 
not  have  been  reasonably  anticipated  and  provided  against. 

The  averments  in  the  complaint  show  that  the  appellant's 
negligence,  in  not  keeping  the  track  clear,  was  the  proximate 
cause  of  the  injury  to  the  appellee's  horse  and  sulky. 

It  is  alleged  in  th^  complaint  that  the  appellee  was  with- 
out fault  or  negligence.  That  was  a  question  proper,  with 
other  facts,  to  be  submitted  to  the  jury. 

We  are  asked  to  reverse  the  judgment  upon  the  evidence. 
This  we  can  not  do.  The  jury  were  the  proper  judges  of  the 
credibility  of  the  witnesses,  and  it  was  their  province  to 
weigh  the  evidence  and  determine  its  preponderance.  There 
must  be  an  absolute  failure  of  evidence  on  some  material 
point  before  this  court  will  interfere  because  of  the  evidence 
alone.  We  think  there  was  evidence  tending  to  support  the 
verdict  of  the  jury  in  all  material  respects. 

The  judgment  is  affirmed,  with  costs. 

Filed  Feb.  17, 1892. 
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No.  457. 

The  Board  of  Commissioners  of  Hamilton  County  v. 
noblesville  township  et  al. 

Township. — Bridges. — Neglect  to  Repair. — lAabUUy  for  Negligence  of  its  Of- 
fieers, — Townships  are  political  corporations  created  to  perform  certain 
governmental  functions,  and  are  not  liable  for  the  negligent  acts  of  their 
officers  unless  expressly  made  so  by  statute ;  and  when  officers  of  a  town- 
ship expend  funds  in  constructing  or  repairing  bridges  which  belong  to 
the  county,  they  perform  services  for  the  county,  and  not  for  the  town- 
ship, and  the  latter  can  not  be  made  answerable  for  their  misconduct. 

Same. — Primary  Jhtty  to  Repair  Bridges  in  County. — Duty  of  Township  to 
Oontribute,  Onditionoi.— The  duty  to  contribute  seventy-five  dollars  to- 
wards the  construction  or  repair  of  bridges  under  certain  conditions  is 
a  mere  special  assessment  upon  the  township  for  local  benefits,  and  car- 
ries with  it  only  such  liabilities  as  the  law  expressly  imposes.  The 
duty  to  keep  bridges  in  repair  is  primarily  in  the  county,  and  it  can 
only  enforce  contribution  from  the  township  under  certain  conditions. 

From  the  Hamilton  Circuit  Court. 
TT.  8.  Christian,  for  appellant. 

r.  /.  Kaney  T.  P.  Davis,  R.  E.  Stephenson  and  W.  R. 
Fertig,  for  appellees. 

Crumpackeb,  J. — The  controlling  question  in  this  case  is, 
can  a  civil  township  be  compelled  to  re-imburse  a  county  for 
money  paid  by  the  latter  upon  a  judgment  for  damages  re- 
sulting from  negligence  in  failing  to  keep  in  repair  a  bridge 
which  was  originally  built,  and  afterwards  maintained  by  the 
township,  the  structure  originally  costing  less  than  fifty  dol- 
lars ? 

The  statute  expressly  enjoins  upon  counties  the  duty  of 
building  and  keeping  in  repair  all  public  bridges,  and  they 
have  power  to  levy  taxes,  adopt  measures  and  provide  means 
to  accomplish  this  end.  This  duty  being  expressly  imposed 
upon  counties,  if  they  negligently  perform  it,  or  carelessly 
suffer  any  bridge  to  become  out  of  repair,  whereby  one  is 
injured  without  fault  upon  his  part,  the  county  is  liable  for 
Vol.  4.— 10 
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the  damages  resulting  from  such  injury.  Patton  v.  Board, 
etc.,  96  Ind.  131 ;  Board,  etc.,  v.  Legg,  93  Ind.  523;  Hoxise 
V.  Board,  etc.,  60  Ind.  580. 

It  is  insisted,  however,  that  section  3  of  the  act  of  March 
13th,  1885 — Elliott^s  Supp.,  section  1585 — imposes  the  duty 
of  building  and  repairing  bridges  which  cost  less  than  sev- 
enty-five dollars  upon  townships,  and  while  the  county  owes 
the  duty  to  the  public,  and  is  answerable  for  its  negligent 
performance,  as  between  the  county  and  the  township,  the 
latter  is  responsible. 

Townships  are  political  corporations,  created  to  perform 
certain  .functions  of  government,  generally  in  respect  to  af- 
fairs of  finance,  education,  charities,  elections,  military  or- 
ganizations and  the  like,  and  their  powers  being  chiefly  pub* 
lie  and  governmental,  they  are  not  responsible  for  the 
negligent  acts  or  omissions  of  their  officers  unless  expressly 
made  so  by  statute.  Yeager  v.  Tippecanoe  Tp.,  81  Ind.  46  ; 
Elliott  Roads  and  Streets,  325. 

The  act  of  1885,  concerning  the  construction  and  repair 
of  bridges,  in  no  respect  changed  the  duties  and  liabilities  of 
townships  in  that  particular,  except  to  increase  the  amount 
they  may  be  called  upon  to  contribute  from  fifty  to  seventy- 
five  dollars.  Board,  etc.,  v.  Washington  Tp.,  121  Ind.  379 ; 
Board,  etc.,  v.  Arnett,  116  Ind.  438. 

Prior  to  the  enactment  of  that  statute  it  was  well  settled 
that  counties  were  responsible  for  the  reasonable  safety  of 
bridges,  regardless  of  their  size  or  cost,  though  constructed 
and  maintained  by  the  township.  It  was  no  defence  to  an 
action  against  a  county  for  negligence,  in  suffering  a  bridge 
to  become  unsafe,  to  show  that  the  bridge  was  built  and  main- 
tained by  the  township,  or  that  it  was  so  small  and  inexpen- 
sive that  it  belonged  to  the  township  to  maintain.  Vaught 
V.  Board,  etc.,  101  Ind.  123 ;  Board,  etc.,  v.  Bacon,  9%  Ind. 
31 ;  Board,  etc.,  v.  JEmmeraon,  95  Ind.  579. 

Section  4  of  the  act  of  March  13,  1885,  permits  township 
trustees  to  make  an  annual  levy  for  various  township  pur- 
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poses,  by  and  with  the  advice  and  concurrence  of  the  board 
of  commissioners ;  and,  if  they  fail  to  concur,  the  board  shall 
make  the  levy,  so  the  power  to  levy  taxes  and  raise  funds 
for  township  purposes  is  practically  in  the  county  oflBcers. 

It  was  said  by  the  court  in  Board,  etc,,  v.  Washington  Tp,, 
supra :  "  It  is  also  quite  apparent  that  the  Legislature  can 
not  be  presumed  to  intend  that  two  different  governmental 
organizations  shall  have  control  over  the  same  bridge  or 
highway,  and  be  responsible  for  its  safety," 

The  duty  to  contribute  the  sum  of  seventy-five  dollars 
towards  the  construction  or  repair  of  bridges  under  certain 
conditions,  maybe  regarded  in  the  nature  of  a  special  assess- 
ment upon  the  township  to  compensate  for  local  benefits,  but 
in  this  view  the  failure  to  contribute  can  carry  with  it  only 
such  liabilities  as  the  law  expressly  imposes.  The  duty  of 
keeping  bridges  in  repair  is  primarily  upon  the  county,  and 
it  can  enforce  contribution  froni  the  township  when  the  con- 
ditions concur,  but  not  otherwise.  Board,  etc,,  v.  Washing- 
ton  Tp,,  supra. 

Where  a  city  has  the  power  to  require  the  adjoining  prop- 
erty-owner to  keep  a  sidewalk  in  repair  under  a  penalty,  and 
in  the  event  of  his  failure  to  do  so,  to  make  the  repairs  and 
charge  the  expense  to  the  property,  it  can  not  recover  in- 
demnity from  *the  property-owner  for  damages  it  has  been 
compelled  to  pay  for  defects  in  the  sidewalk,  unless  there  is 
an  express  statute  creating  such  liability.  City  of  Hartford 
V.  TalcoU,  48  Conn.  525  ;  City  of  Keokuk  v.  Ind,  Diet,  Keo^ 
kuk,  53  Iowa,  352. 

Where  the  oflScers  of  a  township  expend  funds  in  con- 
structing or  repairing  bridges  which  belong  to  the  county, 
they  perform  services  for  the  county,  and  not  for  the  town- 
ship, and  the  latter  can  not  be  made  answerable  for  their  mis- 
conduct. 

Our  conclusion  is  that  in  this  case  there  is  no  liability. 

Judgment  affirmed,  with  costs. 

Filed  Feb.  17, 1892. 
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Howell  v.  The  State. 

Cbdcinal  Law. — IndictmerU, —  Venue. — Caption. — Where  the  record  showed 
that  an  indictment  was  returned  by  ''  the  grand  jury  of  Morgan  county, 
Indiana,  into  open  court/'  and  in  the  indictment  the  grand  jury  was 
styled  ''  the  grand  jury  of  the  county  of  Morgan/'  it  sufficiently  ap- 
pears that  the  "  Morgan  county  "  thei«  named  is  the  identical  "  Moi^an 
county ''  named  in  the  caption  of  the  indictment,  and  which  is  there 
shown  to  be  a  county  in  the  State  of  Indiana.  The  caption  or  margin 
of  an  indictment  may  be  looked  to  to  determine  the  question  whether 
an  indictment  was  found  by  the  grand  jury  of  the  county  in  which  the 
court  was  held. 

Sams. — SaU  of  Intoxieating  Liquor. — Indictment — Averment  as  to  Sdling  With- 
out License. — In  an  indictment  charging  the  defendant  with  selling  "  one 
quart  of  intoxicating  liquor,  to  wit,  beer,  to  be  then  and  there  drunk, 
and  suffered  to  be  drunk,  in  the  house,''  etc.,  of  the  said  '*  Thomas 
Howell,  where  the  said  liquor  was  sold,"  it  was  sufficient  to  aver  that  the 
defendant  did  not  have  a  license  under  the  State  law  to  sell  intoxicat- 
ing liquor,  and  it  was  not  necessary  to  aver  that  the  defendant  did  not 
have  a  license  to  sell  liquors  to  be  drunk  in  the  places  named  in  the 
charging  part  of  the  indictment.  The  indictment  followed  substan- 
tially the  .words  of  the  statute.  This  is  ordinarily  sufficient  where  the 
statute  defines  the  offence  which  it  creates. 

Same. — Competency  of  Jurors.— Formation  and  Expression  of  Opinion. — Ability 
to  Yield  to  Evidence. — On  a  trial  for  selling  intoxicating  liquor  to  be 
drunk  on  the  premises,  two  of  the  jurors  who  served  upon  the  trial 
were  challenged  for  cause,  but  were  held  by  the  trial  court  to  be  com- 
petent. They  both  served  the  day  before  upon  a  jury  in  a  criminal 
cause,  in  which  the  appellant  was  the  defendant,  which  involved,  to 
some  extent,  the  question  as  to  how  the  appellant  used,  and  permitted  to 
be  used,  his  house,  the  lot  in  the  rear  of  it,  and  the  appurtenances  be- 
longing to  the  house  in  the  matter  of  the  sale  and  drinking  of  liquors, 
They  said,  on  their  voir  dirt,  that  they  had  formed  and  expressed  an 
opinion  as  the  result  of  that  trial  as  to  how  said  premises  were  shown 
to  have  been  kept,  but  that  the  opinion  so  formed  would  yield  to  evi- 
dence, and  that  they  could  try  the  case  at  bar  fairly  and  impartially, 
and  that  it  would  not  require  any  more  evidence  favorable  to  the  ap- 
pellant to  enable  them  to  render  a  verdict  in  his  favor  in  the  present 
case  than  if  they  had  not  heard  the  evidence  in  the  former  case.  It 
was  not  shown  that  they  had  talked  with  the  witnesses  or  ever  heard 
them  testify  as  to  the  subject-matter  involved,  or  that  they  had  any 
prejudice  against  the  appellant,  or  the  business  in  which  he  was  en- 
gaged. 
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Held,  that  under  section  1793,  R.  S.  1881,  the  court  did  not  abuse  its  dis- 
cretion in  allowing  said  jurors  to  serve. 

From  the  Morgan  Circuit  Court. 

/.  H.  Jordan^  0.  Matthews  and  H.  A.  Smock,  for  appellant. 

A.  G.  Smithy  Attorney  General,  E.  S.  Davis,  Prosecuting 
Attorney,  N.  A.  Whitaker,  J.  M.  Bishop  and  J.  J.  Hilton, 
for  the  State. 

New,  J. — The  appellant  was  indicted,  tried  and  convicted 
for  a  violation  of  section  5320,  R.  S.  1881. 

Errors  are  assigned  upon  the  overruling  of  a  motion  to 
*  quash  the  indictment,  and  the  overruling  of  motions  for  a 
new  trial  and  in  arrest  of  judgment. 

The  indictment  is  as  follows  : 
"State  of  Indiana,  Morgan  County,  ss. :  In  the  Morgan  Cir- 
cuit Court,  February  Term,  1891. 
"  The  State  of  Indian  v.  Thomas  Howell." 
"  The  grand  jury  of  the  county  of  Morgan,  upon  their  oaths, 
do  present  that  at  the  county  of  Morgan  in  the  State  of  In- 
diana, on  the   15th  day  of  November,   1890,  one  Thomas 
Howell    did    then    and  ^there    unlawfully   sell  to   Moses 
Crutchfield,  at  and  for  the  price  of  fifteen  cents,  one  quart 
of  intoxicating  liquor,  to  wit,  beer,  to  be   then  and  there 
drunkand  suffered  to  be  drunk  in  the  house,  outhouse,  yard, 
garden,  and  the  appurtenances  thereto  belonging,  of  the  said 
Thomas  Howell,  where  the  said  liquor  was  sold,  he,  the  said 
Thomas  Howell,  not  then  and  there  having  a  license,  under 
the  State  law,  to  sell  intoxicating  liquor,  contrary,  etc. 

"  Edwabd  S.  Davis,  Prosecuting  Atty." 
Upon  the  motion  to  quash  it  is  urged  by  counsel  for  the 
appellant  that  it  can  not  be  understood  from  the  indict- 
ment that  it  was  found  by  the  grand  jury  of  the  county  in 
which  the  court  was  held ;  that  for  anything  that  appears  in 
the  indictment,  it  may  have  been  found  by  a  grand  jury  of 
a  county  named  Morgan  in  some  other  State.    We  think  the 
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objection  is  without  merit.  It  is  shown  by  the  record  that 
the  indictment  was  returned  "  by  the  grand  jury  of  Morgan  • 
county,  Indiana,  into  open  court/'  In  the  indictment  the 
grand  jury  is  styled  "the  grand  jury  of  the  county  of  Mor- 
gan.'^ It  is  impossible  to  doubt  that  the  Morgan  county 
thus  named  is  the  identical  ^'  Morgan  county  "  named  in  the 
caption  of  the  indictment^  and  which  is  there  shown  to  be  a 
county  in  the  State  of  Indiana.  Morgan  county,  Indiana, 
was  the  county  in  which  the  grand  jury  and  court  were  sit- 
ting, and  the  offence  committed  is  in  the  body  of  the  indict- 
ment laid  "  in  the  county  of  Morgan,  in  the  State  of  Indi- 
ana.'' No  question  has  been  raised  but  that  the  grand  jury  ' 
possessed  all  the  statutory  qualifications. 

That  the  caption,  or  margin,  of  an  indictment  may  be 
looked  to  in  determining  questions  of  this  kind  we  cite : 
EvarU  v.  State,  48  Ind.  422;  Long  v.  State,  56  Ind.  133; 
State  V.  Beebe,  83  Ind.  171 ;  State  v.  Lane,  4  Ired.  113 ;  State 
V.  Jordan,  12  Tex.  205 ;  Commonwealth  v.  Quin,  5  Gray, 
478  ;  StaU  v.  Wentioorth,  37  N.  H.  196 ;  Moore  Criminal 
Law  (2d  ed.),  section  46  and  notes ;  1  Bishop  Criminal  Pro- 
cedure (3ded.),  section  383;  sections  1755, 1756,  R.  S.  1881. 

It  is  further  claimed  by  appellant's  counsel  that  the  words, 
"  he,  the  said  Thomas  Howell,  not  then  and  there  having  a 
license  under  the  State  law  to  sell  intoxicating  liquors,"  do 
not  constitute  a  sufficient  negation  or  denial  of  the  appel- 
lant's right  to  sell  intoxicating  liquors  as  charged. 

The  indictment  is  based  upon  the  following  statute : 

"  Any  person  not  being  licensed  according  to  the  pro- 
visions of  this  act,  who  shall  sell  or  barter,  directly  or  indi- 
rectly, any  spirituous,  vinous  or  malt  liquors  in  a  less  quan- 
tity than  a  quart  at  a  time,  or  who  shall  sell  or  barter  any 
spirituous,  vinous  or  malt  liquors  to  be  drunk  or  suffered  to 
be  drunk  in  his  house,  out-house,  yard,  garden  or  the  ap- 
purtenances thereto  belonging,  shall  be  deemed  guilty  of  a 
misdemeanor  and,  upon  conviction  thereof,  shall  be  fined  in 
any  sum  not  less  than  twenty  dollars  nor  more  than  one  hun- 
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dred  dollars,  to  which  the  court  or  jury  trying  the  cause 
may  add  imprisoument  in  the  county  jail,  of  not  less  than 
thirty  days  nor  more  than  six  months/^ 

By  this  statute  two  distinct  offences  are  created :  The  first 
is  the  selling  or  bartering  directly  or  indirectly,  without  a 
license,  the  kind  of  liquors  named,  in  less  quantities  than  a 
quart  at  a  time.  The  second  is  the  selling  or  bartering^ 
without  license,  the  kind  of  liquors  named,  to  be  drunk  or 
suffered  to  be  drunk  in  the  house,  etc. 

The  acts  thus  named  are  made  criminal  when  done  by 
''  any  person  not  being  licensed  according  to  the  provisions 
of  this  act.''  The  indictment  plainly  charges  the  commis- 
sion by  the  appellant  of  the  offense  named  in  the  second 
clause  of  the  section,  and  affirms  that  the  appellant  did  not 
then  and  there  have  a  license  under  the  laws  of  this  State  to 
sell  intoxicating  liquor. 

Counsel  for  the  appellant  say  that  the  negation  should 
have  been  more  than  this;  that  it  should  have  been  alleged 
that  the  appellant  did  not  have  license  to  sell  liquor  to  be 
drunk  in  the  places  named  in  the  charging  part  of  the  in* 
dictment. 

The  indictment  charges  the  offence  complained  of  substan- 
tially in  the  words  of  the  statute.  This  is  ordinarily  suffi- 
cient where  the  statute  defines  the  offence  which  it  creates.  1 
Bishop  Criminal  Procedure  (3d  ed.),  sections  611, 612.  This 
rule  has  been  applied  by  the  Supreme  Court  of  this  State  to 
cases  arising  under  the  statute  here  involved.  See  State  v. 
Wickey,  57  Ind.  596 ;  Delano  v.  State,  66  Ind.  348  ;  Shinn  v. 
State,  68  Ind.  423 ;  State  v.  AUiabach,  69  Ind.  50 ;  Payne  v. 
State,  74  Ind.  203 ;  Howard  v.  State,  87  Ind.  68 ;  Betts  v. 
«a<€,  93  Ind.  375 ;  State  v.  Miller,  98  Ind.  70 ;  StcUe  v.  Giles, 
125  Ind.  124. 

Our  attention  has  been  called  to  the  case  of  Burke  v.  State, 
52  Ind.  522.  In  that  case  the  indictment  was  for  selling 
liquor  in  a  less  quantity  than  a  quart  at  a  time  without 
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license.  The  question  as  to  the  proper  form  of  negation  in 
a  case  'like  the  present  was  therefore  not  directly  involved. 

In  the  case  of  Staie  v.  Wickeyy  supra,  a  case  like  this,  the 
words  of  negation  used  in  the  indictment  were,  "  they  not 
being  then  and  there  licensed,  according  to  the  laws  of  In- 
diai^a,  in  force  at  that  time.  The  court  held  this  to  be  suffi- 
cient, saying :  "  It  seems  to  us  this  objection  is  not  well 
taken.  The  indictment  contains  the  same  language,  in  sub- 
stance, as  is  contained  in  the  section  of  the  act  under  which 
it  is  found.  It  has  been  repeatedly  held  by  this  court,  as  a 
general  rule,  that  this  was  sufficient.  And,  besides,  the  mean- 
ing of  the  language  used  in  this  indictment  is  made  so  plain 
by  its  context  that  the  indictment  can  not  be  correctly  charged 
with  uncertainty  on  this  ground."    . 

The  same  may  be  said  of  the  objection  now  being  con- 
sidered. The  indictment  in  the  present  case  is  not  unlike, 
in  all  essential  respects,  the  form  in  most  general  use,  in  such 
cases.     See  Gillett  Criminal  Law,  section  577,  and  notes. 

Two  of  the  jurors  who  served  upon  the  trial  were  challenged 
for  cause,  but  were  held  by  the  trial  court  to  be  competent. 
They  both  served  the  day  before  upon  the  jury  in  the  trial 
of  a  criminal  cause  in  which  the  appellant  was  the  defend- 
ant. The  character  of  that  case  is  not  disclosed  by  the  rec- 
ord, except  that  it  involved  to  some  extent  the  question  as  to 
how  the  appellant  used,  and  permitted  to  be  used,,  his  house, 
the  lot  in  the  rear  of  it,  and  the  appurtenances  belonging  to 
the  house  in  the  matter  of  the  sale  and  drinking  of  liquors. 

The  jurors  so  challenged  said,  on  their  voir  dire,  that  they 
had  formed  and  expressed  an  opinion,  as  the  result  of  that 
trial,  as  to  how  said  premises  were  shown  to  have  been  kept. 
They  also  said  that  the  opinion,  so  formed,  would  yield  to 
evidence ;  that  they  could  try  the  case  at  bar  as  fairly  and 
impartially  upon  the  evidence  anfl  law  as  if  they  had  not 
heard  the  other  case.  They  also  said  that  it  would  not  re- 
quire any  more  evidence  favorable  to  the  appellant  to  enable 
them  to  render  a  verdict  in  his  favor  in  the  present  case  than 
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if  they  had  not  heard  the  evidence  in  the  former  case.  It 
does  not  appear  that  they  had  formed  or  expressed  an  opin- 
ion as  to  the  guilt  of  the  appellant  in  the  case  at  bar,  nor 
that  they  hadttalked  with  the  witnesses,  or  ever  heard  them 
testify  as  to  the  subject-matter  involved.  It  is  not  shown 
that  they  had  any  prejudice  against  the  appellant  or  the  busi- 
ness in  which  he  was  engaged.  Noif  would  it  seem  from 
the  questions  propounded  that  they  were  suspected^  in  that 
regard. 

The  second  clause  of  section  1793,  R.  S.  1881,  declaring 
what  shall  be  good  cause  for  challenge  in  a  criminal  trial, 
reads  thus :  "'  That  he  has  formed  or  expressed  an  opinion 
as  to  the  guilt  or  innocence  of  the  defendant.  But  if  a  per- 
son called  as  a  juror  state  that  he  has  formed  or  expressed 
an  opinion  as  to  the  guilt  or  innocence  of  the  defendant,  the 
court  or  the  parties  shall  thereupon  proceed  to  examine  such 
juror  on  oath  as  to  the  ground  of  such  opinion ;  and  if  it 
appears  to  have  been  founded  upon  reading  newspaper  state- 
ments, communications,  comments,  or  reports,  or  upon  ru- 
mors or  hearsay,  and  not  upon  conversations  with  witnesses 
of  the  transaction,  or  reading  reports  of  their  testimony,  or 
hearing  them  testify;  and  the  jurors  state  on  oath  that  he 
feels  able,  notwithstanding  such  opinion,  to  render  an  im- 
partial verdict  upon  the  law  and  evidence,  the  court,  if  sat- 
isfied that  he  is  impartial  and  will  render  such  verdict,  may, 
in  its  discretion,  admit  him  as  competent  to  serve  in  such 
case.'' 

"Whatever  impressions  had  been  made  upon  the  minds  of  the 
challenged  jurors  relative  to  the  appellant's  use  of  the  premises 
in  controversy  were  made  by  the  testimony  heard  by  them  in 
the  previous  trial.  We  do  not  believe  it  was  the  purpose  of  the 
statute  by  a*  challenge  for  cause  to  exclude  from  the  trial  of 
a  case  a  juror  simply  and  necessarily  because  during  the  same 
term  of  court,  or  at  some  former  term,  he  had  served  as  a 
juror  in  a  case  against  the  same  party,  and  had  thereby  be- 
come acquainted  in  some  degree  with  the  use  to  which  the 
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premises  of  the  party  had  been  put,  as  shown  by  the  evi- 
dence in  that  particular  case,  and  as  connected  with  that  par- 
ticular case.  A  juror  niay  know  of  facts  or  circumstances 
tending  to  create  the  belief  in  his  mind  that  the  accused  is 
a  man  to  be  suspected  of  guilty  practices  in  the  respects 
charged,  and  yet  be  able  and  entirely  willing  to  join  readily 
in  a  fair  and  impartial  verdict.  If  such  persons  are  to  be 
necessarily  excluded  from  serving  on  juries  it  would  often 
happen  that  in  an  entire  community  the  number  would  be 
few  who  could  escape  challenge  for  cause  as  jurors  in  cases 
of  open  and  flagrant  violation  of  law.  If  such  a  rule 
should,  in  every  case,  be  applied  it  would  be  of  frequent  oc- 
currence that  the  trial  of  one  cause  by  the  regular  panel  of 
jurors  would  disqualify  them,  no  matter  what  their  charac- 
ter as  jurors,  from  trying  other  causes  against  the  same 
party.  A  very  large  discretion  must  necessarily  be  lodged 
with  the  trial  court  in  its  decision  as  to  the  competency  of 
jurors.  It  is  only  where  there  has  been  a  manifest  abuse  of 
such  discretion  that  this  court  can  interfere.  Elliott  y.  State, 
73  Ind.  10 ;  Shields  v.  State,  95  Ind.  299 ;  Stephenson  v.  StaU, 
110  Ind.  358;  Dolan  v.  StaU,  122  Ind.  141. 

Instructions  given  by  the  court  are  complained  of  by  the 
appellant.  We  do  not  think  they  are  subject  to  criticism. 
They  were  not  unfavorable  to  the  appellant. 

We  are  asked  to  reverse  the  judgment  upon  the  evidence. 
This  we  can  not  do.  The  evidence  for  the  State  sustains  the 
verdict  on  all  material  points.  No  evidence  was  introduced 
by  the  appellant. 

The  court  did  not  err  in  overruling  the  motion  in  arrest 
of  judgment. 

The  judgment  is  affirmed,  with  costs. 

Filed  March  4, 1892. 
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No.  557. 

Elliott  bt  al.  v.  The  Stone  City  Bank. 

Landlord  and  Tenant. — Tenancy  from  Year  to  Year. — Notice  to  Termu 
nate^^How  Long  Mtat  be  Gtven.— Where,  in  an  action  against  a  tenant 
for  poesession,  the  evidence  showed  that  there  was  no  written  lease,  bat 
a  general  tenancy,  the  rent  being  payable  monthly  at  a  stipulated  sum, 
it  was  a  tenancy  from  year  to  year,  and  a  three  months'  notice  "  given 
prior  to  the  expiration  of  the  year,''  was  necessary  for  its  termination. 
Sections  5208-9,  B.  a  1881. 

PBAcncE. — ParagraphB  of  Anmoer  Stricken  Out, —  When  not  in  the  Beeord. — 
Where  paragraphs  of  answer  are  stricken  out,  and  the  same  are  not 
brought  back  into  the  record  by  bill  of  exceptions  or  order  of  court, 
though  they  are  copied  in  the  transcript,  they  can  not  be  regarded  as 
in  the  record. 

From  the  Lawrence  Circuit  Court. 
J.  Oiles,  for  appellants. 
If.  F.  Dunn,  for  appellee. 

Blagk^  J. — The  appellee  sued  the  appellants,  and  recov- 
ered judgment  for  the  possession  of  certain  real  estate  in 
the  city  of  Bedford,  with  damages  for  the  detention  thereof 
after  the  alleged  termination,  by  notice  to  quit,  of  the  ten- 
ancy of  the  appellants. 

The  court,  upon  the  appellee's  motion,  struck  out  certain 
paragraphs  of  answer,  leaving  in  the  record  the  general  de- 
nial as  the  only  answer. 

The  statute  (R.  S.  1881,  section  5225)  directs  the  char- 
acter of  the  complaint  in  such  an  action.  The  proceedings 
subsequent  to  the  complaint,  though  the  action  be  com- 
menced in  the  circuit  court,  may  be  as  in  civil  cases  before 
justices,  in  which  all  matters  of  defence,  except  the  statute 
of  limitations,  set-off  and  matter  in  abatement,  may  be  given 
in  evidence  without  plea.  Sections  1460,  5229,  B.  S.  1881 ; 
Poffenberger  v.  Blackstone,  57  Ind.  288. 

The  answers  struck  out  were  not  brought  back  into  the 
record  by  bill  of  exceptions  or  order  of  court ;  therefore, 
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though  they  are  copied  in  the  transcript,  they  can  not  be  re- 
garded as  in  the  record.  StaiCy  ex  reL,  v.  Krug,  82  Ind.  58 ; 
McDonald  v.  Geuendorff,  128  Ind.  153. 

A  motion  for  a  new  trial  made  by  the  appellants  was  over- 
ruled. 

The  evidence  showed  that  the  property  in  question  was 
conveyed  to  the  appellee  while  in  the  possession  of  the  ap- 
pellants as  tenants  of  the  appellee^s  grantor,  on  the  16th  of 
February,  1891. 

The  notice  to  quit  was  dated  February  18th,  1891,  and  by 
its  terms  it  was  a  notice  to  the  appellants  to  yi^ld  up  to  the 
appellee  possession  of  the  premises  on  or  before  April  1st, 
1891,  and  that  the  'Mease  and  rental,'^  under  which  the  ap- 
pellants claimed  to  hold,  would  expire  on  March  31st,  1891. 
There  was  no  proof  of  the  service  of  the  notice.  It  seems 
to  have  been  treated  on  the  trial  by  all  parties  as  a  month's 
notice  to  quit,  and  no  reference  to  the  failure  to  prove  ser- 
vice has  been  made  by  counsel  in  this  court. 

Joseph  A.  Heitger  was  shown  to  have  been  the  agent  of 
the  appellee's  grantor,  and  to  have  rented  the  property  for 
said  grantor,  and  to  have  collected  the  rents.  He  was  a  wit- 
ness for  the  appellee,  and  testified  that  the  appellants  had 
occupied  the  property  for  some  two  or  three  years ;  that  he 
never  had  any  specific  contract  with  them,  but  that  they  paid 
rent  at  fifteen  dollars  a  month,  and  paid  at  the  end  of  each 
month,  generally;  that  in  December,  1889,  he  told  Elliott, 
one  of  the  appellants,  that  he,  said  agent,  would  raise  the 
rent  from  fifteen  to  eighteen  dollars  a  month,  beginning  on 
the  1st  of  January,  1890 ;  that  he  raised  it  to  eighteen  dol- 
lars, payable  monthly,  and  so  told  Elliott;  that  he  always 
paid  it  monthly,  except  when  the  agent  granted  an  extension ; 
that  in  December,  1889,  he  said  to  Elliott,  "  You  had  better 
let  me  lease  the  building  to  you  for  three  years ; "  that  El- 
liott said,  "  Let  it  go  as  it  has  been  going  on  ; "  that  after 
January  1st,  1890,  the  appellants  continued  to  pay  rent  at 
eighteen  dollars  per  month  ;  that  he  did  not  say  to  Elliott  that 
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he  could  have  it  for  three  years  at  eighteen  dollars  a  months 
bat  did  ask  him  if  they  would  take  it  at  that  rate  ;  that  there 
was  no  time  for  them  to  give  up  the  property ;  that  it  was 
like  a  general  tenancy  ;  that  they  could  have  it  for  ten  years 
if  they  had  wanted  it ;  that  there  was  no  special  time  to  pay 
rent ;  that  sometimes  it  was  paid  on  the  first  of  the  month, 
and  sometimes  it  went  over  to  some  other  time. 

Whatever  the  character  of  the  tenancy  indicated  by  this 
evidence,  there  was  nothing  in  the  other  evidence  of  the  ap- 
pellee tending  to  show  a  tenancy  of  any  other  character. 
They  introduced  other  evidence  tending  to  show  that  there 
was  no  lease  for  three  years,  and  no  contract  for  a  tenancy 
for  any  definite  period. 

The  appellants  introduced  two  receipts  for  rent  paid  by 
them  to  said  agent,  one  dated  July  1st,  1890,  for  $75,  on 
rents  commencing  January  1st,  1890,  and  one  dated  August 
4th,  1890,  for  $51,  in  full  for  rent  to  August  1st,  1890.  They 
introduced  evidence  tending  to  show  the  ofier  by  said  agent, 
and  the  acceptance  by  the  appellants  of  a  proposition  to  lease 
the  property  to  the  appellants  for  three  years  from  the  Ist 
of  January,  1890. 

None  of  the  evidence  showed  that  the  appellants  were  at 
any  time  tenants  holding  over  after  the  expiration  of  a  ten- 
ancy for  a  definite  period.  The  court  trying  the  cause  did 
not  conclude  from  the  evidence  that  they  were  holding  un- 
der a  parol  lease  for  three  years,  commencing  January  1st, 
1890.  There  was  but  one  other  kind  of  tenancy  indicated 
by  the  evidence,  and  this  the  court  treated  as  a  tenancy  from 
month  to  month. 

The  evidence  of  the  appellee  tended  to  show  a  general 
tenancy,  a  general  letting  without  any  limitation  of  time,  the 
rent  payable  monthly,  at  a  certain  rate  per  month. 

This  was  a  tenancy  from  year  to  year,  and  could  not  be 
terminated  by  notice  for  a  period  less  than  three  months. 
Sections  5208,  5209,  R.  S.  1881 ;  Ridgely  v.  Stilwell,  25  Mo. 
570;  Laugkran  v.  Smith,  75  N.  Y.  205;  Rothschild  v.  Will- 
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iamsony  83  Ind.  387  ;  Ross  v.  Schneider y  30  Ind.  423 ;  Swan 
V.  Olarky  80  Ind.  57  ;   CoomUr  v.  Jffe/ner,  86  lod.  108. 

The  evidence  was  not  sufficient  to  sustain  the  finding.  In 
view  of  this  conclusion,  it  does  not  seem  to  be  necessary  to 
notice  other  matters  discussed  by  counsel. 

The  judgment  is  reversed,  and  the  cause  is  remanded^  with 
instruction  to  sustain  the  motion  for  a  new  trial. 

Filed  March  3, 1892. 


No.  435. 

DiPEET  V.  Jones. 


JxTDOMENT. — B»  AdjtLdicaUL-—Pert(mal  Property. Sah  of  by  Judgment  Debtor, 
Bqmrehase  of. — Exeeuiian  Lien. — ExtmpUon, — Where,  after  the  sale  of  per- 
sonal property  by  a  judgment  debtor,  who  claimed  it  as  exempt  from 
execution,  it  was  decided  in  an  action  between  the  purchaser  and  the 
sheriff,  who  had  levied  upon  the  property  in  the  purchaser's  possession, 
that  the  same  was  subject  to  the  levy,  and  no  appeal  was  taken  from 
said  judgment,  and  the  judgment  debtor  thereafter  repurchased  the 
property,  he  took  it  subject  to  said  lien,  and  is  concluded  by  said  judg- 
ment from  setting  up  a  claim  to  exemption. 

Appeal. — Decuion  of  Supreme  Court.  —Law  of  Oaae  on  Sub6equ.ent  AppedL — 
The  decision  of  the  Supreme  Court  in  a  cause  continues  to  be  the  law 
of  the  case  on  a  subsequent  appeal  to  the  Appellate  Court. 

From  the  Marshall  Circuit  Court. 

/.  D.  McLaren  and  E.  C.  MartindaU,  for  appellant. 

D.  McDuffie  and  A.  J.  Oauld,  for  appellee. 

Reinhard^  J. — The  only  question  presented  by  the  as- 
signment of  errors  is  as  to  the  correctness  of  the  conclusions 
of  law  of  the  court  drawn  from  the  special  findings.  The 
action  is  by  the  appellant  against  the  appellee  for  the  recov- 
ery of  three  horses  and  a  set  of  harness.  The  latter  is  the 
sheriflP  of  Starke  county,  and  claims  to  hold  said  property  by 
virtue  of  an  execution  issued  against  the  appellant  upon  a 
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judgmeDt  against  him.  The  appellee  claims  the  properly 
as  exempt  from  execution.  The  cause  originated  in  the 
Starke  Circuit  Court,  and,  upon  change  of  venue,  was  trans- 
ferred to  the  court  below.  Upon  a  former  trial  the  present 
ap]>ellant  prevailed.  On  appeal  to  the  Supreme  Court  by 
Jones,  the  present  appellee,  the  judgment  was  reversed,  and 
the  cause  remanded.  Jones  v.  Dipert^  123  Ind.  594.  There 
was  a  new  trial,  by  the  court,  and  a  finding  and  judgment 
for  appellee.  At  the  request  of  appellant  the  court  made  a 
special  finding  of  the  facts,  which  may  be  summarized  as 
follows :  That  on  the  27th  day  of  October,  1884,  one  Mar- 
cus A.  O.  Packard  recovered  a  judgment  in  the  Marshall 
Circuit  Court  on  a  promissory  note  against  the  appellant  and 
others,  in  the  sum  of  $139  and  costs ;  that  appellant  then 
was  and  still  is  a  resident  householder  of  this  State,  and 
during  the  years  1886,  1887  and  1888,  resided  with  his 
family,  in  Oregon  township,  Starke  county,  Indiana;  that 
on  November  20th,  1884,  Packard  caused  an  execution  to 
be  issued  on  his  judgment  and  delivered  it  to  the  sherifif  of 
Starke  county,  which  was  duly  returned  unsatisfied  and  with 
the  endorsement  of  Samuel  Koontz,  Jr.,  as  replevin  bail 
thereon,  duly  taken  and  approved  by  the  sheriff;  that  in 
January,  1887,  the  appellant  was  the  owner  of  all  the  prop- 
erty described  in  the  complaint,  which  property,  with  some 
other  articles,  he  sold  to  El  win  E.  Davis  on  January  30th, 
1887^  under  an  agreement  that  he  would  keep  and  feed 
the  horses  for  Davis  till  he  (Davis)  got  ready  to  move 
West,  in  the  spring  following,  and  Davis  paid  appel- 
lant two-thirds  of  the  purchase-price  of  the  property  on 
that  day  and  secured  the  remainder  by  a  chattel  mortgage 
on  the  horses  described  in  the  complaint ;  that  all  the'  prop- 
erty of  every  kind  and  description  then  owned  by  the  appel- 
lant, or  in  which  he  had  any  interest,  including  the  property 
in  controversy,  was  less  than  $600  in  value ;  that  the  note 
upon  which  Packard's  judgment  was  .founded  was  executed 
March  8th,  1884 ;  that  the  appellee  was  the  sheriff  of  Starke 
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county  daring  the  year  1887,  and  on  the  4th  day  of  Febru- 
ary, 1887,  Packard  caused  another  execution  to  be  duly 
issued  on  his  said  judgment  and  delivered  the  same  to  said 
appellee  as  such  sheriflP  on  the  8th  day  of  February,  1887; 
that  the  appellee  never  levied  said  execution  on  the  appel- 
lant'^s  property,  and  never  demanded  payment  or  property 
from  him  thereon ;  that  on  March  7th,  1887,  while  Davis  was 
loading  his  property  on  a  railroad  car  in  Grovertown,  Starke 
county,  to  move  it  west  to  where  he  was  going  to  locate  with 
his  family,  the  appellant  delivered  to  Davis,  at  Grovertown, 
the  property  in  controversy  and  received  the  remainder  of 
the  purchase-money  therefor,  and  after  the  said  property 
had  been  delivered  to  Davis  by  the  appellant,  the  appellee, 
as  sheriff  of  Starke  county,  came  and  seized  the  same,  and 
levied  the  execution  upon  it  as  the  property  of  appellant; 
that  on  the  9th  day  of  March  following,  Davis  filed  his  veri* 
fied  complaint  in  replevin  against  said  appellee,  as  sheriff, 
in  the  Starke  Circuit  Court,  which  was  then  in  session,  al* 
leging  ownership  and  right  of  immediate  possession,  to 
which  complaint  appellee  appeared  and  filed  an  answer  in 
denial  and  a  special  plea  alleging  that  as  sheriff  of  Starke 
county  he  had  seized  the  property  in  controversy  as  the 
property  of  appellant  to  satisfy  said  execution,  and  that  he 
held  said  property  by  virtue  of  such  levy,  and  demanded 
judgment,  etc.;  that  the  issue  thus  joined  was  tried  and  de- 
termined in  said  court  in  favor  of  the  appellee,  the  said 
sheriff,  and  on  the  25th  day  of  March,  1887,  judgment  was 
rendered  that  he  have  and  hold  the  possession  of  said  prop- 
erty ;  that  appellant  herein  was  not  a  party  to  said  suit  of 
Davis  V.  JoiieSy  supra,  and  no  notice  was  served  on  him  to  ap- 
pear and  defend  his  title  in  said  suit ;  that  he  was  summoned 
as  a  witness  in  said  suit,  but  was  not  present  in  the  court-room 
during  the  trial  except  while  testifying;  that  Davis  took  no. 
appeal  from  the  judgment  rendered  against  him,  and  aban- 
doned further  proceedings,  and  demanded  of  the  appellant 
herein  a  return  of  the  money  paid  for  said  property,  viz.. 
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'f325;  that  appellant  thereupon  agreed  to  take  back  the 
property  from  Davis,  and  returned  to  him  the  purchase- 
money  therefor;  that  immediately  after  the  determioatfon 
of  said  suit  in  the  Starke  Circuit  Court,  the  appellee,  as  such 
sheri£P,  duly  advertised  said  property  for  sale  on  said  execu- 
tion as  the  property  of  the  plaintiff,  Samuel  Dipert ;  that 
twenty  days  before  the  day  set  for  the  sale  of  the  property 
on  the  execution  the  appellant  made  out  and  delivered  to 
said  sheriff  a  schedule^  in  due  form,  of  all  his  property,  in- 
cluding that  in  controversy,  and  chose  and  returned  to  the 
said  sheriff  a  suitable  person  to  act  as  appraiser,  and  de- 
manded that  said  property  described  in  the  schedule  be  set 
off  to  him  as  exempt  from  sale  on  said  execution ;  that  the 
appellee  refused  to  do  so,  but  on  the  18th  day  of  April,  1887, 
proceeded  to  sell  all  the  property  in  controversy  here  on 
said  execution  as  the  appellant's  property ;  that  all  the  prop- 
erty set  out  in  said  schedule,  including  that  described  in  the 
complaint  in  this  action,  was  of  less  value  than  $600  on  that 
day,  and  that  the  property  described  in  the  complaint  was 
of  the  value  of  $360  at  the  day  of  the  commencement  of  this 
action ;  that  at  the  said  trial  of  Davis  v.  Jones,  supra,  in  the 
Starke  Circuit  Court,  no  evidence  was  offered  or  given  as  to 
the  amount  of  the  value  of  the  property  held  and  owned  by 
the  appellant,  or  on  which  he  had  any  interest  at  the  time 
he  sold  and  delivered  the  property  described  in  the  com- 
plaint in  this  action  to  said  Davis ;  and  that  the  appellant 
was  deprived  of  the  use  and  possession  of  the  horses  men- 
tioned in  the  complaint  for  twenty-four  days,  which  is  of  the 
value  of  $36 ;  that  the  proceeds  of  the  sale  so  made  by  the 
sheriff  were  all  duly  applied  to  the  satisfaction  of  said  exe- 
cution. 

The  court's  conclusion  from  these  facts  was  that  the  prop- 
erty in  controversy  was  subject  to  the  lien  of  the  execution 
in  the  appellee's  hands  as  sheriff,  and  was  legally  sold  by  him 
upon  the  same,  and  that  appellant  ought  to  take  nothing  by 
this  action. 

Vol.  4.— 11 
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This  ruling,  it  is  earnestly  insisted,  was  erroneous.  It  is  " 
claimed  by  appellant's  counsel  that  the  only  effect  which  the 
judgment  in  the  suit  between  Davis  and  the  appellee  could 
have  had  was  the  declaration  that  the  sale  from  Dipert  to 
Jones  was  fraudulent ;  but  that,  notwithstanding  there  may 
have  been  a  fraudulent  transfer  of  the  property  from  appel- 
lant to  Davis,  still,  as  appellant  was  a  householder  and 
entitled  to  an  exemption  of  $600  in  property,  he  had  a  right 
to  claim  the  horses  and  harness  described  in  the  complaint 
as  exempt  from  sale  on  the  execution  regardlessof  the  judg- 
ment in  that  case. 

It  may  be  admitted  that  the  fraudulent  sale  by  an  indigent 
debtor  who  is  entitled  to  exemption  of  any  or  all  of  his 
property  does  not  on  that  account  charge  the  property  with 
the  lien  of  the  execution.  But  it  does  not  follow  from  this 
that  the  court  committed  any  error.  The  special  findings 
show  that  the  appellant  claims  title  to  the  property  through 
Davis,  from  whom  he  purchased  it,  and  that  Davis  in  turn 
claimed  title  through  the  appellant,  of  whom  he  had  first 
bought  the  property.  After  the  transfer  to  Davis  the  chat- 
tels  were  levied  upon  by  the  appellee  as  sheriff  to  satisfy  the 
execution  in  his  hands.  Davis  brought  replevin,  and  as- 
serted in  effect  that  the  property  was  not  subject  to  the  levy, 
because  the  appellant  (from  whom  Davis  had  acquired  it) 
had  a  right  to  claim  it,  and  did  claim  it  as  exempt  under  the 
insolvent  debtor^s  act.  The  appellee  appeared  and  contested 
the  question  with  Davis.  The  court  found  against  Davis, 
and  decided  in  effect  that  Dipert  had  no  right  to  claim  the 
property  as  exempt,  and  that  the  same  was  subject  to  the 
levy,  the  lien  having  attached  while  the  jproperty  was  in  the 
possession  of  the  appellant,  who  was  the  execution  debtor. 
Why  the  court  came  to  this  conclusion  in  the  case  of  Davis 
V.  Jones,' supra,  we  do  not  know.  Perhaps  the  reason  may  be 
found  in  the  statement  of  the  court  below  in  its  special  find- 
ings, where  it  is  said  that  upon  that  trial  no  evidence  was  of- 
fered as  to  what  the  value  of  the  appellant's  entire  property 
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was.  But  whatever  may  have  been  the  reasons  for  the  court^s 
coDclusioo,  whether  they  were  sound  or  unsound,  there  was 
an  adjudication  of  the  question  as  to  whether  or  not  the  prop- 
erty was  subject  to  exemption  from  sale  upon  the  execution 
under  which  the  levy  was  made.     The  judgment  of  the  court 
was  that  it  was  not^  and  that  the  appellee,  as  sheriff,  could 
lawfully  hold  it  and  sell  it  upon  the  execution  in  his  hands. 
There  was  no  appeal  from  this  judgment,  and  it  remains  un* 
reversed  and  in  full  force.     It  is  therefore  impervious  to  any 
and  all  collateral  attack  with  regard  to  all  matters  that  were 
properly  in  issue  in  that  suit.    As  between  Davis  and  Jones, 
it  is  conclusive,  and  forever  fixes  the  status  of  the  property 
in  its  relation  to  the  lien  of  that  particular  execution.     The 
adjudication  binds,  not  only  the  parties  to  the  judgment,  but 
also  their  privies  in  ownership.    1  Black  Judg.,  section  260; 
2  Black  Judg.,  section  549,  et  seq.     If  the  appellant  had  any 
rights  under  the  exemption  laws,  he  should  have  saved  them 
through  Davis  upon  the  first  trial.     Whatever   rights   he 
now  has  in  the  property  were  acquired  subsequent  to  the 
rendition  of  the  judgment  in  the  case  of  Davis  v.  Jones,  supra, 
and  were  fixed  by  that  judgment.     By  it  the  lien  of  the  ex- 
ecution was  declared  valid,  and  the  appellant's  right  of  ex- 
emption therefrom  was  declared  invalid.     When  the  appel- 
lant purchased  the  property  back  from  Davis,  he  bought  it 
with  the  execution  lien  attached,  which  the  court  had  de- 
clared could  not  be  divested  by  the  privilege  of  exemption. 
When  the  appellant  sold  the  property  to  Davis,  as  between 
him  and  Davis,  the  sale  was  a  valid  one,  and  transferred  to 
Davis  all  the  interest  the  appellant  had  in  the  property. 
The  appellant,  if  he  was  entitled  to  the  benefit  of  the  ex- 
emption laws,  that  is,  if  he  was  a  householder  of  the  State 
and  owned  less  than  $600  in  property,  had  a  right  to  sell  his 
property  to  Davis  free  from  the  lien  of  the  execution.   Bam^ 
ard  V.  Brown,  112  Ind.  53;  Dumbould  v.  Rowley ^  113  Ind. 
353;  Ray  v.   Yamell,  118  Ind.  112.     The  debtor  in  such 
oases  holds  the  property  entirely  free  from  the  claims  of  cred- 
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itors.  Blair  v.  Smith,  114  Ind.  114.  But  it  must  be 
borne  in  mind  that  the  right  of  the  debtor  to  thus  convey 
his  property  depends  upon  one  very  important  condition, 
and  that  is,  he  must  be  entitled  to  the  benefit  of  the  exemp- 
tion laws.  If  he  is  not  entitled  to  this,  any  conveyance  of 
his  property  he  may  make  will  be  subject  to  any  and  all 
judgments  and  execution  liens  there  may  be  against  it. 
Hence,  when  the  appellant  sold  to  Davis,  if  the  former  had 
the  right  to  the  exemption  under  the  statutes,  Davis  took 
such  property  free  from  the  lien,  and  the  subsequent  sale 
from  Davis  back  to  the  appellant  would  likewise  be  free 
from  such  lien.  But  if  the  appellant  did  not  possess  the 
right  to  the  statutory  exemption  when  he  made  the  sale  to 
Davis,  then  the  latter  took  the  property  with  the  encum- 
brance of  the  execution  lien  upon  it,  and  when  Davis  again 
sold  the  property  to  the  appellant,  the  latter  toak  it  subject 
to  the  lien  also.  This,  we  think,  must  be  clear.  The 
only  question  is  then,  was  the  appellant  entitled  to  the  ben- 
efit of  exemption  ?  This  was  one  of  the  questions  litigated  in 
the  case  of  Davis  v.  Jones,  supra,  after  the  property  had  been 
sold  by  the  appellant  to  Davis,  and  before  the  latter  sold  it 
back  to  the  appellant.  In  that  case  the  court  decided  in  ef- 
fect that  the  appellant  was  not  entitled  to  have  his  propeily 
exempt  from  execution.  From  this  decision  neither  Davis 
nor  the  appellant,  his  privy  in  ownership,  took  any  appeal, 
and  it  stands  in  full  force.  *  It  is  therefore  binding  upon 
both  Davis  and  the  appellant. 

If  we  had  doubts  as  to  the  correctness  of  our  views  of 
the  law  as  heretofore  expressed  in  this  opinion,  they  would 
be  dispelled  by  what  was  decided  on  the  former  appeal. 
The  facts  before  the  Supreme  Court  were  the  same  as  they 
are  now  as  disclosed  by  the  record,  except  that  upon  the 
trial  from  which  that  appeal  resulted,  Jones,  the  sheriff, 
offered  in  evidence  the  record  of  the  proceeding  in  the  case 
of  Davis  V.  Jones,  supra,  for  the  purpose  of  showing  a 
former  adjudication  of  the  title  to  the  property  in  contro- 
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versy,  etc.  The  coart  below  excluded  the  evidence  offered. 
The  Supreme  Ck)urt  held  that  this  was  error,  aud  that  th<^ 
record  offei*ed  was  proper  evidence  for  the  purpose  for  which 
it  was  offered.  In  passing  upon  the  question  the  court  said  : 
"  Whether  the  appellant  was  a  householder  and  entitled  to 
the  $600  exemption,  and  had  not  to  exceed  $600  worth  of 
property  when  he  sold  to  Davis,  and  whether  or  not  the  sale 
to  Davis  was  bona  fidcy  were  questions  involved  in  the  ac- 
tion between  Davis  and  the  appellant,  and  having  been  de- 
termined and  settled  in  that  action  that  adjudication  was 
binding,  not  only  upon  Davis  but  upon  his  privy  in  owner- 
ship/'    Jones  V.  Dipert,  supra. 

The  decision  from  which  we  have  just  quoted  is  the  law 
of  this  case,  and  governs  it  in  all  subsequent  stages,  even  on 
another  appeal.  Nickless  v.  Pearson,  126  Ind.  477.  It  may 
be  truthfully  said,  therefore,  that  the  questions  raised  here 
have  been  fully  adjudicated  and  settled,  and  we  have  no  duty 
to  perform  but  to  follow  that  decision. 

The  court  did  not  err  in  its  conclusions  of  law. 

Judgment  affirmed. 

FUed  March  4, 1892. 


No.  361. 

Wilson  et  al.  v.  Kahn  bt  al. 

Pbactice.— ilppea/. — Auignment  of  Errors, —  Waiver  of, — "Where  counsel  for 
appellant  presents  in  his  brief  no  reason  or  authority  in  support  of  his 
assignment  of  errors,  he  thereby  waives  the  same,  notwithstanding  the 
fact  that  exceptions  were  properly  taken  to  such  alleged  errors. 

Prom  the  Henry  Circuit  Court. 

M.  P.  Turner  and  J.  M.  Brown^  for  appellants. 

M,  E.  Forkner,  for  appellees. 
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Robinson,  C.  J. — The  complaint  in  this  action  was  for 
money  had  and  received  by  tha  appellants  at  their  special 
instance  and  request  from  the  sale  of  property  sold  under 
a  mortgage  executed  by  Anderson  Spencer  to  the  appel- 
lees and  appellants  to  secure  several  debts  owing  to  the 
appellees  and  appellants  to  the  use  of  the  appellees,  which 
sum  of  money  appellants  failed  and  refused  to  pay  to  the 
appellees,  though  requested  so  to  do,  but  converted  said 
money  to  their  own  use.  Wherefore,  demand  for  judg- 
ment, etc. 

The  answer  was  general  denial. 

The  cause  was  tried  by  a  jury.  The  verdict  was  in  fa- 
vor of  the  appellees.  After  j  udgment  was  rendered  on  the 
verdict,  appellants  filed  a  motion  for  a  new  trial,  which 
was  overruled  and  exception  taken. 

The  only  error  properly  assigned  is  the  alleged  error  of 
the  court  in  overruling  the  motion  for  a  new  trial. 

The  causes  assigned  in  the  motion  for  a  new  trial  are: 

That  the  verdict  of  the  jury  was  not  sustained  by  suf- 
ficient evidence. 

That  the  verdict  of  the  jury  was  contrary  to  law. 

That  the  verdict  of  the  jury  was  contrary  to  law  and 
evidence. 

That  the  court  erred  in  giving  instructions  one,  two, 
three,  four  and  five  to  the  jury,  which  were  all  the  instruc- 
tions given  in  the  cause.   ■ 

The  evidence  is  in  the  record. 

The  brief  of  appellants  assumes  to  state  certain  facts 
involved  in  the  trial  of  the  cause  by  which  it  appears  that 
one  Anderson  Spencer  executed  a  chattel  mortgage  to 
appellants  to  secure  and  indemnify  them  as  his  sureties 
upon  certain  debts  therein  named ;  that  said  mortgage  as 
so  executed  was  delivered  to  the  recorder  of  Henry  county 
to  be  entered  of  record ;  that  before  the  same  was  recorded 
the  mortgagor  caused  said  mortgage  to  be  altered  and 
changed  by  the  notary  public  who  had  drawn  up  and  ac- 
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knowledged  the  same,  so  as  to  inclade  Oliver  P.  M.  -Hub- 
bard as  a  surety  for  said  mortgagor  on  a  debt  to  the  ap- 
pellees; that  the  mortgage  as  thus  altered  and  changed, 
after  being  recorded,  went  into  the  hands  of  the  appel- 
lants, and  remained  in  their  possession  until  the  mort- 
gaged property  was  sold  by  appellants. 

This  action  was  commenced  by  the  appellees  against 
the  appellants  to  recover  the  amount  due  them  on  their 
debt  secured  by  said  mortgage  arising  out  of  the  sale  of 
the  mortgaged  property,  and  that,  as  the  mortgage  had 
been  altered  and  changed  as  aforesaid  without  appellants' 
consent;  that  they  were  not  liable  in  this  action.  The 
appellees  claimed  that  it  was  the  intention  of  the  mort- 
gagor to  include  in  the  mortgage  when  executed  the  debt 
to  appellees  for  which  said  Hubbard  was  surety,  and  that 
said  debt  was  omitted  by  mistake,  and  the  mortgage  was, 
before  recorded,  corrected  so  as  to  carry  out  the  intention 
of  the  mortgagor ;  that  after  the  mortgage  was  recorded 
as  thus  corrected,  appellants  received  and  accepted  it  with 
the  alteration  and  change  made,  and  were  bound  by  its 
provisions  to  account  to  the  appellees  for  their  share  of 
the  proceeds  derived  from  the  sale  of  the  mortgaged  prop- 
erty ;  that  the  intention  of  the  mortgagor  was  to  execute 
the  mortgage  as  corrected  to  secure  said  Hubbard  in  said 
debt  to  appellees,  and  was  correctly  recorded,  including 
said  debt  so  secured. 

No  error  is  pointed  out  or  discussed  in  appellants'  brief. 
After  setting  out  in  the  brief  the  assignment  of  errors,  the 
brief  proceeds  to  say :  "  Believing  that  the  errors  of  the 
court  below  as  assigned  by  the  appellants  are  so  manifest 
as  to  make  the  judgment  appear  clearly  wrong  and  unsup- 
ported either  by  law  or  the  evidence,  we  refrain  from 
further  argument  and  submit  the  cause.'* 

This  statement  does  not  constitute  an  argument  or  pre- 
sent any  question  in  this  court.  No  reasons  are  assigned 
why  th^  court  erred  in  overruling  the  motion  for  a  new 
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trial,  and,  although  the  instructions  given  were  properly 
excepted  to  and  assigned  as  a  cause  for  a  new  trial  in  the 
motion,  the  objections  to  the  instructions  are  not  argued 
in  the  appellants'  brief  or  supported  by  authority,  nor  is 
any  cause  assigned  in  the  motion  for  a  new  trial  discussed 
by  the  appellant.  The  assignment  of  error  is  therefore 
waived.  This  question  has  been  so  repeatedly  settled  as 
to  need  no  citation  of  authority. 

Judgment  is  affirmed  at  appellants'  costs. 

FUed  March  4, 1892. 


No.  398. 

Vannatta  v.  Duffy. 


Pbactice. — Misconduct  of  Counael  in  Argument — Quation. — How  Saved. — In 
order  to  save  the  question  of  alleged  miscondact  on  the  part  of  coun- 
sel in  making  an  argument  to  the  jury,  an  objection  should  have  been 
made,  and  a  ruling  insisted  upon  that  the  remarks  were  improper,  and 
that  they  should  be  withdrawn  by  counsel  and  disregarded  by  the  jury, 
and,  failing  to  obtain  a  favorable  ruling,  an  exception  should  have  been 
taken  to  the  action  of  the  court.  After  this  still  other  remedies  were  availa* 
ble.  The  complaining  party  could  have  moved  to  set  aside  the  submis- 
sion and  discharge  the  jury,  or  he  could  have  asked  the  court  to  give  a 
special  instruction  upon  the  subject  of  the  connsePs  objectionable  re- 
marks. 

Same. — Evidence. — Admimon  of. — Appeal. — Absence  of  Atxiilable  Error. — 
Where  there  was  no  objection  to  the  admission  of  evidence  when  it  was 
first  offered,  and  no  exception  to  any  ruling  of  the  court  thereon,  and 
after  the  testimony  had  been  given  the  appellant  moved  to  strike  it 
out,  but  failed  to  point  out  to  the  court  any  specific  objection  thereto, 
there  is  no  available  error. 

From  the  Benton  Circuit  Court. 

D.  Fraser  and  W.  Isham^  for  appellant. 

M.  H.  Walker  and  G.  H.  Gray,  for  appellee. 

Rbinhard,  J. — The  appellant  sued  the  appellee  in  the 
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court  below  on  a  promissory  note.  The  appellee  an- 
swered the  general  denial,  payment  and  a  set-off  for  fif- 
teen tons  of  hay  at  $10  per  ton.  The  appellant  filed  a 
reply  consisting  of  the  general  denial,  payment  and  a  set- 
tlement as  to  the  item  of  hay.  The  cause  was  tried  by  a 
jury,  resulting  in  a  verdict  and  judgment  for  the  defend- 
ant, who  is  the  appellee  here. 

In  the  argument  before  the  jury  one  of  the  counsel  for 
the  appellee  used  the  following  language  :  "  If  you  give 
Mr.  Vannatta  judgment  for  one  cent,  Dufiy,  the  sucker, 
will  have  to  pay  both  lawyers."  Counsel  for  appellant 
interposed  an  objection  to  this  statement,  whereupon  the 
court,  in   the  presence  of  the  jury,  remarked :     "  Mr. 

,  that  is  not  a  proper  argument.'^     Thereupon  the 

appellee's  counsel,  immediately  following  the  foregoing 
statement  made  by  him,  further  said  in  argument  to  the 
jury  :  "  If  you  find  that  the  note  and  interest  thereon 
amounts  to  two  or  three  dollars  more  than  the  hay,  then 
Dufly  will  have  to  pay  all  costs."  We  take  the  following 
further  proceedings  from  the  record,  literally:  "To 
which  statement  plaintiff's  counsel  objected  and  excepted. 
And  the  defendant's  counsel,  paying  no  attention  to  the 
objection,  and  not  pausing  in  his  argument  so  that  it 
might  be  determined  by  the  court,  proceeded  with  his  argu- 
ment, saying :  *  These  objections  are  made  for  the  pur- 
pose of  confusing  me.  They  are  made  to  interrupt  me.' 
Then,  turning  to  the  court,  counsel  said :  *  Give  them 
all  the  exceptions  they  want.' " 

It  must  be  confessed  that  the  language  regarding  the 
costs  and  attorney's  fees  was,  in  view  of  the  issues  in  the 
cause,  out  of  place  and  improper,  and  should  have  been 
checked  by  the  court  more  effectually  than  it  was.  And 
yet  we  apprehend  the  appellant  has  not  brought  himself 
within  the  rule  for  saving  the  question  so  that  it  will 
avail  for  a  reversal.  No  exception  whatever  was  taken 
to    any  ruling   or  action  of  the   court.     The   appellant 
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should  have  pressed  his  objection  upon  the  court,  and  in- 
sisted on  a  ruling,  not  only  that  the  remarks  were  im- 
proper, but  that  they  should  be  withdrawn  by  counsel  and 
disregarded  by  the  jury.  Failing  to  obtain  any,  or  a  fa- 
vorable ruling,  he  should  have  taken  an  exception  to  the 
action  of  the  court.  After  this  the  appellant  still  had 
other  remedies.  He  could  have  moved  to  set  aside  the 
submission  and  discharge  the  jury,  or  he  could  have 
asked  the  court  to  give  the  jury  a  special  instruction  upon 
the  subject  of  the  counsel's  objectionable  remarks.  It  is' 
true  the  misconduct  of  the  prevailing  party  is  itself  a 
cause  for  a  new  trial  under  the  statute.  Section  559,  R. 
S.  1881.  But  under  the  construction  by  the  Supreme 
Court  it  seems  that  misconduct  of  counsel  in  argument 
will  of  itself  not  be  a  sufficient  reason  for  settiug  aside 
the  verdict  unless  the  defeated  party  has  been  injured  by 
such  misconduct  through  some  ruling,  or  act  or  conduct 
of  the  court.  For  a  full  discussion  of  the  practice  in  such 
cases  and  a  review  of  the  authorities,  see  Leach  v.  Acker- 
maji,  2  Ind.  App.  91 ;  Mainard  v.  Reider^  2  Ind.  App.  116. 
We  do  not  regard  the  question  as  properly  presented  to 
warrant  a  reversal.  Complaint  is  made  of  the  improper 
admission  of  testimony  with  reference  to  the  price  of  the 
hay  in  controversy.  There  was  no  objection  to  the  evi- 
dence when  it  was  first  offered,  and  no  ruling  of  the  court 
thereon  to  which  any  exception  was  taken.  After  the 
testimony  had  been  given,  the  appellant  moved  to  strike 
it  out,  but  even  then  he  failed  to  point  out  to  the  court 
any  specific  objection  thereto.  Lafayette  Agricultural 
Works  V.  Phillips,  47  Ind.  259.  No  available  error  is, 
therefore,  shown. 

Other  errors  assigned  are  waived  by  failure  to  discuss 
them.    Judgment  affirmed. 

Filed  March  18, 1892. 
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The  Kentucky  and  Indiana  Cement  Company  v.  Cleve- 
land. 

Plbadino. — Incomplete  Writing,— AvermerU  of  Extrinsic  Facts,— li  a  writ- 
ing is  obviously  incomplete  and  does  not  of  itself  constitute  an  enforce-^ 
able  contract,  it  is  not  only  proper  but  necessary  to  allege  and  prove 
extrinsic  facts  in  order  to  give  it  legal  effect  A  writing  may  form  but 
part  of  an  agreement,  and  when  this  fact  appears  from  the  instrument 
itself,  the  whole  agreement,  including  both  written  and  parol  facts, 
should  be  alleged  in  the  pleading. 

Railboap. — Personallnjuries, — Release  of  Damages.—Eztrinsic  Facto.— Where, 
in  an  action  against  a  railroad  company ,  to  recover  for  personal  injuries, 
a  writing  was  set  out  in  the  complaint  which  stated  that  in  considera- 
tion of  a  sum  of  money,  paid  the  plaintiff  by  defendant,  and  also  in 
consideration  of  the  payment  of  the  doctor's  fee,  he  waived  all  right  to 
any  and  all  claim  for  damages  or  otherwise  against  the  company,  it  was 
not  only  proper  but  necessary  to  allege  and  prove  extrinsic  facts  in  or- 
der to  give  the  writing  legal  effect,  as  it  was  incomplete  and  afforded 
the  plaintiff  no  enforceable  right  without  such  extrinsic  facts. 

Same. — Paragraph  cf  Antnoer  in  Another  Suit, — Admissibiiiiy  of  in  Evidence. — 
When  the  plaintiff  had  sued  the  defendant  in  another  action  for  the. 
original  injury,  and  the  defendant  had  filed  an  answer  of  several  para- 
graphs, among  which  was  one  setting  up  a  settlement  and  release,  it 
was  not  error  to  permit  the  plaintiff  in  the  case  at  bar  to  introduce  in 
evidence  said  paragraph  as  an  admission  against  the  pleader.  It  was 
not  necessary  to  introduce  the  entire  answer,  as  under  the  code  in  this 
State,  each  paragraph  of  answer  must  be  sufficient  within  itself,  and  can 
not  depend  upon  another  for  strength  and  support. 

Damages. — Breach  of  Qmiract  of  Settlement.  —  Agreement  to  Bay  a  Certain 
Sum  Per  Diem. — Measure  of  Damages. — In  an  action  for  the  breach  of  a 
contract  of  settlement,  whereby  the  defendant  had  agreed  to  pay  the 
plaintiff  a  certain  sum  per  day  during  the  continuance  of  his  disability, 
it  was  error  to  permit  the  plaintiff  to  prove  his  capacity  to  earn  money 
prior  to  the  injury,  and  for  the  court  to  instruct  the  jury  that,  if  they 
found  for  the  plaintiff,  they  should  award  him  such  damages  as  he  may 
have  sustained  on  account  of  the  diminution  of  his  ability  to  earn  wages 
after  the  time  the  defendant  ceased  paying  him  under  the  settlement, 
and  "  for  all  future  time  thereafter,"  provided  the  injury  was  perma- 
nent in  its  character.  There  being  no  fraud  or  mistake  charged  in  the 
case,  and  the  complaint  not  seeking  to  rescind  or  set  aside  the  settle- 
ment, the  damages  recoverable  for  the  total  breach  of  the  agreement 
would  be  the  present  worth  of  the  per  diem  during  the  probable  duration 
of  the  disability,  without  regard  to  plaintiff's  previous  earning  capacity. 
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A  plaintiff  most  recover  upon  the  theory  of  his  complaint  or  not 
at  all. 

From  the  Clark  Circuit  Court. 
M.  L.  Stannardj  for  appellant. 
J.  K.  Marsh,  for  appelle§. 

Crumpackbr,  J. — This  action  was  brought  by  Cleveland 
against  the  Cement  Company  upon  a  complaint  alleging 
in  substance,  that  on  the  2l8t  day  of  February,  1888,  the 
plaintiiF  was  in  the  employment  of  the  defendant  as  a 
carpenter,  and,  while  so  engaged,  he  received  a  severe 
personal  injury,  by  falling  from  a  scaffold  upon  which  he 
was  working;  that  said  scaffold  had  been  negligently 
constructed  by  the  defendant,  and  such  negligence  was 
the  cause  of  plaintiff's  injury,  and  that  it  occurred  with- 
out his  fault ;  that  on  the  17th  day  of  March,  1888,  the 
defendant,  admitting  its  liability,  settled  with  plaintiff  for 
the  damages  resulting  from  such  injury,  and  agreed  to 
pay  him,  in  consideration  of  a  release  therefrom,  the  sum 
of  one  dollar  and  fifty  cents  a  day  during  the  time  he 
should  be  disabled  on  account  of  such  injury,  and  the  ex- 
pense of  medical  treatment  occasioned  thereby ;  that  the 
terms  of  such  settlement  were  accepted  by  plaintiff,  and 
in  pursuance  thereof  he  executed  to  the  defendant  a  writ- 
ten release  as  follows : 

"  Jeffersonville,  Ind.,  March  17, 1888. 

**  For  and  in  consideration  of  amount  of  money  paid 
me  while  disabled  by  reason  of  an  accident,  while  in  the 
employ  of  the  Kentucky  and  Indiana  Cement  Company, 
and  also  in  consideration  of  the  payment  of  the  doctor's 
fees  while  in  attendance  on  me,  I  hereby  waive  all  right 
to  any  and  all  claim  for  damages  or  otherwise  against 
said  company.  his 

"Hezekiah  X  Cleveland. 
mark. 
"  Witness :   M.  J.  Foqarty." 
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That  under  such  settlement  the  defendant  paid  a  bill 
for  medical  attendance  upon  plaintiff,  amounting  to  $31.50, 
and  paid  plaintiff  the  stipulated  per  diem  until  July  7th, 
1888,  amounting  to  $175.  That  plaintiff'^s  disability  on 
account  of  said  injury  continued  after  said  7th  day  of  July 
and  still  exists,  so  that  he  is  unable  to  perform  any  kind 
of  manual  labor,  but  though  often  requested  the  defend- 
ant has  failed  and  refused  to  perform  the  agreement  since 
that  date  and  still  fails  and  refuses  so  to  do,  to  the  plain- 
tiff's damage  in  the  sum  of  five  thousand  dollars,  for  which 
he  asks  judgment. 

A  demurrer  to  the  complaint  was  overruled ;  the  cause 
was  put  at  issue  and  tried  by  a  jury,  and  resulted  in  a 
verdict  in  favor  of  plaintiff'  for  five  hundred  dollars.  De- 
fendant's motion  for  a  new  trial  was  overruled,  and  judg- 
ment was  rendered  upon  the  verdict,  from  which  it  ap- 
peals. 

It  is  maintained  by  counsel  for  appellant  that  the  com- 
plaint is  demurrable  because  it  declares  upon  a  parol 
agreement,  and  discloses  that  the  final  agreement  of  the 
parties  was  reduced  to  writing,  thus  merging  all  prior 
and  contemporaneous  parol  arrangements ;  and  it  is  fur- 
ther insisted  that  the  writing  shows  no  undischarged  lia- 
bility. 

It  is  true,  where  parties  have  gone  to  the  pains  of  re- 
ducing an  agreement  to  writing,  such  writing,  if  complete 
on  its  face,  will  be  held  to  be  the  sole  repository  of  the 
ultimate  intention  of  the  parties  upon  the  subject,  and  it 
can  not  be  modified  or  contradicted  by  parol.  But  when 
the  writing  is  obviously  incomplete,  and  does  not  of  itself 
constitute  an  enforceable  contract,  it  is  not  only  proper  but 
necessary  to  allege  and  prove  extrinsic  facts,  in  order  to 
give  it  legal  effect.  A  writing  may  form  but  part  of  an 
agreement,  and  when  this  fact  appears  from  the  instru- 
ment itself,  the  whole  agreement,  including  both  written 
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and  parol  parts,  should  be  alleged.  Freed  v.  Mills^  120 
lud.  27. 

The  instrument  under  consideration  is  incomplete,  and 
affords  appellee  no  enforceable  rights  without  the  aid  of 
extrinsic  facts  giving  it  legal  shape  and  application.  It 
contains  no  executory  duty  upon  the  part  of  the  appellant, 
which  may  be  enforced,  in  the  absence  of  auxiliary  pro- 
visions. It  is  unilateral  in  character,  and  in  legal  effect  it 
is  but  a  release  from  the  damages  consequent  upon  the 
injury,  and'  to  that  extent  it  is  valid.  Illinois^  etc.y  R.  B. 
Co.  V.Welch,  62  111.  183. 

Besides,  the  consideration  of  a  written  instrument  may 
always  be  enquired  into  by  parol  evidence,  and  recitals 
respecting  the  amount  and  payment  thereof  may  be  con- 
tradicted, except  to  the  extent  that  the  consideration 
might  render  nugatory  some  other  substantial  provision 
of  a  valid  contract.  Wolfe  v.  McMillan,  117  Ind.  587 ; 
CiUhrell  v.  Cuthrell,  101  Ind  375 ;  Stearns  v.  Dubois,  55  Ind. 
257 ;  City  of  Aurora  v.  Cobb,  21  Ind.  492. 

The  complaint  is  not  obnoxious  to  the  objection  urged 
against  it. 

It  appeared  upon  the  trial  that  in  disregard  of  the  set- 
tlement appellee  had  sued  the  appellant  for  the  original 
injury,  and  in  that  case  appellant  filed  an  answer  consist- 
ing of  several  paragraphs,  among  which  was  one  setting 
up  the  settlement  and  release.  It  does  not  appear  how 
that  case  was  disposed  of,  but  in  the  case  at  bar  appellee 
was  permitted  to  introduce  in  evidence  the  paragraph  of 
answer  in  the  former  case,  pleading  the  settlement.  It  is 
insisted  that  this  was  error  because  the  entire  answer  was 
not  introduced.  It  is  firmly  settled  that  pleadings  filed 
in  another  case  may  be  used  in  evidence  against  the 
pleader  as  admissions.  Such  admissions,  however,  are 
not  conclusive,  except  in  connection  with  a  judgment 
upon  the  same  subject-matter  between  the  same  parties 
or  their  privies.     Baltimore,  etc.y  jR,  W.  Co.  v.  Hearts,  112 
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lad.  533 :  Boots  v.  Canine,  94  lud.  408 ;  McNutt  v.  Dare, 
8  Blkf.  35. 

Under  the  code  in  this  State  each  paragraph  of  answer 
must  be  sufficient  within  itself,  and  can  not  depend  upon 
another  for  strength  and  support.  This  being  the  law,  it 
is  not  improper  to  admit  a  single  paragraph  of  a  pleading, 
containing  several.  If  any  other  paragraph  of  the  answer 
contained  statements  tending  to  destroy  the  effect  of  the 
admissions  contained  in  the  one  introduced,  it  would  have 
been  competent  evidence  on  behalf  of  appellant  had  it 
been  offered. 

Evidence  was  admitted  over  appellant's  objection,  tend- 
ing to  prove  appellee's  capacity  to  earn  money  prior  to 
the  injury,  and  the  court  instructed  the  jury  that  if  they 
found  for  the  appellee  they  should  award  him  such  dam- 
ages as  he  may  have  sustained  on  account  of  the  diminu- 
tion of  his  ability  to  earn  wages,  after  July  7th,  1888 — the 
time  appellant  ceased  paying  him  under  the  settlement — 
"and  for  all  future  time  thereafter,''  provided  the  injury 
was  permanent  in  its  character.  This  was  unquestionably 
error.  The  complaint  is  not  for  the  recovery  of  damages 
resulting  from  the  injury,  but  for  the  breach  of  contract 
for  settlement,and  damages  should  have  been  awarded 
upon  that  theory.  Disputants  have  the  right  to  settle 
their  differences  out  of  court,  and  when  such  settlements 
are  made  courts  will  respect  and  enforce  them,  unless  they 
are  induced  by  fraud  or  mistake.  Huffman  v.  Caublej  86 
Ind.  591. 

There  is  no  fraud  or  mistake  charged  in  this  case,  nor 
does  the  complaint  seek  to  rescind  or  set  aside  the  settle- 
ment. Where  a  plaintiff  undertakes  to  rescind  a  settle- 
ment he  must  show  adequate  grounds  therefor,  and  re- 
store or  tender  back  what  he  may  have  received  there- 
under. / 

Appellee  had  received  over  two  hundred  dollars  under 
the  settlement,  and  he  will  not  be  allowed  to  treat  the 
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matter  settled  to  the  7th  of  July,  1888,  in  order  to  retain 
what  he  had  so  received  and  sue  for  damages  resulting 
from  the  original  injury  after  tHat  date.  According  to  the 
terms  of  the  settlement  appellee  was  to  receive  one  dollar 
and  fifty  cents  a  day  during  the  continuance  of  his  disa- 
bility, and  the  damages  recoverable  for  the  total  breach  of 
such  agreement  would  be  the  present  worth  of  the  per 
diem  during  the  probable  duration  of  the  disability,  with- 
out regard  to  appellee's  previous  earning  capacity.  A 
plaintiff  must  recover  upon  the  theory  of  his  complaint, 
or  not  at  all. 

For  the  error  in  admitting  the  evidence  and  giving  the 
instruction,  the  judgment  must  be  reversed  with  instruc- 
tions to  grant  a  new  trial.     It  is  so  ordered. 

Filed  March  17, 1892. 


No.  283. 

The   Lake   Erie   and  Western   Railroad   Company  t\ 

Mattix, 

Verdict.—  Weight  oj  Evidence. — A  verdict  wiU  not  be  disturbed  on  the 
mere  weight  of  evidence  when  there  is  evidence  tending  to  sustain  iU 
For  discussion  of  evidence  sustaining  verdict  in  favor  of  plaintiff 
against  the  defendant  railroad  companj,  for  injuring  plaintiff's  colt 
resulting  in  its  death,  see  opinion. 

From  the  Clinton  Circuit  Court. 

W,  E.  HackedorUy  S.  0.  Bayless  and  C,  G.  Guenther,  for 
appellant. 
J.  C.  Suity  for  appellee. 

Robinson,  C.  J. — The  complaint  in  this  action,  among 
other  things,  alleged  that  appellee's  colt  strayed  upon  ap- 
pellant's railroad  at  a  point  where  the  appellant  had 
failed  to  securely  fence  and  maintain  such  fence  where 
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eaitl  road  should  have  been  securely  fenced,  and  that 
said  colt  was  run  against  by  a  locomotive  and  cars  man- 
aged by  appellant's  servants,  and  so  hurt,  crippled  and 
injured  that  the  appellee  was  compelled  to  and  did  kill 
said  colt,  etc.  Under  the  answer  of  general  denial  the 
cause  was  tried  by  a  jury.  The  verdict  was  for  the  ap- 
pellee, and  judgment  was  rendered  on  the  verdict  over  a 
motion  for  a  new  trial.  The  argument  of  counsel  for  ap- 
pellant is  limited  to  the  cause  in  the  motion  for  a  new 
trial,  "  that  the  verdict  was  not  sustained  by  sufficient  evi- 
dence." They  insist  that  the  real  and  material  question  in 
the  case  was  whether  the  animal  came  in  contact  with  any 
part  of  the  train,  and  received  the  injury  for  which  damages 
are  sought  to  be  recovered,  and  that  there  was  no  evidence 
tending  to  prove  that  the  animal  came  in  contact  with  or 
was  struck  by  the  train  of  the  appellant,  or  was  in  any  way 
injured  by  such  train  coming  in  contact  with  or  running 
against  said  animal.  The  authorities  sustain  the  appel- 
lant's position  if  the  view  expressed  of  the  evidence  is 
<5orrect,  and  are  so  firmly  settled  as  to  require  no  citation. 
We  must,  therefore,  look  to  the  evidence  to  determine 
whether  we  can,  under  the  established  rules  of  this  court, 
interfere  with  the  judgment  of  the  circuit  court. 

The  evidence  in  the  case  upon  the  point  controverted 
disclosed  the  following  facts : 

The  appellee,  after  testifying  as  to  the  value  of  the 
colt,  that  the  railroad  ran  through  his  field  and  had  never 
been  fenced,  said  that  "  while  he  was  working  in  his  field, 
and  had  stopped  to  rest  his  horses  110  feet  from  the  rail- 
road, a  passenger  train  came  from  the  west  and  scared  the 
colt,  that  it  broke  for  the  crossing,  and  when  it  got  to  the 
crossing  the  train  was  pretty  near  on  to  it,  and  it  just 
struck  up  the  railroad,  going  east,  which  was  the  same 
direction  the  train  was  running.  Every  jump  it  took  it 
was  getting  closer  to  the  road.  It  ran  from  about  110  to 
Vol.  4.— 12 
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Ill  feet,  and  about  the  last  jump  he  saw  it  take  it  didn't 
look  as  though  it  was  over  six  feet  from  the  engine. 
Could  not  see  it  any  further,  it  ran  in  behind  the  corn ; 
drove  out  to  the  railroad  and  hitched  my  team,  expecting 
to  find  the  colt  dead  along  the  crossing,  saw  it  standing 
forty  rods  east  of  there,  started  to  go  along  up  the  rail- 
road; when  I  got  within  twenty  rods  of  the  colt  it 
started  up  the  railroad  again;  I  jumped  over  into  Mr. 
Coverley's  field  to  head  the  colt ;  when  I  got  ahead  of 
the  colt  it  just  hobbled  back;  didn't  know  its  leg  was 
broke  until  I  got  ahead  of  it.  It  had  the  left  front  leg 
broke,  about  half  way  between  the  knee  and  ankle ;  the 
hind  part  of  the  leg  was  cut  two  thirds  of  the  way  off; 
there  was  a  piece  of  bone  knocked  out  of  the  leg;  did 
not  know  exactly  where  the  bone  came  out  of  the  leg ; 
it  appeared  to  have  been  cut  out  of  the  leg,  and  was 
found  about  forty  or  fifty  steps  from  where  it  run  in  be- 
hind the  corn,  when  he  last  saw  if  On  being  recalled, 
he  stated  that  the  piece  of  bone  was  found  about  two  or 
three  feet  from  the  railroad  track,  and  that  he  saw  the 
tracks  of  the  colt  in  the  soil  along  about  the  end  of  the 
ties.  On  cross-examination  appellee  testified  that  the 
character  of  the  surface  that  the  colt  had  to  run  over  was 
clear,  plowed  ground  up  as  far  as  the  telegraph  posts ; 
after  it  got  off  of  the  plowed  ground  the  surface  was  a 
little  bumpy ;  that  there  was  a  telegraph  pole  lying  be- 
tween the  corn  and  the  railroad  line ;  that  there  were  no 
other  obstructions  except  a  few  pieces  of  rails  set  up 
against  the  fence ;  that  there  was  a  little  ditch  about  a 
foot  deep  on  the  side  of  the  railroad ;  and  that  he  found 
the  colt  outside  of  where  the  ditch  was  graded. 

Eli  Kappenberger  testified  that  he  saw  the  colt  right  after 
it  was  hurt ;  the  left  front  leg  was  cut  about  two-thirds  of 
the  way  around;  the  bone  was  broken  in  two  different  places^ 
and  half  of  the  piece  was  gone  entirely;  the  other  half 
of  that  piece  of  the  bone  was  in  the  colt's  leg. 
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Mrs.  Coverley  testified  that  just  after  the  passenger 
train  had  passed  going  east  she  saw  the  colt  coming  up 
the  road  with  its  leg  flapping. 

On  behalf  of  the  appellant  Edward  Yetman  testified 
that  he  was  fireman  on  the  train,  that  the  colt  ran  along 
with  the  train  from  about  six  to  eight  feet  from  the  coach 
and  from  the  side  to  the  south,  that  it  stumbled  and  fell 
and  got  up  again  and  ran  ofi*  to  the  south  side  into  a 
fence,  that  the  locomotive  and  no  part  of  the  train  struck 
the  colt,  that  he  saw  and  was  watching  the  colt  all  the 
time  when  it  came  out  to  the  track. 

Charles  Lossee  testified  that  he  was  engineer  on  the 
train,  that  the  engine  did  not  nor  did  the  train  touch  the 
colt.  It  stabbed  its  foot  and  fell  down,  and  that  the  colt 
at  no  time  got  nearer  to  the  train  than  in  the  neighbor- 
hood of  six  feet. 

L  W.  Firth  testified  that  he  was  the  conductor  in  charge 
of  the  train,  that  he  did  not  see  the  colt  when  it  first  came 
onto  the  right  of  way,  and  not  until  the  brakema,n  called 
his  attention  to  it;  the  colt  was  then  alongside  of  the 
train,  near  the  rear  car,  and  about  six  or  seven  feet  south 
of  it ;  that  the  colt  fell  over  some  kind  of  obstruction  on 
the  right  of  way;  it  then  got  up  again,  starting  along 
and  leaving  the  track  a  little  to  the  right,  and  then  ran 
into  a  pile  of  rails. 

This  was  all  the  evidence  given  in  the  cause  upon  the 
point  upon  which  the  appellant  claims  a  reversal. 

It  is  needless  to  here  state  the  rule  that  has  been  re- 
peatedly declared,  that  this  court  will  not  disturb  the  ver- 
dict of  a  jury  on  the  mere  weight  of  the  evidence  where 
the  evidence  tends  to  sustain  it.  As  we  have  seen,  the 
only  question  in  the  case  under  the  evidence  is,  was  the  colt 
crippled  and  injured  by  being  struck  or  coming  in  contact 
with  appellant's  train  ?  While  there  was  conflict  in  the 
evidence,  there  was  evidence  tending  to  sustain  the  ver- 
dict.    From  the  manner  in  which  the  leg  of  the  colt  was 
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injured,  the  finding  of  a  piece  of  the  bone  bo  near  the  end 
of  the  ties  of  the  track,  with  other  facts,  and  without  any 
reasonable  theory  that  it  could  have  otherwise  been  so 
hurt,  constituted  facts  upon  which  the  jury  may  have 
predicated  their  finding  on  the  point  controverted  by  the 
appellant.  We  can  not,  therefore,  disturb  the  judgment 
on  the  evidence. 

The  judgment  is  afSlrmed. 

FUed  March  15, 1892. 


No.  663. 

Hubbard  et  al.  v.  Bell  et  al. 

Assignment  of  Eb&ob.—  When  Joinl  Aingnment  of  wiU  not  be  Cbruicfered.— 
An  assignment  of  error  which  is  not  good  as  to  all  who  unite  therein  is 
not  good  as  to  any  of  them,  and  a  separate  error  against  one  of  several 
appellants  is  not  presented  by  snch  joint  assignment. 

AppEAL.~i^Vom  Qenercd  Term  to  AppeUaU  Chwrt, —  Whai  QwesUons  Gm- 
suiered.— Where  there  is  an  appeal  from  a  judgment  at  special  term  to 
the  general  term,  and  there  is  an  appeal  from  the  judgment  at  the  gen- 
eral term  to  this  court,  assigning  as  error  the  affirmance  of  the  judg^ 
ment  appealed  from,  only  such  questions  as  were  presented  at  the  gen* 
eral  term  will  be  considered  on  appeal. 

Prom  the  Marion  Superior  Court. 
S.  E.  VrmstoYiy  for  appellants. 
JEL,  Bowser^  for  appellees. 

Black,  J. — Joseph  E.  Bell  sued  Walter  J.  Hubbard,  Na- 
than E.  Mills  and  Norval  W.  Ferguson,  and  recovered 
judgment  against  all  the  defendants  for  fifty  dollars. 
From  this  judgment  at  special  term  an  appeal  was  taken 
to  the  court  below  in  general  term.  There  the  defendant 
Hubbard  separately  assigned  as  error  the  overruling  of 
his  separate  demurrer  to  the  complaint,  and  the  defend- 
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ant  Mills  separately  assigned  that  the  complaint  did  not 
state  facts  sufficient  to  constitute  a  cause  of  action  againsL 
him.  There  was  no  joint  assignment  of  error  and  no 
separate  assignment  by  the  defendant  Ferguson,  who,  in 
the  title  of  the  assignment,  was  named  with  the  plaintift' 
as  an  appellee. 

The  court  in  general  term  affirmed  the  judgment  at 
special  term.  Prom  the  judgment  of  affirmance  this  ap- 
peal was  brought,  Walter  J.  Hubbard  and  Nathan  E. 
Mills  uniting  as  appellants,  and  naming  Joseph  E.  Bell 
and  Nerval  W.  Ferguson  as  appellees,  and  causing  no- 
tice of  the  appeal  to  be  served  on  said  Bell  and  Ferguson. 
In  this  court  said  Hubbard  and  Mills  have  jointly  as- 
signed as  error  the  action  of  the  court  below  in  general 
term  in  affirming  the  judgment  at  special  term. 

It  has  often  been  held  that  if  an  assignment  of  error 

by  two  or  more  is  not  good  as  to  all  who  unite  therein,  it 

18  not  good  as  to  any  of  them.  The  error  assigned  must  be 

available  in  favor  of  all  who  join  in  the  assignment.     A 

I'uling  which  does  not  affect  all  who  jointly  assign  it  as 

^tror  will  not  be  considered.     A  separate  error  against 

one  of  several  appellants  is  not  presented  by  a  joint  as- 

Bigument  of  all.     Eichbredt  v.  Angerman,  80  Ind.   208 ; 

Feeney  v.  Mazelin,  87  Ind.  226;  Hinkle  v.  Shelley, 100  Ind. 

SS;  -Boyd  v.  Anderson,  102  Ind.  217;   Tucker  v.  Conrad, 

^^3    Ind.   349 ;  Hochstedler  v.  Hochstedler,  108  Ind.  506 ; 

W<iU'€r  V.  Hdl,  111  Ind.  223;  Arbucklev.  Swim,  123  Ind. 

^'^^'^     Wall  v.Bagby,  126  Ind.  372. 

^^  an  appeal  to  this  court  from  the  judgment  of  the 
ouperior  Court  of  Marion  county  in  general  term,  an  as- 
^^g»taent  that  the  court  in  general  term  erred  in  affirm- 
^Dg  the  judgment  at  special  term  presents  to  this  court 
o^ily  auch  questions  as  were  presented  at  the  general 
term,  jjeretk  v.  Hereth,  100  Ind.  35;  Botach  v.  McCarty, 
102  Ind.  461. 
^h  Under  a  joint  assignment  in  this  court,  the  judg- 
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ment  of  the  Superior  Court  in  general  term,  affirming  the 
judgment  at  special  term,  may  be  reversed,  where  in  the 
general  term,  errors  were  assigned  severally  only,  as  in 
this  case,  when  such  separate  assignments  were  all  well 
taken,  we  can  not  reverse  where  as  to  one  of  the  appel- 
lants joining  in  the  assignment  here,  there  was  no  availa- 
ble error  assigned  in  the  general  term,  and  when  as  to 
him  the  judgment  of  affirmance  was  not  erroneous;  for 
the  assignment  must  be  good  as  to  all  who  join  in  it. 

In  the  argument  of  counsel  it  is  not  claimed  that  the 
complaint  was  not  sufficient  after  verdict.  No  argument 
whatever  is  presented  in  support  of  the  assignment  of 
Mills  that  the  complaint  did  not  state  facts  sufficient  to 
constitute  a  cause  of  action.  It  is  only  claimed  that  the 
complaint  was  not  sufficient  on  demurrer. 

If  it  can  not  be  said  that  it  is,  in  eftect,  admitted  that  the 
complaint  was  good  after  verdict,  it  must  be  said  that  any 
supposed  error  as  to  the  appellant  Mills  is  waived. 
When  all  alleged  error  affecting  one  of  the  appellants  is 
waived,  the  judgment  must  be  affirmed  as  to  him.  But 
the  assignment  of  error  being  joint,  if  there  was  no  avail- 
able error  as  to  one  of  the  appellants,  the  judgment  can 
not  be  reversed  as  to  the  other. 

The  judgment  is  affirmed. 

Filed  March  17, 1892. 


No.  490. 

Forsyth  et  al.  v.  Walch. 

Akimai^. — Impounding  of, — Notice  to  Ownei\ — Hoto  Given. — The  taking  up 
and  impounding  of  animals  is  a  statatory  proceeding,  exparte in  its  char- 
acter, and  a  strict  compliance  with  the  substantial  provisions  of  the 
statute  is  necessary  to  the  validity  of  such  proceedings.  A  notice 
posted  up  in  three  of  the  most  public  places  in  the  township  in  which 
the  animals  were  taken  up,  but  which  did  not  set  out  the  owner's  name, 
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nor  show  that  it  was  unknown,  was  insufficient  under  section  2640,  B. 
S.  1881 .  If  the  owner's  name  was  known  to  the  party  taking  up  the 
animals,  it  was  his  duty  under  said  section  to  notify  him  in  writing^ 
and,  if  unknown,  such  fact  should  have  been  stated  in  the  notices 
posted  up. 

From  the  I^ake  Circuit  Court. 

/.  W.  Youche  and  W,  C,  Mahan,  for  appellants. 

W.  J5.  Reading,  for  appellee. 

Robinson,  C.  J. — This  was  an  action  by  the  appellee 
against  the  appellants  to  recover  the  possession  of  two  mules, 
and  damages  for  the  detention  thereof.  The  action  was 
commenced  before  a  justice  of  the  peace,  and,  after  trial  and 
judgment  for  the  appellee,  was  appealed  to  the  Lake  Cir** 
cuit  Court,  where  the  cause  was  tried  by  the  court,  and  judg- 
ment was  rendered  for  the  appellee  adjudging  him  to  be  the 
owner,  and  entitled  to  the  possession  of  the  mules,  and  award- 
ing him  nominal  damages  for  their  detention. 

Appellants  filed  a  motion  for  a  new  trial,  which  was  over- 
ruled and  exceptions  saved,  which  constitutes  the  assignment 
of  error  discussed  by  the  appellants,  and  the  argument  is 
confined  to  the  causes  in  the  motion  for  a  new  trial ;  that 
the  decision  of  the  court  was  not  sustained  by  sufficient  evi- 
dence, and  was  contrary  to  law. 

The  ownership  of  the  mules  by  the  appellee  was  not  con- 
troverted. But  the  appellants  claim  that  they  were  entitled 
to  the  possession  of  the  mules  under  section  2639,  R.  S. 
1881;  that  they  took  up  and  impounded  said  mules  under 
said  section  ;  that  they  were  running  at  large  and  pasturing 
upon  the  public  commons  on  uninclosed  lands  in  North 
township.  Lake  county,  Indiana ;  that,  although  appellee  de- 
manded the  mules  before  this  action  was  commenced,  yet  he 
refused  to  pay  appellants  the  sum  of  $10  for  the  cost  of  tak- 
ing up  and  feeding  them ;  that,  therefore,  the  appellants  had 
the  right  to  retain  the  possession  of  said  mules  by  ^reason  of 
the  appellee  refusing  to  pay  said  sum  of  $10  for  the  cost  of 
taking  up  and  feeding  them. 
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On  the  trial  of  the  cause,  appellee  read  in  evidence  an  or- 
der of  the  board  of  commissioners  of  Lake  county,  Indiana, 
prohibiting  all  stock  from  running  at  large  on  the  south 
side  of  the  Little  Calumet  river,  in  North  township  in  said 
county,  but  it  is  not  disclosed  by  the  evidence  that  the  point 
where  the  mules  were  taken  up  was  .within  the  territory  in- 
cluded in  this  order,  and  there  is  no  way  by  which  we  can 
arrive  at  this  fact,  and,  under  the  evidence,  this  is  an  unim- 
portant question. 

There  was  a  conflict  in  the  evidence  as  to  whether  the 
mules,  when  taken  up,  were  inside  of  lands  fully  inclosed, 
or  were  found  running  at  large  upon  uninclosed  lands.  It 
is  clear  from  the  record  that  the  court  trying  the  cause 
adopted  what  seems  to  have  been  the  correct  theory  of  the 
evidence,  that  the  mules,  when  taken  up,  were  inside  of 
fully  inclosed  lands.  But  should  the  position  of  the  appel- 
lants be  treated  as  tenable,  and  it  can  not  be,  we  could  not 
reverse  the  judgment  of  the  circuit  court ;  for,  although  were 
it  as  assumed  by  the  appellants,  that  the  mules  were  run- 
ning at  large,  and  pasturing  on  uninclosed  land  when  taken 
up,  as  claimed  under  section  2639,  aupray  and  that  section 
2642,  R.  S.  1881,  gave  appellants  the  right  to  hold  them 
until  the  charges  for  taking  them  up  and  keeping  them  were 
paid,  there  was  still  a  failure  to  comply  with  section  2640, 
R.  S.  1881,  which  was  fatal  to  the  defence  to  this  action. 

The  taking  up  and  impounding  of  animals  is  a  statutory  pro- 
ceeding ex  parte  in  its  character,  and  a  strict  compliance 
with  the  substantial  provisions  of  the  statute  is  necessary  to 
the  validity  of  such  proceedings.  A  person  who  relies  upon 
the  statute  for  his  authority  in  taking  possession  of  an  ani- 
mal must  show  a  strict  compliance  with  the  statute.  Frazier 
V.  Ooar,  1  Ind.  App.  38 ;  Nafe  v.  Leiter,  103  Ind.  138 ; 
Jones  V.  ClouseVy  114  Ind.  387. 

Section  .2640,  supra,  provides  that  "  The  person  taking 
up  and  impounding  any  such  animal  shall  immediately  give 
notice  in  writing  to  the  owner  of  such  animal,  if  known   to 
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him ;  if  not,  he  shall  give  notice  by  posting  up  in  three  of  . 
the  most  public  places  in  the  township  a  notice  in  writing, 
stating  therein  the  time  of  taking  up^  the  age  aiid  marks^ 
and  a  full  description  of  the  animal  taken  up^  and  that  the 
owner  thereof  is  unknown  to  him^  and  the  place  where  said 
animal  is  impounded.  ^^ 

The  notice  of  the  taking  up  of  the  mules  was  not  such  as 
was  required  by  this  section  of  the  statute.  The  notice  was 
in  writing,  and  was  posted  up  in  three  of  the  most  public 
places  in  the  township  in  which  the  mules  were  taken  up, 
but  it  did  not  set  out  the  owner's  name,  nor  show  that  the 
owner's  name  was  unknown,  as  required  by  section  2640, 
supra.  If  the  owner's  name  was  known  to  the  appellants, 
it  was  their  duty  to  notify  him  in  writing,  and  not  by  post- 
ing notices,  as  was  done  in  this  case ;  but  if  the  owner's 
name  was  unknown  to  appellant,  such  fact  should  have  been 
stated  in  the  notice  as  required  by  the  statute^  and  was  es- 
sential to  the  validity  of  the  proceedings  in  taking  up  the 
mules. 

The  judgment  is  affirmed,  at  appellants'  costs. 

SUed  March  16, 1892. 


No.  414. 

The  Lake  Ebib  and  Westebn  Railroad  Company  v. 

Carson. 

IsBTKXTcnoNS  TO  JuRY. — Mua  he  CofiMered  Tocher, — Instructions  Omitted 
from  Hie  Record. — Beveraalof  Judgment, — Each  particular  instruction  must 
^  considered  and  construed  in  connection  with  all  other  instructions 
Siven.  If  an  instruction  given  he  absent  from  the  record,  and  an  in- 
strnction  to  which  objection  is  made  might,  when  taken  in  connection 
with  other  instructions,  correct  and  applicable,  be  thereby  so  ex- 
plained and  qualified  that  the  instructions,  taken  together,  would  cor* 
rectly  state  the  law  of  the  case,  the  judgment  will  not  be  reversed  be- 
cause of  such  instruction  to  which  objection  is  made. 
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Same,-— Incomplete  Irutruciion. —  When  Owed. — If  an  instruction  is  incom> 
plete,  and  other  instructions  are  given  to  the  jury  which  fully  cover  the 
matters  alleged  to  have  been  omitted,  there  is  no  available  error. 

Railboab. — Pervmol  Injuriu, — Erroneous  InstrvcHon, —  When  Judgment  not 
Eeversed  on  Account  oj  Annoert  to  Jnterrogatories,^ln  an  action  against  a 
railroad  company  to  recover  for  personal  injuries  to  the  plaintiff, 
caused  through  the  alleged  negligence  of  the  defendant's  servants, 
whereby  a  buggy,  in  which  the  plaintiff  was  travelling  upon  a  highway 
across  the  defendant's  railway  track,  was  struck  by  a  passing  train  of 
cars,  etc.,  a  judgment  in  favor  of  the  plaintiff  will  not  be  reversed  be- 
cause an  instruction,  given  to  the  jury  relating  to  the  flagman,  did  not 
state,  by  way  of  qualification,  the  duty  of  the  plaintiff  to  look  and  listen 
for  an  approaching  train,where  the  jury  found  specially,  in  answer  to 
interrogatories,  that  at  the  time  of  the  alleged  injury,  and  as  the 
plaintiff  approached  the  crossing  in  question,  she  availed  herself  of 
every  opportunity  to  look  and  listen  for  the  approach  of  a  train  or  en- 
gine or  car. 

Same. — Evidence. — Ownerahip  oJ  Car  and  EnginCf  etc, —  When  not  Neeeseary  to 
Pi'ove, — In  such  action,  it  having  been  proved  that  the  injury  was 
caused  by  an  engine  and  car  while  being  operated  on  a  railroad  track 
belonging  to  the  defendant,  and  it  being  admitted  by  counsel  for  de- 
fendant, upon  the  trial,  that  the  defendant  was  a  corporation,  and  that 
at  the  time  of  the  accident  it  owned  and  operated  a  line  of  railroad,  up- 
on which  the  injury  complained  of  occurred,  it  was  not  necessary  for 
the  plaintiff  to  prove  the  ownership  of  the  car  which  struck  his  horse, 
or  of  the  engine  which  was  pushing  the  car,  or  that  the  fireman  and 
engineer  were  the  employees  or  agents  of  the  defendant. 

From  the  Howard  Circuit  Court, 

W.  E.  HackedorUy  F.  8.  Foote  and  J.  O'Brien^  for  appel- 
lant. 

/.  A.  Swovelandy  J,  C.  Blacklidge,  W,  E,  Blacklidge,  C.  C, 
Shirley  and  B.  C,  Moo%  for  appellee. 

Black,  J. — This  was  an  action  to  recover  for  personal  in- 
jury to  the  appellee,  caused  through  the  alleged  negligence 
of  the  appellant's  servants,  whereby  a  buggy,  in  which  the 
appellee  was  travelling  upon  a  highway  across  the  appellant's 
railway  track,  was  struck  by  a  passing  train  of  cars,  and  the 
appellee  was  thereby  thrown  violently  to  the  ground. 

A  general  verdict  in  favor  of  the  appellee  for  eight  hun- 
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dred  dollars  was  rendered,  and  with  it  the  jury  returned  an- 
swers to  interrogatories. 

The  appellant^s  motion  for  judgment  in  its  favor  upon  the 
answers  to  interrogatories,  and  its  motion  for  a  new  trial,  were 
overruled. 

While  it  is  claimed  by  counsel  for  the  appellant  in  their 
brief  that  the  answers  to  interrogatories  are  inconsistent  with 
the  general  verdict,  we  do  not  find  in  the  argument  any  at- 
tempt to  point  out  such  inconsistency!  or  to  give  any  reason 
why  it  is  supposed  to  exist. 

The  record  contains  four  instructions  given  at  the  request 
of  the  appellee,  and  two  given  at  the  request  of  the  appel- 
lant. Objections  are  urged  to  the  second  and  third  instruc- 
tions given  at  the  appellee^s  request. 

These  instructions  were  as  follows  : 

*^  2.  When  a  railroad  company  has  a  flagman  at  a  cross- 
ing, whose  duty  it  is  to  warn  travellers  of  danger  upon  the 
approach  of  trains,  a  traveller  who  is  not  warned  of  danger 
by  such  flagman  may  proceed  to  cross  the  track  in  the  belief 
that  it  is  free  from  danger,  until  he  has  notice  to  the  con- 
trary. The  failure  to  give  warning  of  danger  in  such  case  is 
equivalent  to  an  affirmative  statement  that  the  track  is  clear, 
and  that  no  danger  is  ahead. 

"  3.  The  statute  (section  4020,  R.  S.  1881)  requires  the 
engineer,  or  other  person  in  charge  of  an  engine,  to  ring  the 
bell  continuously  when  approaching  close  to  the  crossing  of 
&  pike  or  other  public  highway.  If  the  defendant,  at  the 
time  of  the  injury  to  the  plaintiff,  failed  to  obey  this  statute, 
such  failure  is  negligence  of  itself.  If  the  plaintiff  was  in- 
jured by  reason  of  such  neglect,  she  may  recover,  if  her  own 
negligence  did  not  contribute  to  such  injury.  The  negli- 
gence of  the  railroad  company  would  not  excuse  the  plaintiff 
in  negligently  driving  into  a  known  danger,  or  in  negligently 
failing  to  look  for  danger  which  observation  would  have 
revealed,  and  which  she  ought  to  have  anticipated." 
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The  record  shows  that  two  instructions  were  given  by  the 
court,  which  are  not  in  the  record. 

It  is  an  established  rule  that  each  jparticular  instruction 
must  be  considered  and  construed  in  connection  with  all 
other  instructions  given.  If  an  instruction  given  be  absent 
from  the  record,  and  an  instruction  to  which  objection  is 
made  might,  when  taken  in  connection  with  other  instruc- 
tions, correct  and  applic^^ble,  be  thereby  so  explained  and 
qualified  that  the  instructions  considered  together  would 
correctly  state  the  law  of  the  case,  the  judgment  will  not  be 
reversed  because  of  such  instruction  to  which  objection  is 
made.     Marshall  v.  Lewark^  117  Ind.  377. 

It  is  contended  that  the  second  instruction,  relating  to  the 
flagman,  was  defective  for  want  of  a  statement  of  the  duty 
of  the  traveller  on  the  highway  to  exercise  due  care  to  avoid 
injury,  especially  to  look  and  listen  for  an  approaching  train. 
Without  regard  to  what  might  have  been  stated  in  the  in- 
structions omitted  from  the  record,  we  find  that,  in  the  in- 
structions given  upon  the  request  of  the  appellant,  the  court 
instructed  the  jury  that  the  appellee  could  not  recover  if  the 
evidence  showed  that  any  act  of  negligence  on  her  part  con- 
tributed to  her  injury ;  and  it  was  stated  to  be  the  duty  of 
a  traveller  approaching  a  known  railroad  crossing  to  exercise 
"  both  senses  of  sight  and  hearing  to  the  fullest  extent  un- 
der the  circumstance,  at  the  time  reasonably  possible,  to  dis- 
cover the  approach  of  a  train  on  such  railroad.''  It  was 
stated  to  the  jury  that  the  law  did  not  leave  it  to  the  jury 
to  say,  in  such  cases,  what  is  reasonable  and  ordinary  care, 
but  defines  precisely  the  degree  of  care  a  traveller  must  take 
in  crossing  a  railroad  upon  a  highway ;  that  he  must  listen 
attentively  for  any  warning  of  approaching  trains,  and  look 
attentively  up  and  down  the  track;  and  that  if  the  facts  and 
circumstances  of  a  particular  case  show  that,  by  looking  and 
listening,  the  traveller  could  have  seen  an  approaching  train, 
or,  by  listening  attentively,  he  could  have  heard  the  train  in 
time  to  escape  injury,  it  would  be  presumed,  if  he  was  in- 
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jured  by  a  collision  with  a  train,  either  that  he  did  not  look 
or  listen,  or  that  if  he  did  look  or  listen,  he  did  not  heed 
^hat  he  saw  or  heard,  etc.  In  many  other  forms,  the  duty 
of  a  traveller,  and  of  the  appellee,  to  look  and  listen  was 
stated  to  the  jury. 

There  is  strong  ground  for  supposing  that  the  instructions, 
taken  all  together,  would  not  be  understood  by  the  jury  as 
stating  that  the  appellee  could,  without  fault,  proceed  across 
the  railroad,  relying  solely  upon  the  absence  of  warning 
from  the  flagman,  but  would  be  understood  as  placing  upon 
her  the  duty,  also,  to  look  and  listen  for  approaching  trains. 

The  jury  found  specially,  in  answer  to  interrogatories,  that 
at  the  time  of  the  alleged  injury,  and  as  the  appellee  ap- 
proached the  crossing  in  question,  she  availed  herself  of 
every  opportunity  to  look  and  listen  for  the  approach  of 
a  train  or  engine  or  car;  that  she  came  to  a  halt  about 
two  hundred  and  sixty  feet  from  the  crossing  where  the  in- 
jury occurred,  and  looked  and  listened  cautiously  until 
the  collision  occurred,  and  that  she  was  in  full  possession  of 
her  sight  and  hearing. 

In  view  of  these  findings  we  would  not  be  warranted  in 
reversing  the  judgment  because  the  instruction  relating  to 
the  flagman  did  not  state,  by  way  of  qualification,  the  duty 
of  the  appellee  to  look  and  listen,  if  such  qualification  could 
not  be  said  to  have  been  made  by  the  other  instructions 
given  at  the  request  of  the  appellant. 

We  do  not  deem  it  necessary,  under  these  circumstances,  to 
discuss  the  legal  questions  involved  in  the  second  instruction. 

The  objection  proposed  by  the  appellant  to  the  third  in- 
struction is, that  it  is  ''  lame,''  in  that  it  does  not  include  the 
duty  to  listen,  as  well  as  the  duty  to  look.  The  instruction 
was  not  incorrect.  If  it  was  incomplete,  the  appellant  did 
not  feil  to  avail  itself  of  the  opportunity  to  offer  instruc- 
tions which  were  given  by  the  court,  in  which  the  require- 
ment to  exercise  care  proportional  to  the  probable  danger, 
and  the  duty  to  listen,  as  well  as  the  duty  to  look,   notwith- 
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standing  the  failure  of  the  appellant  to  signal  the  approach 
of  the  train  as  required  by  statute,  were  sufficiently  stated  to 
the  jury. 

We  are  unable  to  disturb  the  result  reached  in  the  court 
below  upon  the  evidence.  If  the  evidence  would  not  have 
supported  a  finding  that  the  injury  was  occasioned  by  negli- 
gence of  the  flagman,  it  was  sufficient  to  sustain  a  finding 
that  it  was  caused,  without  any  fault  of  the  appellee,  by  the 
negligence  of  those  in  charge  of  the  engine. 

It  is  contended  that  there  was  a  failure  to  prove  that  the 
appellant  put  in  motion  the  force  which  caused  the  injury, 
because  there  was  no  evidence  as  to  the  ownership  of  the 
car  which  struck  the  appellee's  horse,  or  of  the  engine  which 
was  pushing  the  car,  or  that  the  engineer  or  fireman  were 
the  employees  or  agents  of  the  appellant. 

The  action  was  against  the  Lake  Erie  and  Western  Rail- 
road Company.  The 'injury  was  proved  to  have  been  caused 
by  an  engine  and  car  while  being  operated  upon  a  railroad 
track  which  was  a  part  of  the  Lake  Erie  and  Western  Rail- 
road. It  was  admitted  by  counsel  for  the  appellant,  upon 
the  trial,  that  the  appellant  was  a  corporation,  and  that  at 
the  time  of  the  accident  in  question  it  owned  and  operated 
a  line  of  railroad  upon  which  the  injury  complained  of  oc- 
curred. 

There  is  no  pretence  that  there  was  any  evidence  that  the 
engine  and  car  were  not  being  operated  by  and  for  the  ap- 
pellant. 

The  jury  were  authorized  to  conclude  and  find  that  the 
appellant  put  in  motion  the  force  which  caused  the  injury.  . 
See  Evansvilley  etc.,  R.  B,  Go.  v.  Snapp^  61  Ind.  303 ;  Evans- 
ville,  etc.,  R.  R.  Co.  v.  Smith,  65  Ind.  92 ;  Louisville,  etc.,  JB. 
W.  Co.  V.  Hagen,  87  Ind.  30;  Wabash  R.  W.  Co.  v.  Forshee^ 
77  Ind.  168. 

We  do  not  find  any  available  error  in  the  record* 

The  judgment  is  affirmed. 

Filed  March  2,  1892. 
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Lamab  v.  Thb  Boabb  of  Commissioners  of  Pike 
County. 

County.— JViaoner  in  JaiL^Pkysieianfor.'-'JSeetion  5764^  R  S.  ISSl.^Bxr- 
tUU  Bepeal  (fhy  Seelum  499S,  R,  S.  18S1,— Section  5764,  B.  S.  1881,  which 
proyides  thai  it  is  the  duty  of  the  board  of  county  commissioners  to 
contract  with  one  or  more  skilful  physicians  having  knowledge  of  sur- 
gery to  attend  upon  all  prisoners  confined  in  jail,  or  paupers  in  the 
county  asylum,  and  that  tbey  may  also  contract  with  physicians  to  at- 
tend upon  the  poor  generally  in  the  county,  and  no  claim  of  a  physi- 
cian or  surgeon  for  such  services  shall  be  allowed  by  said  board ;  except 
in  pursuance  of  the  terms  of  such  contract,  is  repealed  by  section  4993, ' 
R  S.  1881,  which  went  in  force  September  19th,  1881,  in  so  far  as  it 
relates  to  the  employment  of  physicians  to  attend  upon  all  prisoners 
confined  in  jail.  By  the  last  named  section  an  ex  officio  board  of  health 
is  constituted,  whose  secretary  shall  be  a  physician,  and  it  is  made  the 
duty  of  such  secretary  to  "  render  such  medical  aid  and  surgical  sci- 
ence as  may  be  required  by  persons  confined  in  the  county  jail,"  and 
such  other  medical  services  as  the  county  commissioners  may  require. 

Same. — Emfdoyment  of  Fhysieian  by  Jailer, — Liability  of  County,— Where  a 
prisoner  confined  in  the  county  jail  became  suddenly  seized  with  a  vir- 
ulent and  dangerous  illness,  and  was  in  such  a  dangerous  condition 
that  delay  for  an  hour  would  have  been  fatal  and  his  life  lost,  and  the 
secretary  of  the  board  of  health  lived  at  such  a  distance  that  his  serv- 
ices could  not  be  procured  in  less  than  four  hours,  the  jailer,  under  sec- 
tion 4993,  R.  S.  1881|  was  authorized  to  employ  a  physician  to  attend 
the  prisoner,  and  the  county  is  liable  for  the  expense  so  incurred. 

From  the  Pike  Circuit  Court. 
F.  D.  Poaey  and  D.  Q.  Giappelt,  for  appellant. 
E,  A.  Ely,  8.  G,  Davenport  and  W.  J.  Thurman^  for  ap- 
pellee. 

Robinson^  C.  J. — The  appellant  filed  a  claim  before  the 
Board  of  Commissioners  of  Pike  county  in  the  nature  of  an 
accoant  for  medical  services  rendered  a  prisoner  in  the 
county  jail  of  said  county.  At  a  regular  session  of  the  board 
of  commissioners  of  said  county^  the  claim  was  rejected  and 
disallowed^  from  which  order,  in  rejecting  and  disallowing 
said  claim,  an  appeal  was  taken  to  the  Pike  Circuit  Court* 
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lu  the  circuit  court  a  demurrer  was  sustained  to  the  claim 
as  filed  before  the  board  of  county  commissioners^  and  the 
ruling  on  the  demurrer  was  not  excepted  to.  The  appellant 
then  filed  an  amended  complaint,  to  which  the  appellee  filed  a 
demurrer,  which  was  sustained,  and  exception  saved.  The  ap« 
pellant  refusing  to  plead  further,  judgment  was  rendered  on 
the  demurrer.  The  appellant  claims,  under  the  assignment 
of  error,  that  the  court  erred  in  sustaining  the  demurrer  to 
the  amended  complaint.  The  amended  complaint  alleged,  in 
substance,  that  on  the  28th  day  of  March,  1890,  a  person 
therein  named  was  confined  to  the  jail  in  Pike  county,  and 
under  the  custody  of  one  Smith,  who  was  at  the  time  the  agent 
of  the  appellee  and  the  keeper  of  said  jail ;  that  the  secrc'- 
tary  of  the  board  of  health  of  said  county  resided  twelve 
miles  distant  from  said  jail,  and  that,  by  the  means  of  com- 
munication to  reach  said  secretary  of  the  board  of  health,  it 
would  have  required  four  hours  to  have  procured  his  pres- 
ence at  said  jail ;  that,  on  the  day  aforesaid,  said  prisoner  was 
suddenly  seized  with  a  violent  illness,  as  therein  alleged, 
which  was  of  such  a  dangerous  character  that  a  delay  for  an 
hour  would  have  resulted  in  the  loss  of  the  life  of  said  pris- 
oner ;  that  by  reason  of  the  distance  of  the  secretary  of  the 
board  of  health,  as  aforesaid,  his  attendance  and  service 
could  not  be  had,  whep  said  Smith  called  upon  the  appel- 
lant, who  lived  near  to  said  jail,  and  was  a  regular  prac- 
ticing physician,  to  treat  said  prisoner ;  and  the  •  appel- 
lant, under  said  employment,  did  so  treat  said  prisoner  as  to 
relieve  him  of  such  dangerous  sickness  and  save  his  life ; 
that  his  services  were  reasonably  worth  the  amount  claimed 
therefor,  which  amount  was  due  and  remained  unpaid,  etc. 

Counsel  for  the  appellee  contend  that  the  amended  com- 
plaint was  bad  under  section  5764,  R.  S.  1881,  which  pro- 
vides that  it  is  the  duty  of  the  board  of  county  commission- 
ers to  "  contract  with  one  or  more  skilful  physicians,  having 
knowledge  of  surgery,  to  attend  upon  all  prisoners  confined 
in  jail,  or  paupers  in  the  county  asylum,  and  may  also  con- 
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tract  with  physicians  to  attend  upon  the  poor  generally  in 
the  county ;  and  no  claim  of  a  physician  or  surgeon ,  for  such 
services,  shall  be  allowed  by  such  board  except  in  pursuance 
of  the  terms  of  such  contract :  Provided,  That  this  section 
shall  not  be  so  construed  as  to  pi'event  the  overseers  of  the 
poor,  or  any  one  of  them,  in  townships  not  otherwise  pro- 
vided for,  from  employing  such  medical  or  surgical  services 
as  paupers  within  his  or  their  jurisdiction  may  require."  This 
statute  went  into  force  March  5th,  1859,  and  would  seem  to 
sustain  the  contention  of  the  appellee,  but,  in  so  fer  as  it  re- 
lates to  the  employment  of  physicians  to  attend  upon  all 
prisoners  confined  in  jail,  was  clearly  repealed  by  section 
4993,  R.  S.  1881,  which  went  in  force  September  19th,  1881. 
That  statute  provides  that  "  The  trustees  of  each  town,  the 
mayor  and  common  council  of  each  incorporated  city  (ex- 
cept where  a  regular  constituted  board  of  health,  by  ordi- 
nance of  such  city,  now  exists  or  may  hereafter  be  created), 
and  the  board  of  county  commissioners  of  each  county  shall 
constitute  a  board  of  health,  ex  officio,  for  each  of  the  several 
towns,  cities,  and  counties  respectively  of  the  State,  who  shall 
perform  such  duties  respectively  required  of  them  by  this  act 
without  compensation.  They  shall  annually,  in  the  month 
of  January,  complete  their  organization  by  the  election  of  a 
secretary,  who  shall  be  a  physician.  The  secretary  of  such 
local  boards  of  health,  and  the  secretary  of  any  regular  con- 
stituted board  of  health  of  any  incorporated  city,  shall  be 
'  •  the  health  officer  of  every  town,  city,  or  county,  respectively, 
for  the  purposes  provided  in  this  act,  and  shall  be  allowed 
I  such  compensation  from  the  town,  city,  or  county  treasury, 

\  respectively,  as  the  board  electing  them  may  determine :  Pro- 

1  vided,  That  the  secretary  of  each   county  board   of  health 

shall  render  such  medical  and  surgical  services  as  may  be 
reouired  by   persons  confined   in  the  county  jail  of  such 
^Q^pty,  and  such  other  medical  services  as  may  be  required 
^im  by  the  board  of  county  commissioners." 


^^     Vol.  4.— 13 
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Uuder  this  statute,  it  is  made  the  duty  of  the  secretary  of 
each  county  board  of  heatth  to  render  such  medical  and 
surgical  services  as  may  be  required  by  persons  confined  in 
the  county  jail  of  such  county,  and  for  such  services,  with 
other  medical  services  required  of  him  by  the  board  of  county 
commissioners,  he  is  to  receive  out  of  the  county  treasury  such 
compensation  as  the  board  of  commissioners  electing  him 
should  determine  upon. 

The  duty  is,  therefore,  clearly  imposed  upon  the  secretary 
of  such  county  board  of  health  thus  appointed  to  render  the 
medical  and  surgical  services  required  by  prisoners  in  the 
county  jail,  for  which  he  is  to  be  compensated  out  of  the 
county  treasury,  as  determined  upon  by  the  board  of  county 
commissioners.  There  is  no  provision  in  the  statute  requir- 
ing such  services  to  be  rendered  by  any  other  person  than 
the  secretary  of  the  county  board  of  health,  and  it  is  not 
made  the  duty  of  the  township  trustee,  as  overseer  of  the 
poor,  under  sections  5764,  6066  and  6072,  R.  S.  1881,  as 
claimed  by  the  appellee,  although  the  trustee  may  have  been 
present  when  the  emergency  arose  for  the  medical  aid,  to 
provide  medical  assistance  to  prisoners  in  the  county  jail. 
The  statute  only  confers  upon  overseers  of  the  poor,  in  cer- 
tain cases,  the  power  to  employ  medical  or  surgical  services 
required  by  paupers  within  their  jurisdiction.  The  claim  for 
medical  services,  rendered  in  the  case  before  us,  does  not  come 
within  the  provisions  of  the  statute  relating  to  the  employ- 
ment of  medical  or  surgical  services  for  paupers ;  and,  there- 
fore, what  may  be  done  by  overseers  of  the  poor  in  their  re- 
spective jurisdictions,  in  relation  to  the  employment  of 
medical  and  surgical  services  for  paupers,  does  not,  in  any 
way,  affect  the  validity  of  the  appellant's  claim. 

But  we  must  decide  whether  the  amended  complaint  stated 
a  cause  of  action  against  the  appellee,  under  the  allegations 
therein  contained,  under  the  duty  imposed  by  section  4993, 
eupra. 

The  case  made  by  the  amended  complaint  is  a  very  strong 
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one.  It  is  shown  that  the  prisoner  confined  in  the  county 
jail,  for  what  cause  is  wholly  immaterial,  became  suddenly 
seized  with  a  virulent  and  dangerous  illness ;  was  smothering, 
and  was  in  such  a  dangerous  condition,  that  a  delay  for  an 
hour  would  have  been  fatal,  and  his  life  been  lost;  that  the 
secretary  of  the  board  of  health  resided  and  was  then  twelve 
miles  distant  from  the  jail ;  that  there  was  no  means  of  reach- 
ing him  except  by  a  wagon  road,  and  that  there  was  no  other 
means  of  communicating  with  him,  and  that  his  attendance 
and  service  could  not  be  procured  in  less  than  four  hours ; 
that  said  Smith,  as  the  agent  of  the  appellee  and  keeper  of 
said  jail,  under  the  emergency  thus  existing,  employed  the 
appellant  to  treat  said  prisoner,  and  he  did  so  treat  him^and 
by  the  use  of  proper  medicines  and  skill  relieved  said  pris- 
oner and  saved  his  life. 

As  we  have  seen,  it  was  the  duty  of  the  secretary  of  the 
board  of  health  to  render  such  medical  and  surgical  skill  as 
was  required  by  said  prisoner,  and  it  is  alleged  his  presence 
and  attendance  could  not,  by  reason  of  his  being  so  far  dis- 
tant from  the  jail,  be  procured  in  time  to  save  the  prisoner's 
life.  Under  this  emergency  what  was  the  duty  of  the  jailer 
having  the  prisoner  in  charge  ?  and  what  were  the  duty  and 
liability  of  the  county  in  such  cases  under  the  provisions  of 
section  4993,  supra  f 

Among  the  enumerated  duties  of  the  sheriff  by  section 
5868,  R.  8.  1^81,  is  that  he  shall  take  care  of  the  jail  and 
the  prisoners  therein,  and  by  section  6118,  R.  S.  1881,  it  is 
provided  that  the  sheriff  of  the  county,  by  himself  or  dep- 
uty, shall  keep  the  jail  and  shall  be  responsible  for  the  man- 
ner in  which  the  same  is  kept  *  *  and  he  shall  provide 
proper  meat,  drink,  and  fuel  for  prisoners." 

In  the  case  before  us  it  was  the  duty  of  Smith,  the  jailer 
in  charge  of  the  prisoner  and  acting  for  the  sheriff,  to  sum- 
mon a  competent  physician  under  the  existing  emergency  to 
treat  the  prisoner,  and  thereby  save  his  life,  if  such  could  be 
done.     It  would  have  been  inexcusable  neglect  on  the  part 
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of  the  jailer  to  have  waited  four  hours  to  summon  the  sec- 
retary of  the  board  of  health,  twelve  miles  distant,  when  the 
necessary  medical  aid  could  be  obtained  speedily  and  near  at 
hand,  and  was  essential  to  save  the  life  of  the  prisoner. 

The  question,  therefore,  is  where  the  appellee,  in  the 
appointment  of  a  secretary  of  the  board  of  health,  had 
failed  in  such  appointment  to  meet  the  emergency  alleged 
in  the  amended  complaint,  and,  by  reason  of  the  existing 
emergency,  the  jailer  in  charge  of  the  prisoner  employed 
the  appellant,  as  is  alleged,  to  save  his  life,  was  the  ap- 
pellee liable  to  the  appellant  for  the  medical  services 
rendered,  there  being  no  demand  for  compensation  beyond 
the  actual  and  existing  emergency?  We  can  not  believe 
that  the  law  intended  where  a  man  was  in  jail,  and  in 
need  of  medical  service  under  the  emergency  existing  in 
this  case,  where  the  board  of  county  commissioners  had  ap- 
pointed a  secretary  of  the  board  of  health,  whose  duty  it  was 
in  such  cases  to  render  such  medical  assistance,  but  whose 
residence  was  so  remote  from  the  county  jail  that  he  could 
not  be  procured  in  time  to  render  the  aid  needed,  that  the 
prisoner  should  be  left  to  suffer  and  perhaps  die,  and  that 
the  county  would  not  be  liable  for  the  services  thus  rendered 
by  a  physician  under  the  employment  of  the  jailer  having 
the  prisoner  in  charge. 

The  decisions  by  the  Supreme  Court,  in  certain  cases  where 
the  township  trustee  had  employed  a  physician  to  treat 
the  poor,  sustain  the  view  that  we  have  taken  of  the  liabil- 
ity of  the  appellee  in  the  case  before  us.  In  Boards  dc.y  v. 
Seaton,  90  Ind.  158,  it  was  held  that  the  trustee  might  em- 
ploy a  physician  in  a  case  where  the  county  physician  lived 
so  far  distant  from  the  sick  person  as  to  be  unable  to  give 
the  sick  person  the  attention  required.  It  was  held  in  Goti" 
tier  V.  Board,  etc.j  57  Ind.  15,  that,  where  the  county  phy- 
sician abandoned  his  contract,  the  trustee  might  employ  an- 
other physician.  The  decision  in  Boards  etc.,  v.  Ritter,  90 
Ind.  362,  affirms  that  there  are  cases  in  which  the  township 
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trastee^  as  overseer  of  the  poor,  has  authority  to  employ  a 
physician,  although  one  has  been  previously  employed  by  the 
county.  Washburn  v.  Board,^etc,y  104  Ind.  321.  We  must, 
therefore,  conclude  that  the  amended  complaint  stated  facts 
sufficient  to  constitute  a  cause  of  action  against  the  appellee, 
and  that  the  court  erred  in  sustaining  the  demurrer  thereto. 

The  cause  is  reversed,  with  instructions  to  overrule  the 
demurrer  to  the  amended  complaint,  and  for  further  proceed- 
ing in  accordance  with  this  opinion,  at  the  costs  of  the  ap- 
pellee. 

FUed  Mftrch  18, 1892. 


No.  17. 

Fogleman  v.  Shively  et  al. 

HuBBAKB  AND  WiFB.— Tcwian^y  by  Eraireiies,—Saie  of  Real  Eaatc—Pro- 
eeeds  if  Sale, — H%uband*8  Indd>tednes$, — Oamiakment, — Where  real  estate 
owned  by  husband  and  wife  (who  were  non-residents)  as  tenants  by  the 
entireties  was  sold  bj  them,  and  the  proceeds  of  such  sale  remained  in  the 
agent's  hands,  who  had  negotiated  the  sale,  no  division  of  the  proceeds 
having  taken  place,  the  interest  of  the  husband  therein  could  be  sub- 
jected to  the  payment  of  his  separate  indebtedness,  under  proceedings  in 
attachment  and  garnishment. 

From  the  Bartholomew  Circuit  Court. 

8.  Stanaifer  and  G.  8,  Baker,  for  appellant. 

M.  Hanker,  W.  T.  Strickland  and  C.  F.  Remy,  for  appellees. 

Black,  J.— The  appellant,  on  the  3d  of  May,  1887, 
filed  his  complaint  and  affidavit  in  attachment  against  the 
appellee  Lewis  Shively,  a  non-resident,  the  amount  of  the 
appellant's  claim  stated  in  the  affidavit  being  $775.  At  the 
s^me  time  he  instituted  proceedings  in  garnishment  against 
the  appellee  Walter  J.  Quick,  charging  him  in  the  affidavit 
with  having  the  control  or  agency  of  certain  money,  prop- 
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erty,  effects  or  credits  of  said  Lewis  Shively,  which  the  sher- 
iff could  not  attach  by  virtue  of  the  order  of  attachmeut. 

The  appellee  Lewis  Shively  was  defaulted. 

The  only  question  presented  and  argued  in  this  court  re- 
lates to  the  action  of  the  court  in  overruling  the  appel- 
lant's demurrer  to  the  fifth  paragraph  of  the  answer  of  the 
garnishee. 

In  that  paragraph  it  was  alleged  that  at  the  time  of  the 
service  of  the  writ  of  garnishment  on  said  Quick,  he  had  in 
his  possession  one  promissory  note,  dated  May  1st,  1887,  due 
one  year  after  date,  for  the  sum  of  eight  hundred  dollars, 
drawn  payable  to  the  garnishee  at  the  First  National  Bank 
of  Columbus,  Indiana,  and  executed  by  C.  F.  Remy  and  C. 
J.  Remy,  and  endorsed  by  the  garnishee  to  the  appellee 
Lewis  Shively,  and  one  bill  of  exchange,  dated  May  3d, 
1887,  drawn  by  said  bank  on  the  Third  National  Bank  of 
New  York  in  the  sum  of  ?946.40,  payable  to  the  appellee 
Lewis  Shively;  that  the  money  evidenced  by  said  note  and 
bill  was  the  proceeds  of  certain  real  estate  situated  in  this 
State,  which  was  held  by  said  Lewis  Shively  and  his  wife. 
Amy  Shively,  as  tenants  by  entireties,  said  real  estate  hav- 
ing been  conveyed  to  them  as  husband  and  wife;  that  said 
garnishee  had  been  employed  by  said  Lewis  Shively  and 
Amy  Shively  as  their  agent  to  sell  said  real  estate  for  them ; 
that,  in  pursuance  of  his  employment  as  such  agent,  he  sold 
said  real  estate  and  received  the  sum  of  $946.43  in  cash, 
with  which  he  purchased  said  bill  of  exchange  at  the  First 
National  Bank  of  Columbus,  Indiana,  for  the  purpose  of 
transferring  said  money  to  said  Lewis  and  Amy  Shively  at 
Los  Angeles,  California,  where  said  Lewis  and  Amy  Shively 
resided,  and  said  garnishee  having  been  notified  by  said 
Lewis  and  Amy  Shively  that  said  Amy  Shively  was  absent 
from  California,  and  that  the  money  could  not  be  procured 
on  said  bill  without  her  endorsement  thereon,  he  had  tjie 
same  drawn  payable  to  Lewis  Shively  by  their  direction ; 
that  for  the  same  reason  he  had  said  note  drawn  to  himself, 
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and  then  endorsed  Ihe-same  to  Lewis  Shively ;  that,  by  agree- 
ment of  the  parties  to  this  suit,  the  garnishee  permitted  the 
makers  to  pay  off  said  note  while  in  his  hands,  and  that  he 
holds  the  money  on  said  note  in  lieu  thereof;  '^  that  tlie 
money  and  bill  in  his  bands  are  the  proceeds  of  the  sale  of 
said  real  estate  as  above  stated,  and  that  the  same  was  gar- 
nished in  his  hands  before  it  had  been  paid  over  to  Lewis  or 
Amy  Shively  or  either  of  them,  or  before  any  division  had 
been  made  of  said  money  •  between  said  Lewis  and  Amy 
Shively ;  and  he  says  that  said  Lewis  and  Amy  Shively  are 
still  living  together  as  husband  and  wife,  and  still  hold  said 
money  by  the  entireties,  and  that  the  same  is  not  subject  in 
any  way  to  be  attached  or  garnished  for  the  debt  of  said 
Lewis  Shively/' 

The  answer  shows  that  the  bill  of  exchange  purchased  by 
the  agent  with  the  cash  received  by  him  in  part  payment  for 
the  real  estate  was  drawn  payable  to  the  husband,  and  that 
the  note  representing  the  remainder  of  the  proceeds  of  the 
sale  was  made  payable  to  the  agent  and  by  him  was  endorsed 
to  the  husband.  For  what  period  it  was  expected  the  wife 
would  remain  absent  from  California,  is  not  shown.  Her 
absence  may  not  have  furnished  so  plausible  a  reason  for  en- 
dorsing the  note  (due  in  one  year)  to  the  husband  as  for 
causing  the  bill  of  exchange  to  be  drawn  payable  to  him. 
We  assume,  however,  that  it  appears  sufficiently  that  all  that 
the  agent  had  done,  relating  to  the  proceeds  of  the  sale,  was 
done  to  transfer  the  proceeds  to  the  husband  and  wife,  and 
that,  at  the  time  of  the  service  of  the  writ  of  garnishment, 
the  agent  held  the  proceeds  for  both  the  husband  and  the 
wife,  no  part  thereof  having  been  paid  over  to  either  of 
them,  and  no  division  having  been  made  between  them. 

When  husband  and  wife  receive  real  estate  by  the  same 
conveyance,  they  hold  it  as  tenants  by  entireties.  Under  the 
fiction  of  the  unity  of  husband  and  wife,  they  do  not  hold 
by  moieties,  but  both  and  each  hold  the  entirety.  Neither 
can  sever  the  tenancy.     Upon  the  death   of  either,  during 
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coverture,  the  survivor  does  not  take  -by  the  ^t**  accreacendi 
of  joint  tenants,  but  continues  to  hold  the  whole  by  virtue 
of  the  original  estate. 

Xt  comnion  law,  during  the  coverture,  the  husband  had 
his  estate  jure  uxoria ;  he  was  entitled  to  the  use  and  con- 
trol of  the  property,  and  the  wife  had  no  control  over  it. 
The  husband  could  lease,  convey  or  mortgage  it  at  his  pleas- 
ure, and  it  might  be  taken  on  execution  against  him;  but 
upon  his  death,  leaving  the  wift  surviving,  it  went  to  her 
unaffected  by  his  acts.  Den  v.  Hardenburgh,  5  Halsted,  42 
(18  Am.  Dec,  371)  ;  Hemingway  v.  Sfcafe«,42  Miss.  1  (2  Am. 
R.  586) ;  Buttlar  v.  Rosenblath,  42  N.  J.  Eq.  651  (59  Am. 
R.  52) ;  28  Alb.  L.  J.  87 ;  Freeman  Ex,  186. 

This  peculiar  tenancy  is  based  upon  the  marital  unity.  In 
case  of  the  absolute  divorce  of  the  tenants  by  entireties  they 
become  either  tenants  in  common  or  joint  tenants.  Laah  v. 
iMsh,  58  Ind.  526. 

Our  statute  provides  that  conveyances  and  devises  of 
lands,  or  of  any  interest  therein,  made  to  two  or  more  per- 
'  sons,  shall  be  construed  to  create  estates  in  common,  and  not 
in  joint  tenancy,  unless  the  contrary  intent  be  indicated,  ex- 
cept conveyances  to  husband  and  wife,  and  thereby  expressly 
indicates  the  purpose  of  the  Legislature  not  to  abolish  es- 
tates by  entireties  in  lands.  Sections  2922,  2923,  R.  S.  1881 ; 
Bevina  v.  Cline,  21  Ind.  37;  Davis  v.  Clark,  26  Ind.  424; 
Jones  V.  Chandler,  40  Ind.  588 ;  Hulett  v.  Inlow,  57  Ind. 
412;  Carver  v.  Smith,  90  Ind.  222;  Dodge  v.  Kinzy,  101 
Ind,  102. 

In  Davis  v.  Clark,  supra,  the  question  was  presented 
whether  real  estate  held  by  husband  and  wife  as  tenants  by- 
entireties  could  be  subjected  to  sale  on  execution  against  the 
husband.  It  was  held  that  whatever  was  the  rule  in  this 
regard  at  common  law,  the  matter  was  controlled  by  our 
statutes,  reference  being  made  to  the  statute  which  went  in 
force  May  6th,  1853  (section  5116,  R.  S.  1881),  providing 
that  "  No  lands  of  any  married  woman  shall  be  liable  for  the 
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debts  of  her  husband ;  but  such  lands,  and  the  profits  there- 
from, shall  be  her  separate  property,  as  fully  as  if  she  was 
unmarried  :  Provided^  That  such  wife  shall  have  no  power 
to  encumber  or  convey  such  lands,  except  by  deed  in  which 
her  husband  shall  join,''  and  the  statute  in  force  since  the 
same  date  (section  5128,  B.  S.  188>),  providing  that  'J  The 
separate  deed  of  the  husband  shall  convey  no  interest  in  the 
wife's  lands."  It  was  held  thfit  no  act  or  conveyance  of  the 
husband,  or  sale  on  execution  against  him,  could  affect  or 
divest  the  seizin  or  use  of  the  wife.  See,  also.  Chandler  v. 
Cheney,  37  Ind.  391 ;  Morrison  v.  Seybold,  92  Ind.  298. 

In  Carver  v«  Smithy  supra,  which  was  an  action  to  en- 
join the  sale,  on  execution  against  the  husband,  of  land 
conveyed  to  the  husband  and  wife,  it  was  held  that  the  leg- 
islation of  1881,  respecting  the  rights  of  married  women,  did 
Dot  abolish  estates  by  entireties.  And  in  Dodge  v.  Kinzy, 
»t£pra,  decided  in  1884,  it  was  held  that  there  had  not  been 
any  repeal  of  the  common  law  rule  governing  conveyances 
of  real  estate  to  husband  and  wife. 

In  PaUon  v.  Rankin,  68  Ind.  245,  it  was  decided  that  a 
crop  raised  by  a  husband  on  land  held  by  him  and  his  wife 
as  tenants  by  entireties  was  not  subject  to  levy  and  sale  on 
an  execution  against  the  husband.  The  court  referred  to  pre- 
vious decisions,  that  the  land  was  not  subject  to  sale  on  ex- 
ecution against  the  husband,  and  that  he  could  not,  by  his 
conveyance  or  mortgage,  deprive  the  wife  of  the  joint  enjoy- 
ment during  their  joint  lives,  or  the  right  of  survivorship, 
and  that  the  rents  and  profits  of  land  belonging  to  a  married 
woman  can  not  be  sold  on  execution  against  her  husband, 
without  her  consent.  It  was  there  said :  "  We  now  decide 
that  a  crop,  raised  on  land  held  by  husband  and  wife  by  en- 
tireties, is  held  by  them  in  the  same  manner,  and  subject  to 
the  same  law  as  the  land  itself;  and  such  crop  is,  therefore, 
not  subject  to  levy  and  sale  on  an  execution  against  the  hus- 
band." 

The  effect  of  this  decision  is  that  the  wife  is  entitled  to 
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the  enjoymeut  of  the  land  while  it  is  held  by  her  and  her 
husband  as  tenants  by  entireties,  and  that  the  taking  of  the 
crop,  without  her  consent  for  her  husband's  debt,  would  be  an 
invasion  of  such  right, — an  interference  with  her  rights  as  a 
tenant  of  the  entirety.  The  decision  does  not  reach  the  case 
of  a  voluntary  sale  and  Conveyance  of  the  land  by  the  hus- 
band and  wife  for  money  or  other  personal  property.  By 
such  a  sale  and  conveyance^  the  husband  and  wife  cease  to 
have  any  estate  in  the  land,  and  it  is  not  necessary  to  treat 
the  proceeds  of  the  sale  as  being  held  by  them  in  the  same 
manner,  and  subject  to  the  same  law  in  order  to  secure  to 
either  of  them  the  enjoyment  of  the  land.  Neither  is  enti- 
tled longer  to  enjoy  the*  land  as  such.  Having  lost  their  es- 
tate in  the  land,  not  involuntarily  or  by  any  proceeding  tn 
invitum^  but  by  their  voluntary  conveyance,  the  personalty 
received  therefor  must  be  regarded  not  as  land,  but  as  per- 
sonal property.  , 

It  has  sometimes  been  asserted,  and  again  denied,  that  at 
common  law  husband  and  wife  may  hold  personal  property 
as  tenants  by  entireties.  We  will  not  take  space  to  review 
the  cases  referred  to  by  text-writers  in  their  discussions  upon 
this  subject. 

At  common  law  the  wife's  personal  property  iu  possession, 
whether  owned  by  her  at  marriage  or  received  during  cover- 
ture, became  the  property  of  the  husband  absolutely.  This 
was  true  of  all  her  personalty  in  possession,  whether  held  by 
her  or  by  another  not  adversely  to  her. 

In  Mahoney  v.  Bland,  14  Ind.  176,  it  was  held  that  at 
common  law,  where  real  estate  of  the  wife  was  sold  by  the 
husband  and  wife,  the  money  or  personal  property  received 
therefrom  by  the  husband  vested  absolutely  in  him.  This 
rule,  it  was  held,  was  not  changed  by  our  statute  of  1853 
providing  that  the  personal  property  of  the  wife  held  by  her 
at  the  time  of  her  marriage  or  acquired  during  coverture  by 
descent,  devise  or  gift  should   remain  her  own  property  to 
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the  same  extent  and  under  the  same  rules  as  her  real  estate 
80  remains.    See,  also,  Lichtenberger  v.  Grahamy  50  Ind,  288. 

In  Farmers,  etc..  Bank  v,  Gregory,  49  Barb.  155,  it 
was  decided  that  where  real  estate  held  by  husband  and 
wife  as  tenants  by  entireties  was  voluntarily  converted 
by  them  into  money,  undoubtedly  the  money  belonged  to 
the  husband  exclusively  by  virtue  of  his  marital  rights. 

The  husband,  at  common  law,  had  the  right  to  reduce  the 
wife^s  choses  in  action  to  possession,  at  any  time  during  cov- 
erture. When  so  reduced  he  held  the  property  so  brought 
into  possession  as  his  own  absolutely.  But,  if  this  right  to 
reduce  to  possession  were  not  exercised  during  coverture,  it 
ceased  at  the  termination  of  the  marital  union,  and  the 
choses  in  action  survived  to  the  wife  in  her  own  right. 

There  are  many  cases  in  which  the  wife's  right  of  surviv- 
orship has  been  recognized  in  choses  in  action  payable  to 
husband  and  wife.  At  common  law  the  wife's  interest  in  a 
chose  in  action  payable  to  her  and  her  husband  was  liable  to 
be  destroyed,  and  her  right  of  survivorship  was  liable  to  be 
defeated  by  the  husband  during  coverture.  A  like  power 
did  not  exist  in  relation  to  her  estate  in  land  held  by  her  and 
her  husband  as  tenants  by  entireties.  Neither  could  sever  the 
estate  or  defeat  the  other's  right  of  ownership.     In  Coppin 

V ,  2  P.  "Wms.  496,  a  bond  given  to  husband  and 

wife  during  coverture,  on  the  husband's  death  first,  it  was 
said,  would  survive  to  the  wife,  "as  all  other  joint  choses  in 
action  do,  though  it  is  true,  in  this  case,  the  husband  may 
disagree  to  the  wife's  right  to  it,  and  bring  the  action  on 
the  bond  in  his  own  name  only,  but  till  such  disagree- 
ment the  right' to  the  bond  is  in  both  the  husband  and  the 
wife,  and  shall  survive." 

A  note  made  payable  to  husband  and  wife  survived  to  the 
wife  because  it  had  not  been  reduced  to  possession  by  the 
husband.  McMillan  v.  Mason,  5  Coldw.  263  (98  Am.  Dec. 
401). 

A  promissory  note  or  other  evidendfe  of  debt  made  paya- 
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ble  to  husband  and  wife,  and  not  collected  by  him  in  his 
lifetime,  it  was  held,  upon  the  death  of  the  husband,  would 
survive  to  thfe  wife  and  she  would  take  the  proceeds,  unless 
the  interest  of  creditors  was  affected.  Johnson  v.  Lusk,  6 
Coldw.  113  (98  Am.  Dec.  445). 

"  In  such  case  the  form  of  the  security  implies  the  design 
of  the  husband  to  benefit  the  wife ;  and  the  law  will  give  ef- 
fect to  this  intention  where  the  interest  of  creditors  is  not 
affected."  98  Am.  Dec.  445.  See,also,  Wilder  v.  Aldrich* 2 
R.  L  518. 

Perhaps  husband  and  wife  have  sometimes  been  spoken  of 
as  tenants  by  entireties  of  such  personal  property  with  the 
intention,  by  such  designation,  to  reconcile  the  existence,  dur- 
ing coverture,  of  the  like  interest  of  both/  (though  so  sub- 
ject to  the  husband's  power)  with  the  idea  of  marital  unity. 
We  are  not  so  much  concerned  with  a  name  as  with  the  true 
interests  and  rights  of  the  parties. 

In  Abshire'v.  State,  ex  reL,  53  Ind.  64,  promissory  notes 
made  payable  to  husbaiid  and  wife  had  been  given  in 
1852  as  consideration  for  the  wife's  separate  real  estate  then 
sold  by  them.  The  wife  died  in  1856,  leaving  the  husband 
and  children  surviving,  some  of  the  notes  remaining  unpaid. 
It  was  held  that  the  surviving  joint  payee,  the  husband,  took 
the  notes  by  survivorship.  The  doctrine  of  survivorship  in 
such  a  case  was  spoken  of  as  being  kindred  to  that  of  estates 
by  entireties,  which  it  was  said  do  not  exist  in  reference  to 
personal  property.  It  was  said  that  the  real  estate  when 
sold  voluntarily  with  her  consent  became  personalty ;  that 
the  transmutation  of  her  separate  real  estate  into  personalty 
divested  her  of  her  separate  estate  therein.  The  court  did 
not  advert  to  the  question  as  to  the  effect  of  the  execution 
of  the  notes  prior  to  the  enactment  of  the  statute  of  1853 
relating  to  the  personal  property  of  married  women,  but  said 
that  as  the  notes  did  not  belong  to  her  at  the  time  of  her 
marriage  and  were  not  received  by  devise,  descent  or  gift 
during  coverture,  she  ^ould  not  hold  them  as  her  separate 
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personal  property,  under  the  statute  of  1853,  which  it  was 
held  left  in  force  the  common  law  rule  in  reference  to  per- 
sonal propei*tv  not  acquired  in  one  of  the  modes  indicated  in 
the  statute.  <« 

In  Ireland  v.  Webber,  27  Ind,  256,  decided  in  1866,  it 
was  held  that  the  husband  would  not  become  the  owner  of 
the  personal  proceeds  of  the  sale  of  the  wife's  separate  real 
estate  without  the  possession  of  the  husband,  with  intention 
on  his  part  to  claim  the  property  as  his  own,  and  the  wife's 
consent  thereto,  either  express  or  implied. 

In  1881  a  statute  was  enacted,  the  first  section  of  which  is 
as  follows  (section  5115,  B.  S.  1881)  :  ''AH  the  legal  disa- 
bilities of  married  women  to  make  contracts  are  hereby  abol- 
ished, except  as  herein  otherwise  provided." 

The  second  section  (section  5117,  R.  S.  1881)  provides: 
''A  married  woman  may  take,  acquire,  and  hold  property, 
real  or  personal,  by  conveyance,  gift,  devise,  or  descent,  or 
by  purchase  with  her  separate  means  or  money ;  and  the 
same,  together  with  all  the  rents,  issues,  income,  and  profits 
thereof,  shall  be  and  remain  her  own  separate  property,  and 
under  her  own  control,  the  same  as  if  she  were  unmarried. 
And  she  may,  in  her  own  name,  as  if  she  were  unmarried, 
at  any  time  during  coverture,  sell,  barter,  exchange,  and  con- 
vey her  personal  property ;  and  she  may  also,  in  like  manner, 
make  any  contracts  with  reference  to  the  same ;  but  she  shall 
not  enter  into  any  executory  contract  to  sell  or  convey  or 
mortgage  her  real  estate,  nor  shall  she  convey  or  mortgage 
the  same,  unless  her  husband  join*  in  such  contract,  convey- 
ance, or  mortgage :  Provided,  however,  That  she  shall  be 
bound  by  an  estoppel  in  pais,  like  any  other  person." 

There  is  no  provision  of  the  statute  altering  the  effect  of 
the  two  sections  above  quoted,  so  far  as  they  are  applicable 
to  the  facts  of  this  case.  Section  5117  above  quoted  is 
not  a  limitation  upon  the  general  power  to  make  contracts 
concerning  her  personal  property,  conferred  by  said  section 
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5115.  See  Rosa  v.  Prather,  103  Ind.  191 ;  Arnold  v.  Engle- 
man,  103  Ind.  512. 

All  common  law  disability  of  a  married  woman  to  acquire 
and  to  dispose  of  personal  property,  and  to  make  contracts 
with  reference  to  her  personal  property,  so  far  as  such  disa- 
bility could  have  affected  such  a  case  as  this,  is  abolished. 

By  section  254,  R.  8.  1881,  a  married  woman  may  sue 
alone,  when  the  action  concerns  her  separate  property,  or 
when  the  action  is  between  herself  and  her  husband. 

Certainly  the  legal  existence  of  the  wife,  separate  from 
that  of  her  husband,  is  recognized  in  respect  to  her  personal 
property.  There  is  no  reason,  based  upon  the  idea  of  mari- 
tal unity,  why  she  and  her  husband  may  not  hold  personal 
property  in  possession  or  choses  in  action  separately  or  to- 
gether as  if  they  were  not  married. 

Where  possession  of  the  personal  property  of  the  husband 
and  wife  is  taken  by  the  husband,  he  should  be  presumed  to 
take  for  a  purpose  consistent  with  the  wife's  interest,  and 
should  be  regarded  as  liolding  the  property  for  her  as  well 
as  for  himself.  By  agreement  with  the  wife,  he  may  take  it 
as  his  own,  and  use  it  accordingly. 

We  have  assumed  in  this  case  that  it  is  sufficiently  shown 
that  the  note  and  bill  represent  the  proceeds  of  the  sale  still 
regarded  by  the  husband  and  wife  as  the  property  of  both. 
We  think  that  the  facts,  that  the  owners  of  this  personal 
property  are  husband  and  wife,  and  that  it  represents  the 
still  undivided  proceeds  of  real  estate  owned  by  them  as 
tenants  by  entireties,  do  not  affect  the  right  of  the  appellant. 
The  interest  of  the  wife,  who  is  not  a  party  to  the  proceed- 
ings in  attachment,  is  not  like  the  interest  of  a  partner  in  a 
debt  due  to  the  firm.  The  note  and  bill  were  in  the  name 
of  the  husband  and  in  the  possession  of  the  agent.  The  in- 
terest of  the  wife  is  definitely  shown,  being  a  moiety  of  the 
proceeds  of  the  sale  of  the  land.  Our  statute  (section  931 ,  R. 
S.  1881)  provides  that  any  person  having  property  of  the 
attachment  defendant  of'any  description  in  his  possession  or 
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'^^^r  his  control,  which  the  sheriff  can  not  attach  by  virtue 
^kxe  order  of  attachment,  or  being  indebted  to  the  attach- 
^^ti   defendant,  or  having  the  control  or  agency  of  any 
^I>«rty,  moneys,  credits  or  effects,  may  be  summoned  as 
^^ishee. 
^^^^^care  of  the  opinion  that  the  interest,  of  the  husband 
^^%l>t  be  subjected  to  the  payment  of  his  separate  indebted- 
X      t^    under  the  proceedings  in  attachment  and  garnishment. 
V^^^^  4^e  judgment  is  reversed,  and  the  cause  is  remanded  with 
^^"^"uctipn  to  sustain  the  appellant's  demurrer  to  the  fifth 
^'^'^^graph  of  the  answer  of  the  appellee  Walter  J.  Quick. 
Filed  March  18, 1892. 


No.  402. 

The  Evansville  and  Richmond  Bailboad  Company  v. 
Freeland. 

B^naoAD. — If^red^Employee. — EmphfftMrU  ofPhydeian  by  Conduetor, — Lia- 
^fy  o/  Oon^pany. — Where  there  was  an  accident  on  the  defendant  com- 
puij's  road,  and  an  imperions  necessity  for  the  preservation  of  life, 
and  to  prevent  great  bodily  sufifering  the  conductor  of  the  train  which 
ran  off  the  track — the  highest  agent  of  the  company  on  the  ground — 
employed  a  physician  with  the  concurrence  of  the  local  surgeon  of  the 
company  to  attend  to  one  of  the  injured  persons,  an  employee  of  the 
company,  and  it  was  agreed  by  the  said  physician  and  the  local  sur- 
geon that  an  amputation  was  necessary,  which  operation  was  performed 
by  said  physician,  the  local  surgeon  being  unable  by  reason  of  the 
extraordinary  service  devolved  upon  him  by  the  injury  of  so  many  per- 
sons to  give  the  immediate  aid  and  attention  to  said  employee  required 
by  the  emergency  and  necessity  growing  out  of  the  aeeident,  the  rail- 
road company  was  bound  by  the  employment  of  said  physician,  and 
liable  for  the  payment  of  his  professional  services  in  performing  said 
operation.  The  company  would  not  be  liable,  however,  for  any  ser- 
vioes'rendered  by  said  physician  after  the  emergency  had  ceased. 

From  the  Lawrence  Circuit  Court. 

M.  F.  Dunn  and  0.  0.  Dunn,  for  appellant. 

/.  E.  Bort^and  J.  Oiles,  for  appellee. 
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B0BIN8ON9  C.  J. — The  appellee  commenced  this  action 
against  the  appellant  to  recover  for  professional  services 
rendered  by  the  appellee  as  a  physician  for  the  appellant  at . 
its  special  instance  and  request  and  for  professional  services 
rendered  by  the  appellee  as  a  physician  for  the  use  and  ben- 
efit of  the  appellant,  and  with  its  knowledge  and  consent. 

After  the  formation  of  the  issues^  the  cause  was  submitted 
to  the  court  for  trial.  At  the  request  of  the  appellant  the 
court  made  a  special  finding  of  facts  and  stated  its  conclu- 
sion of  law  thereon.  As  a  conclusion  of  law  from  the  facts 
found  the  finding  was  for  the  appellee^  and  the  court,  over 
proper  exceptions  by  the  appellant,  rendered  judgment 
thereon  in  favor  of  the  appellee. 

Several  errors  are  assigned  by  the  appellant,  but  all  are 
waived  in  argument  except  the  sixth,  being  the  alleged  error 
of  the  court  in  its  conclusions  of  law  on  the  special  finding 
of  facts. 

The  material  facts  found  were  that  on  the  2d  day  of  Oc- 
tober, 1889,  the  appellant  was  running  and  using  a  train  of 
cars  on  its  road,  known  as  a  construction  train,  loaded  with 
railroad  ties;  that  Charles  Maddox,  with  about  twenty  other 
persons,  while  in  appellant's  employment  and  in  the  line  of 
their  duty,were  riding  on  a  car  on  said  construction  train,  so 
loaded  with  railroad  ties,  the  car  they  were  so  riding  on  was 
thrown  from  the  track,  and  said  Maddox  received  severe  in- 
jj^iiries  on  his  body  and  legs,  and  eighteen  or  twenty  of  said 
other  employees  received  severe  bodily  injuries,  one  had  his 
jaw  dislocated,  some  others  had  wrists  put  out  of  place,  another 
had  a  shoulder  dislocated,  and  others  received  bruises  and 
cuts  on  their  bodies  and  heads,  and  some  received  internal 
injuries;  said  wreck  occurred  some  18  miles  from  the  city  of 
Bedford,  Ind.,  to  which  place  all  of  said  injured  persons 
were  taken  and  distributed  to  different  points  in  said  city, 
some  to  the  hotels,  and  some  to  their  residences,  all  needing 
immediate  medical  attention,  some  but  little  and  some  re- 
quired careful   and  skilful  treatment;    one  of  said  persons 
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died  from  his  injuries,  and  said  Charles  Maddoz  became  so 
injured  in  his  right  leg  that  it  became  necessary  to  amputate 
said  leg  above  the  knee ;  that  appellant  had  a  local  surgeon 
at  Efedford^and  had  no  other  surgeon  at  said  time  and  place;* 
that  said  local  surgeon  could  not  render  the  assistance 
and  surgical  aid  necessary  to  the  proper  care  of  said 
men  so  hurt  and  injured  in  said  wreck ;  that  on  the  day 
of  the  accident,  after  said  Charles  Maddox  had  been  taken 
to  Bedford,  and  before  he  had  received  the  attention  of  a 
physician  or  surgeon,  the  conductor  of  said  construction 
train  directed  the  appellee  to  attend  to  said  Maddox,  and,  af- 
ter the  amputation  of  his  leg,  the  superintendent  of  the  con- 
struction of  said  railroad  directed  the  appellee  to  continue  to 
treat  said  Maddox,  promising  that  he  would  see  that  appel- 
lant paid  him  therefor ;  that  said  Charles  Maddox  was  taken 
to  the  residence  of  his  brother  in  said  city  of  Bedford,  and 
while  there  it  is  shown  by  the  facts  found  that  appellant's 
surgeon  and  the  appellee  went  to  the  house  where  said  Mad- 
dox lay,  and  agreed  that  his  leg  should  be  amputated,  and 
said  surgeon  directed  the  appellee  to  tske  care  of  him,  say- 
ing he  had  more  than  he  could  attend  to ;  that  the  appellee 
was  a  physician  and  surgeon  of  learning,  skill  and  ability, 
and  in  connection  with  other  physicians  and  appellant's 
surgeon,  who  was  the  principal  assistant  and  ligated  all  of 
the  arteries,  performed  said  operation  and  amputated  the  leg 
of  said  Maddox  so  injured  as  aforesaid  ;  that  appellant's  sur- 
geon and  appellee  both  attended  said  Maddox  on  October  3d, 
4th  and  5th,  after  which  date  appellant's  surgeon  gave  no 
further  attention  to  him,  but  that  appellee,  for  three  months 
thereafter  and  until  his  final  recovery,  had  full  charge  of  said 
Maddox,  and  made  from  one  to  two  visits  a  day,  the  appellee 
residing  in  Bedford  about  one-fourth  of  a  mile  from  where 
said  Maddox  was  located ;  that  appellant  had  no  depot,  of- 
fice or  local  agent  at  said  time  in  the  city  of  Bedford;  that 
appellee's  services  rendered  in  the  amputation  of  said  leg 
Vol.  4.— 14 
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were  reasonably  worth  $100;  that  appellee's  services  reudered 
said  Maddox  after  said  amputation  and  during  the  time  ap- 
pellee continued  to  attend  and  treat  him  were  reasonpbly 
worth  $200;  that  appellant's  local  surgeo^,  conductor  of 
said  train,  and  superintendent  of  the  construction  of  appel- 
lant's said  railroad,  nor  either  of  them,  had  any  special 
authority  to  bind  the  appellant  in  the  employment  of  phy- 
sicians or  surgeons,  except  what  the  law  gave  them  by  rea- 
son of  said  agency  and  employment  as  above,  and  under  the 
circumstances  as  above  found. 

As  a  conclusion  of  law  from  the  foregoing  facts,  the  court 
found  for  the  appellee  in  the  sum  of  one  hundred  dollars  and 
costs  of  suit. 

It  will  be  seen  that  the  court,  in  its  conclusion  of  law 
upon  the  facts  found,  limited  the  recovery  of  the  appellee  to 
$100,  the  value  of  the  services  rendered  in  the  amputation 
of  the  leg  of  said  Maddox,  and  did  not  allow  appellee  for 
services  rendered  after  said  amputation  in  the  treatment  of 
said  Maddox. 

We  infer  from  the  finding  that  the  court  considered  that 
there  was  an  emergency  requiring  immediate  action,  and,  al- 
though appellant's  local  surgeon  was  on  the  ground,  that  one 
surgeon  was  wholly  inadequate  to  give  such  attention  and* 
relief  to  the  injured  as  the  emergency  demanded ;  that,  un- 
der such  circumstances,  the  employment  of  the  appellee  by 
the  conductor  and  the  surgeon  made  the  appellant  liable  for 
the  services  rendered  under  the  existing  emergency,  but  did 
not  render  the  appellant  liable  for  services  rendered  under 
said  employment  after  the  emergency  ceased  to  exist.  The 
principle  involved  in  the  case  at  bar  was  ably  and  exhaus- 
tively considered  in  Terre  Haute,  etc.^  R.  R.  Go.  v.  McMurrayy 
98  Ind.  358.  The  doctrine  there  declared  was  based  upon 
the  ground  of  an  emergency  existing  requiring  immediate 
action.  It  was  said  by  the  court  in  that  case,  on  the  opinion 
on  petition  for  rehearing:  "We  did  not  decide  that  a  corpo- 
ration was  responsible  generally  for  medical  or  surgical  at* 
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tention  given  to  a  sick  or  wounded  servant ;  on  the  contrary, 
we  were  careful  to  limit  our  decision  to  surgical  services  ren- 
dered upon  an  urgent  exigency,  where  immediate  attention 
was  demanded  to  save  life  or  prevent  great  injury.  We  held 
«that  the  liability  arose  with  the  emergency,  and  with  il  ex- 
pired. We  did  hold  that  where  the  conductor  was  the  high- 
est representative  of  the  corporation  on  the  ground,  and 
there  wiis  an  emergency  requiring  immediate  action^  he  was 
authorized  to  employ  a  surgeon  to  give  such  attention  as  the 
exigency  of  the  occasion  made  imperiously  necessary ;  but 
we  djd  not  hold  that  the  conductor  had  a  general  authority 
to  employ  a  surgeon  where  there  was  no  emergency,  or 
where  there  was  a  superior  agent  on  the  ground." 

The  quotation  we  have  made  from  the  opinion  on  petition 
for  rehearing  in  this  case  is  a  substantial  statement  of  what 
was  held  on  the  same  points  in  the  original  opinion.  When 
the  principles  thus  declared  are  applied  to  the  facts  found  in 
the  case  at  bar,  the  right  of  the  appellee  to  recover  in  this 
action  seems  clear. 

It  must  be  conceded,  under  the  facts  found,  taking  into 
consideration  the  large  number  of  persons  injured,  the  seri- 
ous character  of  such  injuries,  that  an  overwhelming  emer- 
gency did  arise,  rendering  immediate  action  imperiously  neces- 
sary in  order  to  save  life  and  prevent  great  bodily  suffering, 
and  that  the  services  of  the  local  surgeon  were  inadequate  to 
render  the  necessary  assistance  required  for  the  preservation 
of  life  and  to  prevent  great  bodily  suffering. 

The  case  under  consideration  is  much  stronger  on  the 
grounds  of  necessity  and  emergency,  and  where  humanity  and 
justice  demanded  immediate  action,  than  the  case  of  Terre 
HautCy  etc.,  JJ.  R.  Go.  v.  McMw^ay,  supra.  There  is  this  dif- 
ference, however,  in  the  two  cases :  ^Iti  the  case  at  bar  there 
was  a  local  surgeon  on  the  ground,  while  in  the  case  cited  this 
fact  did  not  exist.  But  we  do  not  think  the  principle,as  declared 
when  taken  in  connection  with  the  great  emergency  and  im- 
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perious  necessity,  and  other  circumstances,  as  shown  by  the 
facts  founds,  is  affected  by  the  presence  of  the  local  surgeon, 
but  that  the  very  serious  character  of  the  accident,  consider- 
ing the  large  number  of  persons  injured,  constitute  a  necessity 
and  emergency  requiring  immediate  action  to  save  life  and  ^ 
prevent  bodily  suffering,  and  that  the  services  of  the  local 
surgeon  were  wholly  inadequate  to  accomplish  this  end.  In 
coming  to  our  conclusion  upon  (his  question,  we  do  not  con- 
sider the  fact  that  after  the  amputation  of  the  leg  of  the  in- 
jured man,  the  superintendent  of  the  construction  of  ap-> 
pellant's  road  directed  the  appellee  to  continu'e  to^treat 
him,  assuring  the  appellee  that  he  would  see  that  the  appel- 
lant paid  him  therefor,  of  any  weight,  because  that  was  after 
the  emergency  had  expired  for  the  employment  of  the  ap- 
pellee, and  the  superintendent  of  the  construction  of  the 
road  did  not  have  the  authority  to  employ  the  appellee  and 
bind  the  appellant  to  payment.  We  rest  our  decision  upon 
the  question  involved  upon  the  law  as  declared  in  Terre 
Haute,  etc.,  R.  R.  Co.  v.  3Ic3Iurray,  supra,  that  there  was  an 
emergency  and  an  imperious  necessity  for  the  preservation 
of  life,  and  to  prevent  great  bodily  suffering  at  the  time  ap- 
pellant's conductor  employed  appellee  to  treat  said  Charles 
Maddox,  which  emergency  and  necessity  were  concurred  in 
by  the  local  surgeon,  who  was  unable,  by  reason  of  the  ex- 
traordinary service  devolved  upon  him  by  the  injury  of  so 
many  persons,  to  give  the  immediate  aid  and  attention  re- 
quired by  the  emergency  and  necessity  growing  out  of  the 
accident ;  and,  reaching  the  conclusion  we  have,  we  do  not  as- 
sume the  law  to  be  that  the  conductor  or  other  subordinate 
agent  has  the  general  authority  to  employ  a  surgeon  for  a 
sick  or  wounded  servant  of  the  company,  but  we  do  hold 
that  where  the  conductor  in  control  of  the  company's  train 
is  the  highest  agent  on  the  ground,  he  possesses  an  authority 
commensurate  with  an  existing  and  pressing  necessity.  Lou- 
isville,  etc.,  R.  W.  Go.  v.  Smith,  121  Ind.  353,  and  Terre  HauU, 
etc.,  R.  R.  Go.  y.  Brown,  107   Ind.  336,  in  so  far  as  they 
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are  applicable  to  the  facts  found  in  this  case,  sustain  our 
conclusion. 

The  judgment  is  affirmed,  with  costs. 

Filed  March  17, 1892. 


No.  411. 

THif  FiBST  National  Bank  of  KENDALLViLiiE  v. 
Stanley  et  al. 

ATTACHMSirr. — Lien  of, — FoUawing  Broceeds  of  Broperty  AttMhed. — PriorUy 
to  Subsequent  ExeaUion. —  Proceedings  SuppUmenteary, —  Sale  of  Attached 
Property  by  Agreement  of  Parties, — Where  a  writ  of  attachment  was  levied 
upon  a  namber  of  hogs,  and  by  agreement  between  the  debtor  and  the 
attaching  creditor,  the  hogs  were  sold  by  a  third  party,  to  whom  the 
sheriff  entrusted  them  for  that  purpose,  and  the  money  realized  from 
the  sale  was  paid  to  the  clerk  of  the  court,  the  lien  of  the  writ  was 
transferred  from  the  hogs  to  the  money,  and  the  fund  could  not  be  sub- 
jected by  proceedings  supplementary  to  execution  (the  issuance  of  the 
execution  being  subsequent  to  the  delivery  of  the  writ  of  attachment  to 
the  sheriff)  to  the  payment  of  another  judgment  against  the  debtor. 
The  hogs  were  still  in  cuatodia  kgis  when  the  sheriff  permitted  the  third 
party  to  sell  them.  He  was  the  mere  servant  or  agent  of  the  officer. 
Property  may  be  sold  by  agreement  of  the  parties  to  the  record  without 
pursuing  all  the  steps  named  in  the  statute. 

PBOCfeEDiNOS  SUPPLEMBNTABY  TO  EXECUTION. —  Pleadings, —  Motion  to 
Strike  Out — Demurrer, — Although  in  proceedings  supplementary  to  exe- 
cution no  pleadings  are  required  after  the  order  requiring  parties  to  ap-' 
pear,  and  answer  has  been  made,  a  judgment  will  not  be  reversed  be- 
cause of  the  refusal  of  the  court  to  sustain  a  motion  to  strike  out  an- 
swers and  a  cross-complaint  filed  by  an  attaching  creditor  who  was 
made  a  party  to  the  proceeding,  or  because  of  its  refusal  to  sustain  a 
demurrer  to  the  same. 

PSAcnCE. — Ekdueion  of  Testimony. — Row  Question  Saved, — To  save  a  ques- 
tion on  the  ruling  of  the  trial  court  in  excluding  the  testimony  of  a 
witness,  a  proper  question  should  be  asked,  and,  upon  objection,  the 
court  should  be  informed  of  the  answer  expected,  and,  if  the  objection 
be  then  sustained,  an  exception  should  be  reserved  at  the  time  of  the 
rulings. 

From  the  Noble  Circuit  Court. 
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R.  p.  Ban^y  H.  G.  Zimmerman  and  H.  C.  Peterson,  for  ap- 
pellant. 

X.  W.  Walker y  for  appellees. 

New,  J. — This  is  a  proceeding  supplementary  to  execu- 
tion, under  section  816  of  the  code,  by  the  appellant  against 
the  appellees,  to  compel  Milton  D.  Stanley  and  Merritt  C. 
Skinner,  the  latter  the  clerk  of  the  Noble  Circuit  Court, 
to  apply  the  sum  of  $931.90,  averred  to  be  in  the  hands  of 
Skinner,  on  a  judgment  held  by  the  appellants  against  Stan- 
ley. The  appellees  Charles  M.  and  William  F.  Clapp  are 
made  defendants,  because  they  claim  an  interest  in  said 
money  adverse  to  the  appellant. 

It  is  alleged  in  the  appellant's  verified  application  thai  on 
the  14th  of  January,  1890,  the  appellant  recovered  a  judg- 
ment in  the  Noble  Circuit  Court  against  said  Stanley  for 
$1,100  and  costs,  and  on  that  day  caused  an  execution  to  be 
issued  on  said  judgment  to  the  sheriff  of  said  county ;  that 
said  execution  is  still  in  the  hands  of  said  sheriff  unsatisfied ; 
that  Skinner  has  in  his  possession  $931.90  of  moneys  belong- 
ing to  Stanley,  which  he  and  Stanley  refuse  to  apply  on  said  . 
judgment;  that  Stanley  is  entitled  to  property  to  the 
amount  of  $600,  exempt  from  execution,  and  has  made 
his  claim  therefor ;  that  the  moneys  held  by  Skinner,  to- 
gether with  the  amount  claimed  as  exempt  by  Stanley,  ex- 
ceed the  amount  to  which  the  latter  is  entitled  as  exempt, 
and  that  the  latter  has  not  sufficient  property  in  said  county 
other  than  said  $931.90  to  satisfy  said  execution;  that  the 
appellees  Clapp  and  Clapp  claim  some  interest  in  said 
money  adverse  to  the  rights  of  the  appellant.  It  is  further 
alleged  that  Stanley  and  Skinner  are  both  residents  of  Noble 
founty,  wherefore,  etc. 

Charles  M.  Clapp  answered  separately  for  himself,  saying, 
in  substance,  that  the  appellee  Skinner  received  said  $931.90 
from  one  J.  M.  Bonham,  and  held  the  same  as  clerk  of  the 
circuit  court,  as  the  proceeds  of  a  lot  of  hogs  attached  by  the 
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sheriff  of  said  court  on  the  property  of  the  appellee  Stan- 
ley, on  the  8th  of  January,  1890,  in  an  action  in  said  court, 
wherein  said  Charles  M.  Clapp  was  plaintiff  and  said  Stanley 
was  defendant ;  that  said  money  was  received  by  Skinner  as 
follows :  After  the  hogs  had  been  attached  by  the  sheriff, 
aud  taken  into  his  possession,  it  was  agreed  between  him^ 
Stanley,  and  Charles  M.  Clapp  that  the  sheriff  might,  through 
said  Bonham,  ship  and  sell  said  hogs  in  the  market  and  hold 
the  proceeds  for  the  benefit  of  said  Clapp ;  that,  thereupon, 
Bonham  executed  the  following  writing :  , 

•*  I  hereby  agree  to  take  possession  of  the  hogs  this  day 
attached  by  George  McLean,  sheriff  of  Noble  county,  in  the 
case  of  Charles  M.  Clapp  v.  Milton  D.  Stanley,  and  ship  and 
sell  the  same,  and  pay  the  proceeds  thereof,  less  expenses  of 
shipping,  to  the  plaintiff  Clapp,  if  he  is  entitled  thereto  by 
the  decree  of  the  Noble  Circuit  Court,  if  said  attachment 
proceedings  be  sustained.  J.  M.  Bonham. 

"Jan.  8, '90." 

That  on  the  24th  of  January,  1890,  said  attachment  pro- 
ceedings were  determined  in  favor  of  said  Clapp,  and  judg- 
ment rendered  therein  for  him  in  the  sum  of  $1,806.25 ;  that 
in  the  same  proceeding  judgment  was  also  given  the  appel- 
lee William  F.  Clapp  for  $339.64;  and  it  was  further  or- 
dered by  the  court  that  the  attached  property  be  sold  and 
the  proceeds  applied  on  said  claims  pro  rata ;  that  the  at- 
tached property,  including  said  hogs,  will  not  pay  more  than 
one-half  of  the  judgment  in  favor  of  Charles  M.  Clapp ;  that 
the  money  so  paid  to  said  Skinner  was  paid  by  said  Bonham 
as  the  agent  of  said  sheriff.     Wherefore,  etc. 

Charles  M.  and  William  F.  Clapp  filed  a  joint  answer 
<;ontaining  four  paragraphs,  the  first  was  a  general  denial, 
and  the  second  did  not  differ  materially  from  the  separate 
answer  of  Charles  M.  Clapp. 

The  third  and  fourth  paragraphs  of  said  joint  answer, 
omitting  the  caption  and  signature  of  the  attorneys,  are  as 
follows : 


Digitized  by  CjOOQIC 


216        APPELLATE  COURT  OF  INDIANA, 

The  First  National  Bank  of  Eendallville  v.  Stanley  el  aL 

"The  defendants  Charles  M»  Clapp  and  William  F. 
Clapp,  for  a  third  and.  further  answer  to  the  plaintiff's  com- 
plaint^say,  that  on  the  24th  of  January,  1890,  in  an  action 
in  the  Noble  Circuit  Court  of  Indiana,  wherein  these  de- 
fendants, Charles  M.  Clapp  and  William  F.  Clapp,  were 
plaintiffs,  and  the  defendant  herein,  Milton  D.  Stanley,  was 
defendant,  and  which  action  the  plaintiff  herein  assisted  in 
defending,  as  a  creditor  of  said  Stanley,  for  the  same  cause 
of  action  alleged  in  the  complaint  herein,  these  defendants 
recovered  judgment  on  the  merits  thereof  for  $1,806.26  and 
costs  in  favor  of  the  defendant  herein,  Charles  Ml  Clapp, 
and  for  $339.54  in  favor  of  the  defendant  herein,  William 
F.  Clapp,  and  costs  of  suit ;  and  that  the  proceeds  of  the 
property  attached  by  the  sheriff  be  applied  pro  rata  upon 
the  said  judgments  of  these  defendants.  All  of  which  the 
records  in  said  cause  show  has  been  done  by  the  sheriff,  by 
paying  the  money  now  in  controversy  to  the  clerk  of  this 
court  for  these  defendants ;  and  said  judgment  is  in  full  force 
and  unappealed  from.     Wherefore,"  etc. 

"For  fourth  and  further  answer  herein  the  defendants 
Charles  M.  and  William  F.  Clapp  say  that  on  the  24th  of 
January,  1890,  in  an  action  in  this  court,  wherein  these  de- 
fendants were  plaintiffs  and  the  defendant  herein,  Milton  D. 
Stanley,  was  defendant,  for  the  same  cause  of  action  alleged 
in  the  complaint  herein,  these  defendants  recovered  judgment 
on  the  merits  thereof  for  $1,806.25  in  favor  of  Charles  F. 
Clapp  and  $339.54  in  favor  of  William  F.  Clapp,  and  for  all 
costs;  and  said  money  in  controversy  to  be  applied  j>ro  rata 
upon  said  judgments,  which  judgment  is  in  full  force  and  un- 
appealed from.     Wherefore,"  etc. 

Charles  F.  and  William  M.  Clapp  also  filed  a  cross-com- 
plaint against  their  co-appellees  Skinner  and  Stanley  and  the 
appellant,  which  contains  the  substance  of  the  answers  re- 
ferred to,  with  the  further  allegations  that  the  appellant  and 
Stanley  are,  without  right,  claiming  the  said  money,  and  are 
trying  to  prevent  Skinner  from  paying  the  same  to  them, 
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and  that  Skinner  refuses  to  apply  said  money  to  the  judg- 
ments rendered  in  their  favor  in  said  attachment  proceedings, 
although  it  was  paid  to  him  for  tliat  purpose. 

The  cross-complaint  concludes  by  asking  that  said  money 
be  declared  to  belong  to  them,  and  that  Skinner  be  directed 
to  apply  the  same  on  their  judgments. 

The  appellant  moved  to  strike  out  the  separate  answer  of 
Charles  M.  Clapp,  the  second,  third  and  fourth  paragraphs 
of  the  joint  answer  of  Clapp  and  Clapp,  and  their  cross- 
complaint,  all  of  which  motions  were  overruled. 

Demurrers  by  the  appellant  to  said  answers  and  cross-com- 
plaint were  overruled. 

An  answer  of  general  denial  was  then  filed  by  Skinner  to 
the  appellant's  application  or  complaint.  The  appellant  re- 
plied by  a  general  denial  to  all  of  the  answers,  and  answered 
by  general  denial  the  cross-complaint.  No  pleading  was  filed 
by  Stanley. 

The  evidence  was  then  heard  by  the  court,  and  a  finding 
made  in  favor  of  the  appellees  Charles  F.  and  William  M. 
Clapp.  Over  a  motion  by  the  appellant  for  a  new  trial,  there 
was  judgment  for  the  appellees,  the  court  ordering  said  Skin* 
ner,  as  clerk  of  the  court,  to  pay  over  to  Clapp  and  Clapp, 
pro  rata,  said  sum  of  $931.90,  then  in  his  hands,  according 
to  the  judgments  rendered  in  the  attachment  proceedings  on 
the  24th  of  January,  1890. 

The  appellant  has  assigned  as  error  the  rulings  of  the 
court  upon  the  motions  and  demurrers  referred  to,  and  the 
overruling  of  the  motion  for  a  new  trial.  ' 

We  do  not  think  the  cause  should  be  reversed  because  of 
the  failure  of  the  court  to  sustain  said  motion.  The  plead- 
ings to  which  they  relate  were  unnecessary  in  a  proceeding 
of  this  kind,  under  section  822  of  the  code,  but  a  failure  to 
sustain  said  motions  did  not  prejudice  the  rights  of  the  ap- 
pellant upon  the  trial.  The  same  may  be  said  as  to  the  de- 
murrer filed  by  the  appellant  and  overruled,  of  which  we 
have  8p6ken.     Section  658,  R.  S.  1881.    Garrigan  v.  Dickey^ 


Digitized  by  CjOOQIC 


218        APPELLATE  COURT  OF  INDIANA, 

The  Firat  Natiooal  Bank  of  EendaUville  v.  Stanley  et  al. 

1  Ind.  App.  421;  Woods  v.  Board,  etc.,  128  Ind.  289; 
Burket  v.  Holmariy  104  lad.  6 ;  American,  etc.,  Co.  v.  Glark, 
123  Ind.  230;  Harris  v.  Hotoe,  2  Ind.  App.  419.  The 
court  did  not  err  in  overruling  the  motion  for  a  new 
trial. 

The  finding  of  the  trial  court  is  sustained  by  the  evidence. 

Charles  M,  Clapp  on  the  Slst  of  December,  1889,  brought 
his  action  against  Stanley,  aqd,  as  incident  to  the  same,  caused 
a  writ  of  attachment  to  be  issued,  upon  which  were  seized 
by  the  sheriff,  on  the  8th  of  January,  f890,  136  hogs  be- 
longing to  Stanley,  from  the  sale  of  which  was  realized  the 
$931.90  in  dispute,  which  William  F.  Clapp  filed  under  on  the 
23d  of  January,  1890.  He  thus  became  a  party  to  the 
original  action,  and  his  lien  related  back  to  the  time  when 
the  writ  was  placed  in  the  hands  of  the  sheriff.  Ryan  v. 
Burkam,  42  Ind.  507 ;  Fee  v.  Moore,  74  Ind.  319 ;  2 
Works  Practice,  section  1334.  On  the  24th  of  January,  1890, 
judgments  were  rendered  iu  favor  of  the  Clapps,  aggregat- 
ing $2,145.79,  the  attachment  proceedings  sustained,  and  the 
attached  property,  the  hogs  included,  ordered  to  be  sold.  An 
order  of  sale  was  duly  issued  to  tlie  sheriff  on  the  10th  of  the 
following  month.  The  appellant's  action,  in  which  it  ob- 
tained judgment  against  Stanley,  was  begun  January^  13, 
1890,  judgment  therein  obtained  the  following  day,  and  ex- 
ecution was  issued  on  the  same  day ;  all  of  which  was  after 
the  commencement  of  Charles  M.  Clapp's  action,  and  after 
the  writ  of  attachment  was  issued  and  served.  The  appel- 
lant did  not  file  under,  although  he  might  have  done  so. 

It  is  shown  by  the  evidence  that  at  the  time  of  the  seiz- 
ure of  the  hogs  under  the  writ  of  attachment,  it  was  agreed 
between  William  F.  Clapp  and  Stanley,  the  owner,  that  the 
sheriff  might  place  the  hogs  in  the  care  of  Bonham,  to  be  by 
him  sold  in  the  market,  the  proceeds  to  be  accounted  for  and 
applied  in  the  attachment  proceedings.  The  $931.90  in  con- 
troversy was  thus  obtained,  and  was  by  the  order  of  the 
court  paid  to  the  clerk  of  the  court.     This  order  Was  made 
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after  the  judgment  was  entered  in  the  attachment  proceed- 
ings, but  at  the  same  term  of  court.  There  can  be  no  doubt 
of  the  power  of  the  court  to  make  this  order,  but  independ- 
ent of  it,  the  money  should  have  been  paid  into  court.  The 
payment  of  the  money  into  court  was  no  more  than  was  em- 
braced and  provided  for  in  the  original  decree,  to  wit,  that 
the  proceeds  derived  from  the  sale  of  the  attached  property 
should  be  applied,  less  costs,  upon  the  claims  of  the  attaching 
creditors,  'pro  rata. 

It  is  insisted  by  counsel  for  the  appellant  that  the  hogs 
ceased  to  be  in  (mstodia  legia  when  the  sheriff  permitted 
Boiiham  to  sell  them. 

An  officer  in  the  possession  of  goods  may  continue  his  pos- 
session by  placing  them  with  some  third  person,  acting  as 
his  agent.  The  officer,  by  his  possession  under  the  writ,  ac- 
quires a  special  property  in  the  thing,  which  continues  until 
it  is  disposed  of  finally  by  the  judgment  or  order  of  the 
court.  But  the  position  of  a  receiptor  or  bailee  is  very  dif- 
ferent. By  reason  of  his  accountability  to  the  officer,  under 
whom  he  holds,  he  can  have  no  possessory  right  in  the  prop- 
erty, or  its  proceeds,  as  against  the  officer.  He  is  the  mere 
servant  or  agent  of  the  officer.  The  special  property  of  the 
officer  in  the  goods  continues  after  the  bailment.  And  so  . 
long  as  the  officer  is  responsible  for  the  property  to  the  plain- 
tiff or  to  the  owner,  he  may  retake  it  from  the  bailee,  or 
from  the  defendant  if  the  bailee  shall  have  suffered  it  to  go 
back  into  his  possession.  1  Wade  Attach.,  sections  175, 
177,  178 ;  Drake  Attach.,  sections  291,  349,  350,  351,  352, 
353,  354. 

The  writ  of  attachment  became  a  lien  upon,  and  bound 
Stanley^s  property  in  the  county,  subject  to  execution,  from 
the  time  of  its  delivery  to  the  sheriff.  The  levy  under  the 
writ  placed  the  property  in  the  custody  of  the  court  and  pre- 
vented its  seizure  under  other  writs.  1  Ara.  &  Eng.  Encyc. 
of  Law,  916  ;  7  Am.  &  Eng.  Encyc.  of  Law,  129,  151,  152 ; 
1  Wade  Attach.,  section  178. 
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The  sheriff  had  in  his  hands  the  writ  of  attachment  con- 
tinuously from  the  time  it  was  issued  until  and  after  the 
money  obtained  from  the  sale  of  the  hogs  was  paid  to  the 
clerk.  During  that  time  the  writ,  of  attachment  was  a  lien 
upon  the  money;  the  lien  had  been  transferred  from  the 
hogs  to  the  money.  Such  is  the  rule  where  perishable  prop- 
erty is  sold  by  an  officer,  and  we  can  see  no  reason  why  the 
rule  may  not  be  the  same  when,  as  in  the  present  case,  prop- 
erty is  sold  by  the  officer  or  his  agent,  with  the  consent  of 
the  owner  and  the  attaching  creditor.  l?bis  money  was  all 
the  time  in  the  custody  of  the  law,  and  could  not  be  taken 
therefrom  by  the  appellant's  execution.  The  hogs  were  lev- 
ied on,  ordered  to  be  sold,  and  sold  to  satisfy  the  claims  of 
the  attaching  creditors.  To  that  purpose  the  law  required 
the  money  to  be  applied,  and  whenever  it  went  into  the 
hands  of  the  clerk,  it  became  his  duty,  under  the  judgment 
of  the  court,  to  appropriate  it,  less  costs,  to  the  judgment  of 
the  Clapps,  pro  rata. 

That  property  may  be  sold  by  agreement  of  the  parties  to 
the  record  without  pursuing  all  the  steps  named  in  the  stat- 
ute, see  Chadbourn  v.  Sumner^  16  N,  H.  129;  Eastman  v. 
Eveleth,  4  Metcalf,  137 ;  Jones  v.  Moody,  59  Miss.  327.  We 
can  see  no  reason  why  an  attachment  debtor  may  not  waive 
anything  which  is  not  unjust  to  other  creditors. 

The  appellant^s  execution  not  having  been  issued  until 
after  the  writ  of  attachment  was  delivered  to  the  sheriff,  it 
can  have  no  priority,  and  the  appellant  having  neglected  to 
file  under  and  share  in  the  distribution,  should  not  now  com- 
plain.    Fee  V.  Moorey  supra. 

Points  made  by  the  appellant  upon  the  ruling  of  the  court 
iu  refusing  to  hear  certain  testimony  are  disposed  of  by  the 
rule  that  where  questions  are  not  asked  a  witness,  there  is  no 
error  in  excluding  the  offered  testimony. 

The  rule  is  of  long  standing  that,  to  raise  a  question  on 
the  ruling  of  the  trial  in  excluding  the  testimony  of  a  wit- 
ness, a  proper  question  should  be  asked,  and,  upon  objection. 
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the  court  shoald  be  iDformed  of  the  answer  expected^  and  if 
the  objection  is  then  sustained,  an  exception  should  be  re- 
served at  the  time  of  the  ruling.  Higham  v.  Vanosdal,  101 
Ind.  160 ;  Kern  v.  Bridewell,  119  Ind.  226 ;  Tobin  v.  Ymng, 
124  Ind.  507. 

Judgment  is  affirmed,  with  costs. 

Filed  March  16,  1892. 


No.  523. 

Courtney  v.  Courtney, 

Dr^OBCB. — Dimiual  of  AeHon. — AUomeyt^  Fees. — Supervisory  Power  of  Gowrt. 
— In  a  divorce  proceeding,  where  plaintiff's  attorneys  performed  serri- 
ces  in  the  case  upon  the  understanding  that  they  should  be  paid  out  of  ' 
allowances  which  should  be  made  by  the  court,  and  the  plaintiff  during 
vacation  filed  her  written  dismissal  of  the  cause,  and  said  attorneys 
moved  to  set  aside  such  dismissal,  setting  forth  that  they  had  not  been 
paid  for  services  rendered  in  the  case,  and  asking  an  order  against  the 
defendant  for  the  value  of  such  services,  and  the  court  overruled  a  demur- 
rer to  the  attorneys'  motion,  and  made  an  order  directing  the  defendant 
to  pay  said  attorneys'  fees,  the  action  of  the  court  was  within  his  su- 
pervisory power,  and  was  not  error. 

From  the  Switzerland  Circuit  Court. 

J,  T.  Ellis  and  O,  8..  Pleasants,  for  appellant. 

/.  A.  Works  and  F,  if.  Griffith,  for  appellee. 

Cruhpacker^  J. — America  Courtney,  by  Works  and  Grif- 
fith, her  attorneys,  brought  an  action  in  the  Switzerland 
Circuit  Court  against  Andrew  J.  Courtney  for  divorce. 

Pending  the  action,  the  plaintifiT  applied  for  a  temporary 
allowance  for  her  support,  showing  in  her  application  that 
she  had  a  good  cause  for  divorce,  and  that  she  was  entirely 
destitute  of  means  of  support  pending  the  litigation.     An  | 

order  was  entered  requiring  the  defendant  to  pay  her  a  fixed  I 
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sum,  which  was  complied  with.  During  a  vacation  of  the 
court,  and  while  the  cause  was  still  undisposed  of,  the  parties 
became  reconciled,  and  began  living  together  as  husband  and 
wife.  Shortly  thereafter  the  plaintiff  notified  her  said  at- 
torneys that  their  services  were  no  longer  required,  and,  after- 
wards, she  went  to  the  clerk^s  office  in  person  and  placed  on 
file  a  written  dismissal  of  the  action,  which  was  duly  entered 
in  the  order  book  by  the  clerk.  Before  the  commencement 
of  the  following  term  of  court.  Works  ahd  Griffith  filed  a 
written  motion  in  the  clerk's  office  to  set  aside  the  dismissal, 
and  caused  both  parties  to  be  duly  notified  of  the  filing  and 
pendency  of  the  motion.  This  motion  showed  that  said  at- 
torneys had  been  employed  by  the  plaintiff  to  prosecute  the 
action,  and  had  performed  services  in  that  connection  of  the 
value  of  $55,  for  which  they  had  not  been  paid;  that  the 
plaintiff  was  wholly  unable  to  pay  them,  and  such  services 
were  performed  with  the  understanding  that  they  should  be 
paid  out  of  allowances  by  the  court  therefor  against  the  de- 
fendant pending  the  suit,  or  finally,  in  the  event  the  pe- 
tition was  successfully  prosecuted.  They  asked  that  an  order 
be  entered  requiring  the  defendant  to  pay  for  such  services 
before  the  final  dismissal  of  the  cause. 

The  defendant  appeared  and  filed  a  demurrer  to  the  mo- 
tion, which  was  overruled,  and  such  further  proceedings  were 
had  that  the  court  entered  an  order  in  the  cause  requiring 
the  defendant  to  pay  said  attorneys  the  sum  of  $55,  and  from 
this  order  the  defendant  appeals. 

It  is  first  insisted  on  behalf  of  appellant  that  the  dis- 
missal in  vacation  effectually  disposed  of  the  case,  and  that 
the  court  had  no  jurisdiction  of  it  thereafter. 

Section  334,  R.  S.  1881,  provides  that  the  plaintiff  may 
dismiss  his  action  in  vacation  by  filing  a  writing  with  the 
clerk  to  that  effect,  and  the  clerk  shall  enter  such  dismissal 
in  the  order  book,  and  the  court  shall  enter  judgment  ac- 
cordingly at  the  next  term. 

It  seems  to  have  been  the  intention  of  the  Legislature  to 
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make  the  judgment  of  the  court  the  coDSummatiug  act  of 
dismissal,  and  to  leave  in  the  court  a  general  admfnistrative 
power  over  the  case  until  the  final  judgment,  such  as  is  in- 
herent in  everj  court  of  general  jurisdiction  in  pending  pro- 
ceedings. In  this  view,  courts  not  only  have  the  authority, 
under  such  circumstances,  but  it  is  their  duty  upon  a  proper 
showing  to  protect  the  rights  of  third  persons,  injuriously 
affected  by  the  vacation  dismissal.  All  proceedings  of  a 
court  are  subject  to  review  by  its  own  authority  while  in 
fieri. 

We  are  referred  to  the  case  of  8L  John  v.  Hardwick,  17 
Ind.  180,  as  establishing  a  different  doctrine,  but  we  do  not 
so  regard  it.  In  that  case  the  question  came  up  between  the 
parties,  upon  a  plea  in  abatement  filed  in  a  subsequent  suit, 
alleging  that  at  the  time  of  the  commencement  of  that  ac- 
tibn  there  was  another  action  pending  between  the  same 
parties  upon  the  same  subject-matter.  A  dismissal  had  been 
filed  in  vacation,  but  judgment  had  not  been  entered  thereon 
when^the  last  suit  was  commenced.  The  court  very  prop- 
erly held  that  in  the  sense  in  which  the  question  arose^  there 
was  no  action  pending  afler  the  vacation  dismissal.  It  was 
dismissed  effectually  as  far  as  the  plaintiff  was  concerned^ 
and  he  did  not  afterwards  retract  bis  order  and  attempt  to 
prosecute  the  action  further,  and  final  judgment  had  been 
entered  thereon  before  the  plea  was  filed.  Here,  altogether 
a  different  question  is  raised,  and  the  doctrine  of  that  case  is 
not  applicable. 

In  the  case  of  Hart  v.  Hart,  11  Ind.  384,  the  court  had 
entered  judgment  upon  the  dismissal  before  the  order  com- 
plained of  was  made. 

Oar  view  of  this  question  finds  support,  indirectly  at  least, 
in  the  case  of  McLain  v.  Draper,  109  Ind.  556. 

It  is  next  insisted  that  the  facts  did  not  warrant  the  court 
in  making  the  order,  because  the  action  was  discontinued  as 
&r  as  the  plaintiff  was  concerned,  and  there  was  no  necessity 
for  the  further  expenditure  of  money  in  its  prosecution. 
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The  order  was  made  under  the  first  clause  of  section  1042, 
R.  S.  1881,  which  vests  in  the  discretion  of  the  court  the 
power  to  require  the  husband  to  pay,  pending  the  action, 
such  sums  as  will  enable  the  wife  to  efficiently  prepare  her 
case  for  trial.  It  is  immaterial,  in  so  far  as  the  existence  of 
such  power  is  concerned,  whether  the  court  requires  payment 
before  expenses  are  incurred  or  afterwards.  If  services  are 
rendered  by  attorneys  in  anticipation  of  an  order  of  allow- 
ance, we  see  no  reason  why  the  order  may  not  be  made  and 
enforced  in  their  behalf,  even  after  a  reconciliation.  An  at- 
torney can  not,  ordinarily,  be  deprived  of  his  equitable  lien 
upon  the  resources  of  the  litigation,  by  the  act  of  his  client 
without  his  consent.     Justice  v.  Justice,  115  Ind.  201. 

It  is  not  to  be  understood  that  attorneys  have  any  abso- 
lute and  primary  rights  to  compensation  under  section  1042, 
supra,  but  courts  have  the  discretionary  power,  under  some 
circumstances,  to  protect  them  by  an  order  of  allowance, 
where  inequitable  results  would  otherwise  follow. 

The  judgment  is  affirmed. 

Filed  March  18  1892. 


No.  469. 

Case  et  al.  v.  Ellis. 


Pabtkebship. — Retiring  and  Succeeding  Members.  —  Agreement  to  Aimme 
•  LiabUitiea  of  Old  Firm, — Where  one  member  of  a  partnership  borrowed 
money  for  the  use  of  the  partnership,  executing  therefor  his  individual 
note,  but  said  note  was  entered  upon  the  books  of  the  firm  as  payable 
by  them,  and  the  partnership  was  changed  from  time  to  time,  and  there 
was  an  understanding  between  the  out-going  and  in-coming  members* 
as  each  successive  new  partnership  was  formed,  that  the  new  partner- 
ship should  assume  and  pay  all  debts  and  liabilities  of  the  old  firm, 
there  being  no  fraud  or  mistake,  the  contract  between  the  retiring  and 
succeeding  members,  in  assuming  such  obligation,  was  based  upon  a 
valid  consideration,  and  enforceable  by  the  party  in  whose  favor  it  was 
made. 
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Spkcial  YKnDiCT.^Form  of  Should  not  be  Dnified  by  the  Court, — Prtpared  by 
Cnunnd, — Where,  at  the  commencement  of  a  trial,  the  court  was  requested 
by  connsel  to  require  a  special  verdict  to  be  returned  by  the  jury,  and 
counsel  prepared  a  form  of  special  verdict  and  requested  the  court  to  sub- 
mit it  to  the  jury,  and  the  court  refused  to  do  so,  on  the  ground  that  it 
was  the  province  and  duty  of  the  court  to  prepare  and  submit  to  the 
jury  the  special  verdict,  such  action  of  the  court  constitutes  reversible 
error.  The  special  verdict  as  drafted  by  counsel  should  have  been  sub- 
mitted to  the  jury. 

From  the  Elkhart  Circuit  Court. 

(7.  W.  Miller,  for  appellants. 

J.  H.  Baker  and  F.  E.  Baker y  for  appellee. 

New,  J. — This  was  an  action  by  the  appellee  against  the 
appellants  to  recover  the  amount,  with  attorney's  fees,  repre- 
sented by  a  promissory  note  executed  on  the  22d  of  Febru- 
ary, 1887,  by  George  A.  Burnham  and  the  appellant,  Caro- 
line S.  Peck,  to  the  appellee,  with  eight  per  cent,  interest* 
from  date  until  paid,  without  relief  from  valuation  or  ap- 
praisement laws,  and  with  attorney's  fees. 

For  the  purpose  of  showing  the  liability  of  the  appellants. 
Case,  f^oster  and  Jackson,  it  is  alleged  in  the  complaint  that, 
at  the  time  of  the  execution  of  said  note,  George  A.  Burnham 
and  Lewis  F.  Case  were  partners,  engaged  in  manufacturing 
carriages  and  road  carts;  that  said  Burnham  borrowed  from 
the  appellee  for  the  use  and  benefit  of  said  partnership  9200, 
and  executed  to  him  therefor  said  note,  with  Caroline  S. 
Peck  as  his  security ;  that  said  Burnham  died  in  December, 

1887,  and  that  Mary  E.  Burnham,  one  of  his  heirs,  became  the 
owner  of  his  interest  in  said  partnership ;  that  in  January, 

1888,  said  Lewis  F.  Case  and  Mary  E.  Burnham  formed  an 
equal  partnership,  under  the  name  of  Burnham  and  Case,  for 
the  purpose  of  carrying  on  said  business;  that,  shortly  after- 
wards, said  fi|^m  purchased  a  book  of  bills  receivable,  and 
entered  therein  the  notes  and  bills  due  and  owing  by  said 
last  named  firm,  the  payment  of  which  they  had  assumed, 
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and  among  which  was  the  note  in  suit;  that  said  firm  there- 
after paid  interest  on  said  note  for  three  years;  that  in 
March^  1888,  said  Mary  E.  Burnham  and  Lewis  F.  Case  sold 
to  the  appellant  Foster  an  undivided  one-third  interest  in 
said  partnership,  with  the  agreement  that  the  firm  thus  formed 
of  Burnham,  Case  and  Foster  should  assume  and  pay  all  the 
debts  and  liabilities  of  the  firm  of  Burnham  and  Case,  includ- 
ing the  note  in  suit ;  that  in  June,  1890,  the  appellant  Jack- 
son purchased  the  entire  interest  of  said  Mary  E.  Burnham  in 
the  firm  last  named,  and  the  new  firm  of  Case,  Foster  and 
Jackson,  thus  formed,  assumed  the  payment  of  all  the  debts 
and  liabilities  of  the  firm  which  preceded  it,  including  the 
note  in  suit. 

A  demurrer  by  the  appellants,  Case,  Foster  and  Jackson, 
to  the  complaint  was  overruled,  and  exception  saved.  The- 
same  appellants  filed  a  joint  answer  of  two  paragraphs  to 
«fche  complaint,  the  first  being  a  general  denial.  The  second 
paragraph  is  a  special  denial,  with  some  additional  allega- 
tions, and  to  this  a  demurrer  was  sustained  and  exception 
saved.     There  was  a  default  as  to  Caroline  E.  Peck. 

The  appellants.  Case,  Foster  and  Jackson,  filed  a  cross- 
complaint  against  the  appellee,  which  the  latter  answered  by 
a  general  denial.  It  does  not  appear  from  the  record  that 
the  cross-complaint  was  considered  upon  the  trial. 

There  was  a  trial  by  jury  and  a  special  verdict  returned, 
upon  which  the  court  rendered  judgment  for  the  appellee, 
over  a  motion  for  a  new  trial  by  the  appellants,  Case,  Foster 
and  Jackson,  in  the  sum  of  $316.80. 

Numerous  errors  have  been  assigned.  Those  discussed 
are  founded  upon  the  overruling  of  the  demurrer  to  the  com- 
plaint, the  overruling  of  a  motion  for  a  venire  de  novo,  and 
the  overruling  of  a  motion  for  a  new  trial. 

The  demurrer  to  the  complaint  was  properly  overruled. 

It  is  true  that  if  a  partner  borrows  a  sum  of  money,  and 
gives  his  own  note  for  it,  the  partnership  will  not  become 
liable  therefor,  although  the  money  may  be  made  use  of  in 


Digitized  by  CjOOQIC 


NOVEMBER  TERM,  1891.  227 

■  ■  ■        ,  ,         . 

Case  ei  aL  v,  Ellis. 

the  partnership,  for  it  is  entirely  competent  for  one  partner 
to  borrow  money  on  his  own  sole  and  exclusive  credit  with 
third  persons. 

It  is  alleged,  however,  in  the  complaint  as  a  fact  that  the 
mouey  sued  for  was  borrowed  **  for  the  use  and  benefit  of  '^ 
the  original  firm,  which  was  composed  of  George  A.  Burn- 
ham  and  Lewis  F.  Case,  the  former  being  the  person  who 
borrowed  the  money  from  the  appellee  and  executed  his 
note  therefor,  with  Caroline  S.  Peck  as  his  security. 

The  demurrer  admits  that  the  money  was  borrowed  for  the 
use  of  thS  firm,  and,  although  as  we  have  said,  that  fact 
would  not  make  the  appellee  a  creditor  of  the  firm,  the 
money  having  been  loaned  on  the  credit  of  the  borrower 
alone,  still,  if  the  money  was  borrowed  for  the  use  of  the 
firm,  that  fact  might  be  of  importance  between  the  partners 
themselves. 

In  each  change  in  the  persons  composing  the  partnership 
thereafter,  it  was  a  stipulation  and  part  of  the  consideration 
entering  into  the  change  that  the  firm,  as  newly  constituted, 
should  assume  and  pay  all  the  debts  and  liabilities  of  the 
firm  as  it  had  been,  including  the  note  in  suit.  That  note 
had  been  entered  upon  the  books  of  the  firm  of  Burn- 
ham  &  Case  as  payable  by  them.  It  was  certainly  compe- 
tent for  the  persons  composing  the  several  successive  part- 
nerships, to  determine  among  themselves  for  reasons  of  their 
own,  what  debts  they  ought  to  pay  and  would  undertake  to 
pay.  There  can  be  no  presumption,  when  the  payment 
of  the  note  in  suit  was  made  a  condition  and  consideration, 
upon  the  retiring  from  the  partnership  of  certain  persons, 
and  the  coming  in  by  purchase  of  others,  that  such  stipula- 
tion or  provision  was  founded  in  mistake  or  fraud.  The 
agreement  in  this  respect  was  not  alone  between  those  con- 
stituting the  firm  as  newly  formed  from  time  to  time.  The 
outgoing  members  were  also  parties  to  that  agreement,  and 
interested  in  its  faithful  execution.  Mary  E.  Burnham  was 
an  heir  of  George  A.  Burnham,  the  party,  who  executed  the 
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note,  and  was  interested,  therefore,  not  alone  as  an  outgoing 
member,  in  having  the  note  paid.  Vanness  v.  Dvhoia^  64 
Ind.  338. 

In  this  wayi  based  upon  what  the  parties  regarded,  and 
iiad  the  right  to  treat,  as  a  sufficient  consideration,  arose  an 
assumption  and  promise  to  pay  the  note  lield  by  the  appellee. 
It  is  well  settled  that  a  promise  upon  a  good  consideration, 
made  for  the  benefit  of  a  third  party,  may  be  taken  ad- 
vantage of  and  enforced  by  such  third  party  in  his  own  name. 
Camahan  v.  Tousey,  93  Ind.  561 ;  Harrison  v.  Wright,  100 
Ind.  515  ;   Waterman  v.  Morgan^  il4  Ind.  237.     * 

There  was  no  error  in  overruling  the  motion  for  a  venire 
de  novo.  The  verdict  is  not  defective  in  form.  Hamilton  v. 
Byram,  122  Ind.  283;  Dockerty  v.  HuUon,  125  Ind.  102; 
liorton  V.  Hastings,  128  Ind.  103. 

The  -  appellants,  at  the  commencement  of  the  trial,  re- 
quested the  court  to  require  a  special  verdict  to  be  returned 
by  the  jury,  and  presented  to  the  court,  to  be  submitted  to 
the  jury,  a  form  of  special  verdict  prepared  by  counsel  for 
the  appellants.  This  the  court  refused  to  do  on  the  ground 
that  it  was  the  province  and  duty  of  the  court,  to  prepare 
and  submit  to  the  jury  the  special  verdict.  No  other  reason 
is  disclosed  by  this  record  for  the  refusal.  It  does  not  ap- 
pear whether  the  special  verdict  returned  by  the  jury  was 
prepared  by  the  court  or  returned  by  the  jury  in  their  own 
discretion.  This  ruling  of  the  court  is  one  of  the  grounds 
assigned  for  a  new  trial. 

It  is  provided  by  section  546  of  the  code  that, ''  In  all  ac- 
tions, the  jury,  unless  otherwise  directed  by  the  court;  may, 
in  their  discretion,  render  a  general  or  special  verdict ;  but 
the  court  shall,  at  the  request  of  either  party,  direct  them  to 
give  a  special  verdict  in  writing  upon  all  or  any  of  the  is- 
sues," etc. 

The  preparation  by  counsel  of  form  of  special  verdict,  to 
be  submitted  by  the  court  under  this  section,  has  the  repeated 
sanction  of  the  Supreme  Court  of  this  State. 
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In  Pittsburgh,  etc.,  R.  W.  Co.  v.  Ruby,  38  Ind.  294,  it 
was  said  :  "  We  think  that  it  is  the  duty  of  the  court,  when- 
ever a  special  verdict  is  demanded,  to  give  to  each  of  the 
parties  the  privilege  and  time  required  to  prepare  with  care 
the  drafl  of  a  special  verdict.'^ 

In  the  same  case  it  is  further  said :  ^'  The  court  should 
not  be  required  to  prepare  9k  special  verdict,  for  many  rea- 
sons. In  the  first  place,  the  opinion  of  the  court  as  to  what 
had  been  proved  would  have  undue  influence  with  the  jury. 
In  the  next  place,  the  court  is  required  to  pass  upon  the 
form  and  sufficiency  of  the  special  verdict.  And  in  the^ 
third  place,  after  the  verdict  has  been  returned  the  court  is 
frequently  required  t^  pass  upon  motions  for  venire  de  novo, 
new  trial,  and  in  arrest  of  judgment.;  and  this  can  not  be 
fairly  and  satisfactorily  done,  if  the  judge  has  been  required 
to  prepare  a  draft  of  what  he  believed  had  been  proved  on 
the  trial.  ^' 

This  .case  was  cited  with  approval  in  Hophina  v.  Stanley, 
43  Ind.  653,  where  it  was  said :  "  To  enable  the  jury  in 
such  case  to  discharge  their  duty  understandingly,  it  is  the 
right  of  each  party  to  draw  up,  in  proper  form,  a  statement 
of  such  facts  as  he  conceives  the  evidence  establishes,  to  be 
submitted  to  the  jury/' 

In  Louisville,  do.,  R.  W.  Oo.v.  Flanagan,  113  Ind.  488, 
the  preparation  of  forms  of  special  verdict  by  counsel  is 
commended. 

In  Lake  Shore,  etc.,  R.  W.  Co.  v.  Stupak,  123  Ind.  210,  it 
is  said  by  the  court :  "  When  the  jury  is  instructed  by  the 
court  to  return  a  special  verdict  in  a  cause,  we  think  either 
party,  under  the  supervision  of  the  court,  has  the  right  to 
submit  to  the  jury  a  draft  of  a  special  verdict  embracing  the 
facts  in  the  cause  which  he  believes  the  evidence  tends  to 
provBi''  Buskirk  Practice,  pp.  210,  211;  see,  also,  1 
Works  Practice,  section  852. 

We  are  in  full  accord  with  these  expressions  from  the 
Supreme  Court.     When  it  is  considered  how  much  inclined 
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a  jury  might  be  to  adopt  the  facts  indicated  by  the  court  as 
proven,  there  would  be  great  danger  that  special  verdicts  re- 
turned upon  forms  prepared  by  the  court  would,  in  many 
oases,  be  not  the  verdict  of  the  jury  alone,  but  the  combined 
finding,  practically,  of  the  court  and  jury. 

The  motion  for  a  new  trial  should  have  been  sustained. 

Other  questions  growing  out«of  the  motion  for  a  new  trial 
are  discussed,  but  inasmuch  as  they  may  not  again  arise,  we 
pass  them  by. 

The  judgment  is  reversed,  with  costs,  as  to  the  appellants 
^  Case,  Foster  and  Jackson,  and  affirmed  as  to  Caroline  S. 
Peck,  with  costs. 

Filed  March  17, 1892. 


No.  324. 

Stephenson  v.  Ferguson. 

Animals. — Running  at  Large. — Escaping  from  Enclowre. — Ad  of  March  7th, 
1887 f  Construed, — Animals  escaping  from  an  enclosure  in  which  they 
have  been  placed  for  the  purpose  of  confining  them,  and  which  the 
owner,  when  he  learns  of  their  escape,  endeavors  to  recover,  can  not  be 
regarded  as  animals  "  running  at  large,"  within  the  meaning  of  the  act 
of  March  7th,  1887  (Acts  of  1887,  p.  38). 

From  the  Boone  Circuit  Court. 

C.  S,  Wesner  and  H.  C.  Wills,  for  appellant. 

C.  M.  Zion,  for  appellee. 

Black,  J. — The  appellant  sued  the  appellee  for  the  re- 
covery of  the  possession  of  four  milch  cows. 

Issues  formed  were  tried  by  the  court,  the  finding  and 
judgment  being  in  favor  of  the  appellee.  The  appellant's 
motion  for  a  new  trial  was  overruled. 

The  appellant  was  the  owner  of  the  cattle.  They  were 
confined  in  a  securely  fenced  pasture  on  his  farm.     Some 
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unknown  person  or  persons,  without  the  knowledge  or 
consent  of  the  appellant,  in  the  night  of  the  17th  of  Au- 
gust, 1889,  threw  down  a  portion  of  the  fence  by  which 
the  pasture  was  enclosed,  and  thereby  released  the  cattle, 
which,  the  same  night,  wandered  or  were  driven  to  a  place 
in  a  public  road  near  the  dwelling  house  of  the  appellee, 
and  about  one  mile  from  the  place  from  which  they  were 
so  released.  About  two  o'clock  in  the  morning  of  the 
18th  of  August,  the  appellee,  who  was  supervisor  of  the 
the  road  district  In  which  he  resided,  was  awakened  and 
called  out  by  some  person  on  the  highway,  whom  the 
appellee  did  not  recognize.  The  appellee  was  told  by  this 
person  that  there  were  some  cattle  in  the  road,  that  he 
had  run  against  them  and  had  broken  his  buggy,  and  that 
he  would  prosecute  the  appellee  if  he  did  not  put  them 
up.  Thereupon,  the  appellee  confined  the  cattle  upon 
his  own  farm.  He  did  not  know  whose  cattle  they  were ; 
and  in  the  morning  of  the  18th  of  August,  he  caused  no- 
tices of  the  impounding  to  be  posted  in  his  district. 

The  same  morning,  at  about  six  o'clock,  the  appellant 
first  learned  of  the  escape  of  his  cattle.  He  at  once  went 
in  search  of  them,  and  he  continued  his  search  until  he 
found  them  the  same  morning  confined  on  the  appellee's 
farm.  The  appellant  demanded  of  the  appellee  the  pos- 
session of  the  cattle.  The  appellee  refused  to  give  them 
up,  unless  he  should  first  be  paid  twelve  dollars  as  his 
charges.    Thereupon  the  appellant  brought  this  action. 

The  appellee  contends  that  his  refusal  to  surrender  the 
animals  was  justified  by  the  statute  of  March  7th,  1887, 
(Acts  of  1887,  p.  38),  requiring  road  supervisors  to  cause 
animals  running  at  large  within  their  respective  districts 
to  be  impounded,  etc. 

It  has  been  settled  that  animals  which  escape  from  an 
inclosure  in  which  they  have  been  placed  for  the  purpose 
of  confi;iing  them,  and  which  the  owner,  when  he  learns 
of  their  escape,  endeavors  to  recover,  can  not  be  regarded 
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as  animals  '^  running  at  large/'  within  the  meaning  of  this 
statute.  McBride  v.  Hickliriy  124  Ind.  499;  Wolf  v.  Nichols 
son,  1  Ind.  App.  222. 

Under  these  cases  the  appellee's  defence  can  not  be 
sustained. 

The  judgment  is  reversed,  and  the  cause  is  remanded 
for  a  new  trial. 

Filed  March  15, 1892. 


No.  427. 

Sturgeon  v.  Sturgeon. 


New  TkiaJm^-Exmuwc  Damages. — When  the  amount  of  damages  re- 
covered is  not  grosalj  and  outrageously  excessive,  so  as  to  induce  the 
belief  that  the  verdict  was  the  result  of  prejudice,  partiality,  or  cor- 
.ruption,  a  new  trial  will  not  be  granted  on  that  ground. 

iNBTBUOnONS  TO  JuBY. — Incorporating  Oomplainl. — It  is  not  error  for  the 
court  in  presenting  its  instructions  to  the  jury  to  set  out  and  read  the 
complaint. 

QAu:E.^-Amount  of  Damages, — An  instruction  to  the  jury  that  in  making 
up  their  verdict  as  to  the  amount  of  damages,  they  should  "consider  all 
the  circumstances  bearing  on  that  subject,"  is  not  bad  if,  taken  in  con- 
nection with  others,  the  jury  is  informed  that  they  must  consider  all 
the  evidence  in  the  case. 

EviDEHCE. — OivU  Action  for  Assault  and  BaUery. — Reputation  for  Peace  and 
Humanity. — Inadmissibility  of — Where,  in  an  action  for  damages  for  an 
assault  and  battery,  the  defendant  offered  to  prove  his  general  good 
reputation  in  the  neighborhood  where  he  lived  for  being  a  peaceable 
and  humane  man,  such  proffered  evidence  was  rightly  rejected. 

Same. — Declaration  of  Present  Pain. — Where,  on  the  next  morning  after 
the  commission  of  the  assault  and  battery,  an  examination  of  the 
plaintifTs  injuries  was  being  made,  and  she  exclaimed,  "  Pa,  don't  hold 
my  neck  ;  it  is  pretty  near  broke  "  it  amounted  to  a  declaration  of  pres- 
ent pain,  and  was  competent  testimony.  It  can  not  be  regarded  as  a- 
narration  of  what  had  previously  occurred. 

Pleading. — Civil  Action  for  Assault  and  Battery, — Comfiaint. — Sufficiency  of 
Averment  as  to  the  Assault. — A  complaint  averred  with  sufficient  certainty 
that  the  defendant  assaulted  the  plaintijOf,  which  alleged  that,  '*  without 
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anj  excuse  or  provocation,  he  willfully,  purposely  and  malicionslyy 
and  with  the  intention  of  doing  plaintiff  great  mental  and  bodily 
harm,  and  with  great  force  and  violence  made  an  assault  upon  her  * 
*  *  and  put  both  of  his  hands  on  and  around  her  throat  and  neck 
and  did  cruelly  choke  and  bruise  her  said  neck  and  throat,  and  while  so 
holding  and  choking  her  did  violently  shove  and  push  her  backward 
for  the  distance  of  forty  feet  into  a  deep  hole  in  the  ground/'  etc. 

From  the  Noble  Circuit  Court. 
S.  M.  Hench  and  B.  P.  Barr,  for  appellant. 
T.  B.  Marshall,  W.  F.  McNagney  and  L.  W.  Wngley^ 
for  appellee. 

Bbiiyhabd,  J. — The  first  question  presented  arises  upon 
the  Bufiiciencj  of  the  evidence  to  sustain  the  verdict  of 
the  jury.  The  action  was  by  the  appellee  against  the  ap- 
pellant for  damages  •for  an  assault  and  battery^  and  the 
appellee  recovered  a  judgment.  The  evidence  tends  to 
prove  that  the  appellant,  who  is  the  father-in-law  of  the 
appellee^without  sufficient  provocation  or  excuse, assaulted 
the  appellee  and  choked  her  and  caused  her  to  fall  in  a  hole 
in  the  ground,  thereby  bruising  and  injuring  her.  The 
evidence  was  sufficient  to  warrant  the  jury  in  returning  a 
verdict  for  the  appellee. 

It  is  claimed  the  amount  of  the  verdict  is  excessive. 
The  amount  recovered  was  $1,000.  We  do  not  regard 
the  damages  assessed  as  ^^  grossly  and  outrageously  exces- 
sive.'* Unless  they  are  so,  and  induce  the  belief  that  they 
were  the  result  of  prejudice,  partiality  or  corruption,  a 
new  trial  will  not  be  granted.  Ohio^  etc.y  B.  W,  Co.  v. 
Juify,  120  Ind.  397 ;  JEvansville,  etc.,  B.  B.  Go.  v.  Talbotty 
131  Ind.  221. 

Complaint  is  made  of  the  giving  of  instructions  Nos. 
1  and  2  by  the  court  of  its  own  motion.  The  alleged  de- 
fect in  the  first  of  these  consists  in  the  fact  that  in  its 
statement  of  the  case  to  the  jury,  in  said  instruction,  the 
court  set  out  and  read  to  the  jury  the  complaint.  There 
was  no  error  in  this.     The  court  had  a  right  to  direct  the 
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minds  of  the  jurors  to  the  issues  in  the  case.  The  jury 
was  properly  informed  that  the  burden  was  upon  the  ap- 
pellee to  prove  the  material  averments  in  the  complaint. 
We  think  this  was  proper. 

In  the  second  instruction  the  court  told  the  jury  that 
if  they  found  for  the  plaintiflE'  upon  the  evidence  the 
amount  of  damages  to  which  she  was  entitled  was  not 
fixed  by  the  law  with  any  exactness,  and  that  it  was  left 
largely  to  the  discretion  of  the  jury,  "  who  are,  however, 
to  consider  all  the  circumstances  of  the  case  bearing 
upon  that  subject."  The  court  then  proceeded  to  state 
that  if  the  jury  found  for  the  plaintiff'  the  damages  would 
not  necessarily  be  limited  to  the  actual  loss  in  money  or 
time  or  expense,  which  she  had  incurred,  but  the  law 
also  authorized  the  giving  of  full  compensation  for  the 
mental  pain,  anguish,  shame  and  humiliation  she  may 
have  suffered  as  the  direct  result  of  the  injuries  inflicted 
upon  her  by  the  appellant,  if  any  is  shown  by  the  evi- 
dence, but  that  they  could  not  award  to  the  plaintiff 
any  exemplary  damages  by  way  of  punishment  to  the  ap- 
pellant and  that  the  damages  must  be  limited  to  actual 
compensation  foj*  injuries  to  her  mind  and  body,  etc. 

That  portion  of  the  instruction  which  we  have  above 
set  out  in  quotation  marks  is  the  particular  part  to  which 
appellant  objects.  He  claims  the  jury  must  consider  not 
only  "  all  the  circumstances,''  but  all  the  evidence  of  the 
case,  and  hence  the  instruction  was  too  narrow.  We 
think,  however,  that  the  instruction,  when  taken  in  con- 
nection with  the  other  instructions  given,  is  not  inaccurate. 
The  jury  were  told  in  another  instruction  that  the  burden 
was  upon  the  plaintiff'  to  prove  her  case  "  by  a  preponder- 
ance of  all  the  evidence  "  before  she  could  recover  a  ver- 
dict in  the  case.  We  do  not  think  there  is  any  substan- 
tial merit  in  this  objection. 

It  is  next  insisted  that  the  court  erred  in  refusing  to 
give   certain  instructions    requested   by  the    appellant. 
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Upon  examination,  however,  we  find  that  such  portions  as 
are  abstractly  correct  are  contained  in  substance  in  other 
instructions  given  by  the  court. 

Appellant  offered  to  prove  his  general  good  reputation 
in  the  neighborhood  where  he  lived  as  a  peaceable  and 
humane  man.  The  evidence  was  rejected,  and  it  is  ar- 
gued that  this  was  error.  We  do  not  think  so,  however. 
The  question  has  already  been  decided  adversely  to  the 
appellant's  contention.  Elliott  v.  RiLSsell,  92  Ind.  526 ; 
Gebhart  v.  Burkett,  57  Ind.  878. 

The  appellee  proved  by  her  father  that  on  the  next 
morning  after  the  injury  he  saw  her  at  home,  and  was 
looking  at  her  injuries,  and  when  he  moved  her  head  to 
see  what  marks  of  violence  were  on  her  neck,  she  said : 
**  Pa,  don't  hold  my  neck ;  it  is  pretty  near  broke ; " 
and  that  he  looked  then  and  observed  that  the  glands  of 
her  neck  were  swollen  out  even  with  her  face.  The  por- 
tion of  this  testimony  to  which  the  appellant  objects  in 
particular  is  what  was  said  upon  the  occasion  by  the  ap- 
pellee. It  is  claimed  that  this  was  hearsay.  We  do  not 
ao  consider  it.  It  amounts  to  an  exclamation  of  present 
pain,  and  is  not  a  narration  of  what  had  previously  oc- 
curred. We  think  the  evidence  was  competent.  Boards 
etc.jV.  Leggett,  115  Ind.  544.  It  is  not  necessary  that  the 
statement  should  have  been  made  to  a  physician  in  order 
to  render  it  admissible.  The  contrary  was  decided  in 
Cleveland,  etc.,  R,  It.  Co.  .v.  Neivelly  104  Ind.  264,  a  case 
cited  by  the  appellant  in  support  of  the  position,  that 
such  statement  should  be  excluded  unless  made  to  a 
physician.  It  was  said  by  the  court  in  that  case  that 
*'  such  declarations  and  expressions  are  competent,  regard- 
less of  the  person  to  whom  they  are  made.  They  are  es- 
pecially competent  and  of  more  weight  when  made  to  a 
physician.  '* 

Other  questions  in  connection  with  the  admission  of 
testimony  are  raised  by  the  appellant,  but  upon  a  careful 
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examination,  we  have  not  been  able  to  discover  any  sub- 
stantial error  in  the  ruling  of  the  court  with  regard 
thereto.  No  good  can  be  accomplished  by  a  further  dis- 
cussion of  these  questions.  Those  above  considered  are 
the  principal  ones  relied  upon. 

The  overruling  of  a  demurrer  to  the  complaint  is  as- 
signed as  error. 

It  is  claimed  in  argument  by  appellant's  counsel  that 
the  complaint  does  not  aver  with  sufficient  certainty  that 
the  appellant  assaulted  the  appellee.  The  averment 
in  this  regard  is  that  the  appellant,  ^*  without  any  cause 
or  provocatian  therefor,  whatever,  did  wilfully,  purposely 
and  maliciously,  and  with  the  intention  of  doing 
plaintiff  great  mental  and  bodily  harm,  and  with  great 
force  and  violence,  make  an  assault  upon  the  plaintiff, 
and  did  then  and  there,  with  great  anger  and  with  loud 
and  angry  imprecations  against  the  plaintiff,  put  both  of 
his  hands  on  and  around  her  throat  and  neck,  and  did 
cruelly  choke  and  bruise  her  said  neck  and  throat,  and 
while  so  holding  and  choking  her,  did  violently  shove  and 
push  her  backward  for  the  distance  of  forty  feet  and  into  a 
deep  hole  in  the  ground,and  did  trip  and  violently  throw  her 
down  to  the  ground,  that  in  so  pushing  her  backward 
and  throwing  her  down,  the  defendant  did  violently 
and  purposely  twist  and  jerk  her  head,  neck  and  back^ 
cruelly  bruise  her  throat  and  neck,  strain  and  wound  .her 
b'ack,  twist  and  bruise  her  arms^and  legs,  and  bruise  and 
strain  other  parts  of  her  body.'' 

The  appellant's  counsel  have  not  seen  fit  to  point  out 
what  averment  is  lacking  here  in  order  to  make  the  above 
a  good  and  sufficient  charge  of  assault  and  battery  in  a 
civil  action  for  a  tort,  and  we  are  not  able  to  discover 
such  deficiency.  We  regard  the  complaint  as  amply 
sufficient  and  not  subject  to  the  objection  urged  against  it. 

This  disposes  of  all  the  points  raised  by  the  parties, 
exooi>t  the  one  made  by  the  appellee's  counsel,  that  the 
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instructions  are  not^  properly  in  the  record.  In  view  of 
our  conclusion  in  the  case  it  is  not  necessary  to  consider 
this  question. 

There  is  no  reversible  error. 

The  judgment  is  affirmed. 

FUed  March  17, 1892. 


No.  447. 

The  Indiana  Live  Stock  Insurance  Company  v.  Bogeman. 

Insubance. — Policy  on  Animai,  —Oomplaint. — OwnenUp  at  Time  of  Death, — 
Absenee  of  Averment  Ooneeming. — In  an  action  to  recover  on  a  policy  of 
insurance  for  the  death  of  a  horse,  a  complaint  was  defective  which 
failed  to^how  that  the  plaintiff  was  the  owner  of  the  horse  or  had  any 
interest  in  it  at  the  time  of  its  death. 

Practice. — IntuffhierU  Complaint,  —  Answer,  —  Demurrer. — When  the  com- 
plaint is  insufficient,  it  is  error  to  suntain  a  demurrer  to  an  answer  filed 
thereto. 

From  the  Shelby  Circuit  Court. 

r.  B.  Adams  and  J.  Carter^  for  appellant. 

K.  M.  Hord  and  E.  K.  Adams,  for  appellee. 

Black,  J, — The  appellant  by  its  policy  engaged  to  in- 
sure the  appellee  against  loss  by  death  of  his  certain  stal- 
lion, to  a  specified  amount,  for  the  period  of  one  year 
from  the  16th  of  April;  1890. 

The  appellee^s  complaint  upon  this  policy  stated  the 
death  of  the  horse  on  the  15th  of  July,  1890.  It  showed 
that  the  appellee  was  the  owner  of  the  horse  at  the  date 
of  the  contract  of  insurance,  but  it  wholly  failed  to  show 
that  he  owned  it  or  had  any  interest  in  it  at  the  time  of 
its  death.  Therefore,  the  complaint  lacked  a  material 
and  necessary  averment.  Aurora,  etCi^  Ins,  Co,  v.  Johnson, 
46  Ind.  315;  Home  Ins.  Co.  v.  Duke,  75  Ind.  535;  jEtna 
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Ins:  Co.  V.  Black,  80  Ind.  513  ;  JElna  Jns.  Co,  v.  Kittles,  81 
Ind.  96 ;  Phcenix  Ins.  Go.  v.  Benton,  87  Ind.  132 ;.  Phoenix 
Ins.  Co.  V.  Rowe,  117  Ind.  202 ;  Traders  Ins.  Co.  v.  New- 
man, 120  Ind.  554. 

The  action  of  the  court  in  sustaining  a  demurrer  to  the 
second  paragraph  of  answer  is  assigned  as  error.  As  the 
complaint  was  insuflBioient,  we  must  sustain  the  appellant's 
contention  that,  for  this  reason,  it  was  error  to  sustain  the 
demurrer  to  the  answer.  Batty  v.  Font,  54  Ind.  482; 
Corporation  of  Bluffton  v.  Mathews,  92  Ind.  213. 

The  judgment  is  reversed,  and  the  cause  is  remanded, 
with  instructions  to  sustain  to  the  complaint  the  demurrer  ' 
to  the  second  paragraph  of  answer. 

Filed  Feb.  4, 1892 ;  petition  for  a  rehearing  oYerruled  Feb.  20, 1892. 


No.  439. 

Learned  v.  McCoy. 


Beal  Estats.— Commtmon. — CorUraei  of  EmploymerU. — Oonttmetion  tf.^ 
Date  of  .ESEpw-atum. — Where  the  owner  of  a  piece  of  property  entered  in- 
to a  contract  with  the  plain  tiff,  a  real  estate  agent,  whereby  he  placed 
the  same  in  the  hands  of  the  plaintiff  for  sale,  and  stipulated  that  he 
should  have  the  ezclusiye  privilege  of  offering  the  property  for  sale, 
and  of  selling  the  same  at  a  stipulated  commission  for  the  space  of  six 
months  from  the  date  of  the  contract  until  the  cancelling  of  the  same, 
the  owner  reserving  the  right  to  withdraw  the  sale  of  the  property  and 
cancel  the  contract  at  any  time  by  paying  the  agent  his  commission, 
the  plaintiff's  rights  under  the  contract  ceased  at  the  expiration  of  six 
months  from  its  date,  and  the  owner,  having  sold  the  property  long 
after  that  time  without  the  plaintiff's  assistance,  is  under  no  obliga- 
tion to  pay  the  commission.  The  contract  must  be  considered  as  an 
entirety,  and,  so  considered,  the  clause  concerning  cancellation  relates 
to  the  withdrawal  of  the  property  according  to  the  terms  agreed  npon 
before  the  expiration  of  the  period  for  which  the  contract  was  to  run. 

From  the  Blackford  Circuit  Court. 
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B,  G.  Shinuy  E.  Pierce  and  G.  H.  Koons,  for  appellant. 
D.  H.  Foutsj  A.  M.  Waltz,  J.  Cardrell  and  8.  W.  Cantrdly 
for  appellee. 

CBTTHPACKEBy  J. — Learned  sued  McCoy  to  recover  a  com- 
mission for  the  sale  of  real  estate. 

The  complaint  alleges  that  the  plaintiff  was  a  real  estate 
agent  in  Hartford  City,  and  on  the  19th  day  of  September, 
1889,  he  entered  into  a  written  contract  with  the  defendant 
by  the  terms  of  which  he  was  to  have  the  ezclosive  right  to 
sell  the  defendant's  real  estate  for  the  period  of  six  months 
and  nntil  the  contract  was  cancelled,  at  a  commission  of 
three  per  centum;  that  ha  proceeded  to  advertise  said  real 
estate  for  sale  and  made  numerous  attempts  to  sell  the  same ; 
that  on  the  27th  day  of  January,  1891,  the  defendant  sojid 
said  real  estate  for  $3,000  receiving  $1,500  as  the  cash  pay- 
ment. It  is  further  averred  that  the  contract  had  never  been 
cancelled,  and  that  the  commission  was  due  and  unpaid. 

A  copy  of  the  contract  was  set  out  with  the  complaint,  and 
is  as  follows : 

*' Office  of  Judson  Learned, 
**  Eeal  Estate  Agent, 

"  Hartford  City,  Indiana. 

''This  agreement,  made  this  16th  day  of  September,  1889, 
by  and  between  William  G.  McCoy,  of  Blackford  county 
and  State  of  Indiana,  and  Judson  Learned,  of  Hartford  City 
and  State  of  Indiana,  to  wit :  That  in  consideration  of  the 
agreement  made  below,  said  William .  O.  McCoy  places  his 
property  in  the  hands  of  Judson  Learned  as  his  agent,  and. 
gives  him  the  exclusive  privilege  of  offering  his  farm  for 
sale  and  seHing  the  same  for  the  space  of  six  months  from 
this  date  and  until  the  cancelling  of  this  agreement.  The 
property  described  as  follows :  The  west  half  of  the  north-r 
west  quarter  of  section  eight  (8)  in  township  23,  range  11 
east^  containing  80  acres,  for  the  sum  of  thirty-eight  hun- 
dred dollars,  in  payments  as  follows :     $1,000  cash,  balance 
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in  payments  of  such  lower  amounts  as  I  may  agree  to  accept. 
The  deferred  payments  to  be  secured  by  notes  and  mortgage 
on  the  premises  and  to  bear  interest  from  date  with  six  per 
cent,  interest  per  annum. 

**  The  said  Learned^  upon  his  part^  agrees  to  use  his  best 
judgment  and  ability  to  effect  a  sale  of  the  above  described 
property  by  showing  and  advertising  the  same  in  such  a  way 
as  the  said  Learned  may  think*  best.  Learned  agrees  to 
make  deeds  and  mortgages  free ;  the  said  McCoy  also  agrees 
to  assist  Learned  in  any  way  he  can  in  making  said  sale  by 
showing  property  to  persons  desiring  to  purchase^  and  when 
sold  will  execute  or  cause  to  be  executed  a  good  and  suffi- 
cient warranty  deed,  and  agrees  to  pay  said  Learned  a  com- 
mission of  (3)  three  per  cent,  for  his  services.  Said  com- 
mission to  be  due  and  paid  out  of  the  first  money  paid  on 
sale.  Said  McCoy  reserves  the  right  to  withdraw  the  sale  of 
said  property  and  cancel  this  contract  at  any  time  by  paying 
said  Learned  his  commission." 

Signed  by  both  parties. 

A  demurrer  was  sustained  to  the  complaint,  and  judgment 
rendered  thereon  in  favor  of  the  defendant. 

The  ruling  of  the  court  in  sustaining  the  demurrer  is  the 
only  question  presented  by  the  record  for  review. 

The  determination  of  this  question  must  depend  upon  the 
construction  given  to  the  contract.  If  the  contract  i-an  for 
only  six  months  from  its  date,  the  ruling  of  the  trial  court 
must  be  sustained,  as  the  sale  was  made  about  ten  months 
after  the  expiration  of  that  period,  and  the  appellant  does 
not  claim  the  sale  was  effected  through  his  agency,  or  that  he 
was  instrmental  in  any  respect  in  bringing  it  about. 

The  agreement  was  for  the  sale  of  the  property  at  a  speci- 
fied commission,  and  this  would  have  been  earned  by  the  ap- 
pellant by  procuring  a  purchaser  ready  to  take  the  property 
upon  the  terras  stated  in  the  contract.  Oox  v.  Haun,  127 
Ind.  325;  Fisher  v.  Bell,  91  Ind.  243;  Love  v.  Miller,  53 
Ind.  294. 
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It  is  plainly  apparent  that  the  coramissioD  is  not  for  ser- 
vices in  attempting  to  effect  a  sale,  as  it  is  expressly  agreed 
that  it  shall  not  be  due  until  a  sale  is  made,  and  shall  be 
paid  out  of  the  first  payment  received  for  the  property. 

But  appellant  insists  that  the  contract  was  a  continuing 
one,  and  remained  in  force  and  operative  until  cancelled  by 
the  act  of  the  parties^  while,  upon  the  other  hand,  it  is 
claimed  that  it  was  limited  to  six  months,  and  had  expired 
by  force  of  its  own  terms  long  before  the  sale  was  made. 

In  the  interpretation  of  a  contract  the  real  intention  of 
the  parties  should  be  the  aim^  and  the  instrument  should  be 
construed  as  a  harmonious  whole,  and  in  such  a  manner  as 
to  give  effect  to  every  provision  when  this  can  be  done. 
Courts  will  not  presume  that  parties  intended  to  use  any 
meaningless  provisions  unless  compelled  to.  These  rules 
are  elementary. 

If  the  contract  in  question  had  no  limit  in  p6int  of  time, 
the  appellee  could  never  withdraw  the  property  from  sale 
without  becoming  liable  for  the  commission.  This  construc- 
tion would  render  nugatory  the  provision  that  the  appellant 
should  have  the  exclusive  right  of  selling  it  for  a  period  of 
six  months. 

Looking  at  the  contract  as  an  entirety,  we  think  the  in* 
tention  is  reasonably  obvious  that  the  appellant  was  to  have 
the  exclusive  privilege  of  selling  the  property  for  six  months, 
unless  the  appellee  cancelled  the  contract  before  that  period 
had  expired,  which  he  could  do  upon  the  payment  of  the 
stipulated  commission.  The  clause, ''  and  until  the  cancel- 
ling of  this  agreement,''  must  be  construed  with  reference  to 
the  other  provision  in  the  contract  upon  the  subject  of  can- 
cellation. It  manifestly  relates  to  the  withdrawal  of  the 
property  according  to  the  terras  agreed  upon  before  the 
expiration  of  the  period  for  which  the  contract  was  to 
ran.  Appellant's  rights  under  the  contract  ceased  at  the 
•expiration  of  six  months  from  its  date,  and  the  appellee 
Vol.  4.— 16 
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having  sold  the  property  long  afler  that  time^  without  the 
appellant's  assistance,  is  under  no  obligation  to  pay  the  com* 
mission. 

The  jadgment  is  affirmed. 

Filed  March  15, 1892. 


No.  551. 

Saxon  v.  Wood. 

Breach  of  Pbomisb. — Immoral  Chnaideration, — Inrnffieieney  of  CcmplainL'^ 
In  an  action  for  the  breach  of  a  contract  of  marriage  the  complaint 
failed  to  state  a  good  cause  of  action  which  averred  that  the  plaintiff, 
an  unmarried  woman,  was  solicited  hj  the  defendant  to  have  sexual  in- 
tercourse with  him,  which  she  refused  to  do ;  that  thereafter  defendant 
agreed  with  and  promised  her  that  if  she  would  have  sexual  intercourse 
with  him  and  become  pregnant  from  such  intercourse  he  would  at  once 
marry  her ;  that  in  consideration  of  such  promise  and  agreement  so  to 
marry  in  case  of  pregnancy,  to  which  promise  and  agreement  she  as- 
sented, plaintiff  yielded  to  defendant's  solicitation  and  had  sexual  in- 
tercourse with  him,  from  which  pregnancy  resulted  and  from  which  a 
child  was  born  to  the  plaintiff;  and  that  immediately  upon  the  discov- 
ery of  such  pregnancy  plaintiff,  who  was  then  willing  to  marry  defend- 
ant, requested  him  to  fulfil  his  said  promise  of  marriage,  which  he  re- 
fused to  do,  and  still  re/uses  to  do,  to  her  damage,  etc.  The  contract 
pleaded  was  based  upon  an  immoral  consideration,  and  will  not  sustain 
an  action  for  its  breach.  If  there  was  an  implied  promise  on  the  part 
of  the  plaintiff  to  marry  it  was  so  united  with  the  immoral  part  of 
the  consideration  and  so  dependent  upon  the  consequences  of  the  im- 
moral conduct  proposed  that  it  can  not  be  separated  and  made  to  serve 
as  a  Talid  consideration.  Kurtz  t.  Franks  76  Ind,  594,  and  Wibon  v. 
Enmoorthy  85  Ind.  399,  distinguished. 

From  the  Fayette  Circuit  Court. 

J.  I.  LitUe  and  D.  W.  MoKee,  for  appellant. 

JR.  Conner  and  H.  L,  Froat,  for  appellee. 

Blace^  J. — The  appellee^  a  minor,  by  her  next  friend, 
sued  the  appellant.     Upon  the  appellant's  motion  the  next 
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friend  was  removed.  The  appellee  was  permitted  to  prose- 
cute her  suit  as  a  poor  person.  '  She  recovered  judgment  for 
two  hundred  and  fifty  dollars. 

A  demurrer  to  the  complaint  for  want  of  sufficient  facts 
was  overruled.     This  ruling  alone  is  assigned  as  error. 

The  complaint,  filed  in  September,  lo89,  omitting  the  title 
of  the  cause,  was  as  follows : 

" Addie  Wood,  plaintiff,  by  Emma  L.  Disborough,  her  next 
friend,  complains  of  Walter  Saxon,  defendant,  and  says  that 
plaintiff  was  a  minor  of  the  age  of  twenty  years  on  the  — day 
of  May,  1889;  that  for  a  period  of  one  year  prior  to  the  time  of 
the  promise  hereinafter  alleged,  the  defendant  kept  company 
with,  and  paid  his  attentions  to,  plaintiff,  as  her  suitor ;  that, 
on  the  —  day  of  September,  1888,  while  so  keeping  com- 
pany and  paying  his  attentions,  defendant  solicited  plaintiff 
to  have  sexual  intercourse  with  him,  which  she  refused  to  do ; 
that  thereupon  defendant  agreed  with  and  promised  her  that 
if  she  would  have  sexual  intercourse  with  him,  and  she  should 
become  pregnant  from  such  intercourse,  he  would  at  once 
marry  her;  that  in  consideration  of  such  promise  and  agree- 
ment so  to   marry  in  case  of  pregnancy,  to  which  promise 
and  agreement  she  assented,  plaintiff  yielded  to  defendant's 
solicitations,  and  did,  on  four  or  five  occasions,  then  and  on 
days  following,  have  sexual  intercourse  with  defendant,  from 
which  pregnancy  resulted,  and  from  which  a  child  was  born 
to  plaintiff;  that  plaintiff  was,  at  the  time  of  such  promise 
and  intercourse,  and  still  is,  unmarried ;  that  immediately 
upon  the  discovery  of  such  pregnancy,  plaintiff,  who  was  then 
willing  to  marry  defendant,  requested  defendant  to  fulfil  his 
said  promise  of  marriage,  which  defendant  refused  and  still 
refuses  to  do,  to  plaintiff's  damage  in  the  sum  of  five  thou- 
sand dollars.     Wherefore,"  etc. 

In  an  action  for  a  breach  of  a  promise  to  marry  a  consid- 
eration for  the  promise  must  be  shown.     There  must  have 
been  mutual  promises  to  marry.     Unless  there  has  been  a 
promise  on  the  part  of  the  plaintiff,  the  promise  by  the  de- 
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feudant  is  void  for  want  of  consideration.  Adams  v.  Byerly^ 
123  Ind.  368. 

In  the  case  before  us  the  agreement  of  the  parties  did  not 
consist  merely  of  mutual  promises  to  marry.  The  promise 
and  agreement  to  which  it  was  alleged  the  appellee  assented 
was  to  marry  in  case  of  pregnancy  resulting  from  her  future 
intercourse  with  the  appellant.  It  is  alleged  that  he  solicited 
her,  not  to  marry  him^  but  to  have  sexual  intercourse  with 
him,  and  offered  marriage  as  a  consideration  for  such  inter- 
course and  consequent  pregnancy.  Her  acceptance  of  his 
offer  implied  her  agreement  to  marry  if  their  intercourse 
should  result  in  her  pregnancy. 

The  consideration  of  his  promise  to  marry  was  alleged  to 
be  that  she  should  have  sexual  intercourse  with  him,  and 
should  thereby  become  pregnant. 

The  marriage  which  they  agreed  about  was  not  to  take 
place  until  she  should  have  so  paid  for  it. 

A  woman  can  not  maintain  an  action  for  her  own  seduc- 
tion, where  the  yielding  of  her  person  has  been  induced  by 
the  promise  of  a  pecuniary  reward  (  Wilson  v.  Enaworth,  85 
Ind.  399),  but  she  may  maintain  such  an  action  where  she 
has  been  prevailed  upon  to  surrender  her  chastity  under  the 
promise  of  the  seducer  to  marry  her.  Lee  v.  Hefley^  21  Ind. 
98 ;  Shewalter  v.  Bergman,  123  Ind.  156,  and  cases  cited. 

Her  action  for  seduction  is  an  action  of  tort  provided  by 
statute,  whereby  she  obtains  damages  for  the  defendant's 
wrong  notwithstanding  her  consent  to  the  act  which  in- 
jures her. 

An  action  for  a  breach  of  promise  to  marry  is  a  common 
law  action  founded  upon  a  contract.  An  action  will  not  lie 
for  the  breach  of  a  contract  based  upon  an  illegal  or  im- 
moral consideration.  In  2  Kent  Com.  466,  it  is  said :  '^  The 
consideration  must  not  only  be  valuable,  but  it  must  be  a  law- 
ful consideration  and  not  repugnant  to  law,  or  sound  policy, 
or  good  morals.  Ex  turpi  contractu  actio  non  oritur;  and  no 
person,  even  so  far  back  as  the  feudal  ages,  was  permitted  by 
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law  to  stipulate  for  iniquity.  *  *  *  If  the  contract  grows 
immediately  out  of,  or  is  connected  with  an  illegal  or  im- 
moral act,  a  court  of  justice  will  not  enforce  it,"  See,  also, 
2Chitty  Contr.  (11  Am.  ed.),  979;  1  Parson  Contr.  456; 
Bishop  Contr.,  section  494 ;  1  Wharton  Contr.,  sections  370, 
373. 

The  validity  of  a  man's  promise  to  marry  a  woman  is  de- 
pendent upon  the  consideration  existing  for  such  promise. 
Felger  v.  Eizdl,  75  Ind.  417  (419). 

Id  Hanks  v.  Naglecy  54  Cal.  51  (35  Am.  R.  67),  which 
was  an  action  for  a  breach  of  promise  to  marry,  the  plaintiff 
testified  in  substance  that  the  agreement  between  the  parties 
was  that  the  plaintiff  should  there  presently  surrender  her 
person  to  the  defendant,  and  that  in  consideration  of  such 
surrender  the  defendant  would  afterward  marry  her.  It  was 
held  that,  upon  well  settled  principles,  the  plaintiff  could  not 
recover  upon  such  a  contract ;  that,  being  a  contract  for  illicit 
cohabitation,  it  was  tainted  with  immorality.  See,also,  Boign- 
eres  v.  Baulon,  54  Cal.  146;  Baldy  v.  Stratton,  11  Pa,  St. 
316;  Ooodalv.  Thurman,  38  Tenn,  (1  Head),  208;  Stein/eld 
V.  Let^,  16  Abb.  Pr.  (N.  S.)  26. 

If  it  be  said  that  the  complaint  showed  by  implication  a 
promise  of  the  appellee  to  marry  the  appellant,  yet  she  is 
not  shown  to  have  made  any  promise  which  could  serve  as  a 
consideration  for  his  promise.  Her  implied  promise  was  so 
united  with  the  immoral  part  of  the  consideration,  and  so 
dependent  upon  the  consequences  of  the  immoral  conduct 
proposed,  that  it  can  not  be  separated  and  made  to  serve  as 
a  valid  consideration.  Steinfdd  v.  Levy,  supra;  James  v. 
Jdlison^  94  Ind.  292 ;  Elkhart  County  Lodge  v.  Craryy  98 
Ind.  238 ;  Rickets  v.  Harvey,  106  Ind.  564. 

The  appellee  relies  in  argument  upon  Kurtz  v.  Frank,  76 
Ind.  594 ;  Wilson  v.  Ensworth,  85  Ind.  399,  and  Kenyon  v. 
People,  26  N.  Y.  203. 

Kurtz  V.  Frank,  supra,  was  an  action  for  breach  of  mar- 
riage contract.     The  questions   presented    on    appeal   arose 
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upon  a  motion  for  a  new  trial.  It  is  said  in  the  opinion  of 
the  court :  "  The  plaintiff  testified  that  the  defendant  prom- 
ised to  marry  her  in  September  or  October  (1878) ;  that  he 
said  he  would  marry  her  in  the  fall,  if  they  could  agree  and 
get  along,  and  be  true  to  each  other ;  but,  if  she  became 
pregnant  from  their  intercourse,  he  would  marry  her  imme- 
diately. She  did  become  pregnant  about  the  middle  of  July, 
1878,  and  informed  the  defendant  of  the  fact  as  soon  as  aware 
of  it.  Upon  this  evidence,  it  is  insisted  that  the  agreement 
to  marry  immediately,  in  case  of  the  plaintiff's  pregnancy, 
is  void  because  immoral,  and  that,  aside  from  this  part  of  the 
agreement,  the  defendant  had  until  the  first  of  December 
within  which  to  fulfill  his  engagement ;  and,  consequently^ 
that  the  suit,  begun  as  it  was  before  that  date,  was  prema- 
turely brought.  It  does  not  appear  that  the  illicit  inters 
course  entered  into  the  consideration  of  the  marriage  contract^ 
but  the  appellant,  having  agreed  to  marry  the  appellee  at  a 
time  then  in  the  future,  obtained  the  intercourse  upon  an  as- 
surance that,  if  pregnancy  resulted,  the  contract  already 
made  should  be  performed  at  once.  This  did  not  supersede 
the  original  agreement,  but  fixed  the  time  for  its  performance. 
Clark  V.  Pendleton^  20  Conn.  495.  We  are  not  prepared  to 
lend  judicial  sanction  and  protection  to  the  seducer  by  de- 
claring that  he  may  escape  the  obligation  of  his  contract,  so 
made,  on  the  plea  that  it  is  immoral.  But  if  this  were  other- 
wise, and  if,  by  its  terms,  the  contract  was  not  to  have  been 
performed  until  at  a  time  subsequent  to  the  commencement 
of  the  suit,  yet  if,  before  the  suit  was  brought,  the  appellant 
had  renounced  the  contract,  and  declared  his  purpose  not  to 
keep  it,  that  constituted  a  breach,  for  which  the  appellee  had 
an  immediate  right  of  action." 

The  appellee  relies  upon  the  sentence,  "  We  are  not  pre- 
pared," etc.  This  sentence  and  the  portion  of  the  opinion 
following  it,  as  above  quoted,  had  reference  to  the  question 
whether  the  action  was  prematurely  brought.  The  case 
lends  no  aid  to  the  contention  of  the  appellee.     The  court 
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in  effect  held  that^  if  the  time  of  performance  fixed  by  the 
contract^  into  which  no  immorality  entered^  could  not  be 
changed  and  fixed  by  the  assurance  on  the  part  of  the  de* 
fendant  that  if  pregnancy  should  result  the  contract  already 
made  should  be  performed  at  once,  then  his  renunciation  of 
the  contract  to  marry  constituted  a  breach  of  that  contract, 
and  gave  the  plaintiff  an  immediate  right  of  action  on  that 
contract;  and,  therefore,  it  was  not  necessary  that  the  com- 
mencement of  the  action  should  have  been  delayed  until  the 
time  fixed  for  the  marriage  in  the  original  contract. 

Wilson  V.  Ensworthy  supra^  was  an  action  for  the  plaintiff's 
own  seduction.  It  was  said  in  the  opinion  of  the  court : 
**  In  this  case  the  promise  was  pecuniary  aid.  Reliance  upon 
such  a  promise  did  not  make  the  act  seduction.  A  promise 
to  marry  would  be  different,  and  constituted  a  sufficient  in- 
ducement. The  yielding  of  the  woman  to  the  solicitations 
of  the  man,  under  such  a  promise,  would  imply  a  promise  on 
the  part  of  the  woman  to  marry  the  man.  Hie  conirad  would 
be  legcUf  and  for  its  breach  the  law  would  give  the  injured  party 
a  remedy.  Kenyon  v.  People,  26  N.  Y.  203  ;  Kurtz  v.  Frank, 
76  Ind.  594." 

The  injured  party  in  such  case  might  have  a  remedy  by 
action  for  seduction,  but  illicit  intercourse  could  not  form  a 
valid  consideration  for  the  contract  to  marry. 

The  statements  that  the  contract  would  be  legal,  and  that 
an  action  would  lie  for  its  breach,  were  not  necessary  to  the 
decision  of  the  case.  Kenyon  v.  People,  supra,  was  a  crimi- 
nal prosecution  for  seduction.  The  judge  of  the  trial  court 
charged  the  jury  that  if  they  were  fully  satisfied  from  the  evi- 
dence that  the  defendant  promised  to  marry  the  prosecutrix,  if 
she  would  have  carnal  connection  with  him,  and  she,  believ- 
ing and  confiding  in  such  promise,  and  intending  on  her  part 
to  accept. such  offer  of  marriage,  did  have  such  carnal  connec- 
tion, it  is  a  sufficient  promise  of  marriage  under  the  statute/' 
The  statute  thus  referred  to  was :  "Any  man  who  shall, 
under  promise  of  marriage,  seduce,  and  have  illicit  connec- 
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tion  with  any  anmarried  female  of  previous  chaste  charac- 
ter,  shall  be  guilty  of  misdemeaDor/'  etc.  In  the  opinion 
of  Wright,  J.,  it  was  said  of  this  instruction :  "  This 
seems  to  me  unobjectionable.  It  is  not  necessary  that  the 
promise  should  be  a  valid  and  binding  one  between  the  par- 
ties. The  offence  consists  in  seducing  and  having  illicit 
connection  with  an  unmarried  female  under  promise  of  mar- 
riage. It  is  enough  that  a  promise  is  made  which  is  a  con* 
sideration  for  or  inducement  to  the  intercourse/'  Having 
thus  given  a  sufficient  reason  for  upholding  the  instruction, 
the  judge  proceeded :  '^  But  if  the  statute  required  the 
promise  to  be  a  valid  one,  the  charge  was  correct.  A  mutual 
promise,  on  the  part  of  the  female  seduced,  is  implied  if  she 
yields  to  the  solicitations  of  the  seducer,  made  under  his 
promise  to  marry.'* 

This  suggestion  that  such  implied  promise,  together  with 
the  seducer's  express  promise,  made  in  consideration  of  or 
dependent  upon  solicited  carnal  intercourse,  could  constitute 
a  valid  contract  to  marry,  is  contrary  to  principle  and  au- 
jbhority.  It  appears  from  the  report  of  the  case  that  Bal- 
GOME,  J.,  concurred  with  Judge  Wbioht  in  the  conclusion 
that  it  was  unnecessary  for  the  district  attorney  to  prove 
there  was  a  valid  contract  of  marriage  between  the  prosecu- 
trix and  prisoner  prior  to  the  illicit  connection,  and  said 
among  other  things,  that  before  the  statute  could  be  con- 
strued as  contended  for  by  the  prisoner's  counsel,  it  should 
read  that  any  man  who  shall,  under  contract  of  marriage, 
seduce,  etc.,  and  not  any  man  who  shall,  under  promise  of 
marriage,  seduce^  etc.,  as  it  now  is. 

The  judgment  is  reversed,  and  the  cause  is  remanded,  with 
instruction  to  sustain  the  demurrer  to  the  complaint. 

Filed  March  16, 1892. 
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No.  250. 

J^'OKT  Wayne,  Cincinnati  and  Lotjisvillb  Bail- 
BOAD  Company  v.  O'Kkefe. 

r*^^^-A*JO. — AnimaU  Bunning  at  Large. — Liability  for  It^ry  to, —  Wi^id  In- 

^y^*J -^^t  common  law  railroad  companies  are  not  bound  to  fence  their 

snd  where  an  owner  of  animals  permits  them  to  run  at  large  in 
Lnit/  of  a  railroad,  in  the  absence  of  an  order  of  the  board  •f 
sioners  permitting  the  same,  he  is  guilty  of  such  negligence  as 
»^ent  him  from  recovering,  if  such  animals  stray  upon  the  track 
killed  or  injured,  unless  the  killing  or  injury  was  wilful. 
^^iT  ^^^^^ontribuiory  Negligence. —  Wilful  Injury, — Animal  Bunning  at  Large, 

/^ii4^^^^^^*"«  a  colt  was  unlawfully  running  at  large,  and  strayed  upon  a 


fpCk^^      ^^^^  track,  and  became  frightened  at  an  approaching  train,  and  ran 


^'^^^^^W-  ^^^-^  track  and  fell  upon  a  tressel  so  that  it  could  not  get  off  the 
^'  V  <^'^-fc  ^^^^  *^®  employees  of  the  company,  after  being  requested  to  wait 
^^^^  ^^-^^T  help  could  be  secured,  as  that  present  was  insufficient  to  re- 
^^  ^^^^i?^^®  ^*  ^^*^  safety,  kicked  the  colt  and  gave  it  a  lunge,  when  it 
^"^        the  side  of  the  tressel,  falling  about  eight  feet,  and  in  a  few 


^^lereafter  died  from  injuries  thus  sustained,  there  was  evidence 

'\^^^^>g  to  show  that  the  injury  to  the  colt  was  wilfully  and  negligently 

.  Rioted,  and  that  the  plaintiff  was  entitled  to  recover,  notwithstand- 

^f)g  his  own  negligence  in  permitting  the  colt  to  run  at  large. 

Q^jUL'-Judgmeni, — Motion  for  Non  Obstante.— IntenogaiorieB  to  Jury. — Where 

there  is  a  verdict  upon  a  complaint  charging  a  wilful  injuring,  and 

there  were  interrogatories  submitted  to  the  jury  relating  wholly  to  the 

diligence  of  the  trainmen,  and  the  train's  coming  in  contact  with  the 

colt,  a  motion  for  judgment  non  obstante  was  correctly  overruled. 

From  the  Rush  Circuit  Court. 

F.  J.  Hall,  R.  C.  Bdl  and  8.  R.  Morris,  for  appellant. 

/.  F,  Joyce,  B.  X.  Smith  and  G.  Cambem,  for  appellee. 

Reinhard,  J. — Action  by  the  appellee  against  the  appel- 
lant for  damages  for  the  killing  of  a  horse  upon  appellant's 
railroad  track.  There  was  a  demurrer  to  the  complaint, 
which  was  overruled,  and  upon  the  filing  of  an  answer  of 
general  denial  the  cause  was  tried  by  a  jury,  resulting  in  a 
verdict  and  judgment  for  the  appellee  for  the  value  of  the 
horse.     The  jury  with  their  general  verdict  also  returned 


Digitized  by  CjOOQIC 


250        APPELLATE  COURT  OF  INDIANA, 

The  Fort  Wayne,  Cincinnati  and  Louisville  Railroad  Ck).  v.  CVKeefe. 

answers  to  interrogatories.  The  appellant  moved  for  a  judg- 
ment notwithstanding  the  verdict,  but  the  court  overruled 
the  motion,  as  also  the  appellant's  motion  for  a  new  trial. 
All  these  rulings  are  properly  assigned  as  error.  Among 
other  causes  assigned  in  the  motion  for  a  new  trial  is  that  of 
the  insuflSciency  of  the  evidence  to  sustain  the  verdict,  and  to 
the  solution  of  this  question  we  will  first  address  ourselves. 
The  appellee's  horse,  which  was  killed,  was  being  pastured 
in  a  field  north  of  Hamilton  Station,  alongside  of  the  ap- 
pellant's railroad  track.  The  evidence  tends  to  prove  that 
the  horse  came  out  of  the  field  through  an  opening  in  the 
fence,  and  walked  on  to  the  railroad  track,  going  south,  when 
the  appellant's  train  came  from  the  north  and  drove  the 
horse  ahead  of  it  on  to  a  tressel-work,which  formed  the  ap- 
proach to  a  bridge  upon  which  it  fell.  There  is  evidence 
that  the  trainmen  were  doing  all  in  their  power  to  turn  the 
horse  off  the  track  so  that  the  train  could  pass  by  it  without 
inflicting  any  injury,  but  that  th^colt,  having  become  fright- 
ened, ran  up  the  grade  on  to  the  trestle  where  it  became 
lodged.  The  train  was  stopped  and  some  of  the  appellant's 
employees,  in  their  efforts  to  get  the  horse  off  the  track  so 
that  the  train  could  pass,  caused  it  to  fall  over  the  trestle 
upon  the  ground.  Upon  examination  it  was  found  that  the 
horse  had  sustained  fatal  injuries,  and  it  died  some  days  af- 
terwards. 

It  is  not  claimed  that  there  was  any  evidence  of  contact 
by  the  locomotive  or  cars  with  the  horse.  The  killing  was 
the  result  either  of  the  fall  upon  the  tressel  or  the  fall  over 
the  same  on  to  the  ground.  It  is  well  settled  that  under  the 
statutes  prior  to  the  law  of  1885  there  could  be  no  liability 
of  a  railroad  company  for  the  death  or  injury  of  an  animal  un- 
less the  same  was  killed  or  injured  by  an  actual  touching  by 
the  engine  or  cars  or  other  carriages.  Indianapolis,  eto.^  12. 
W.  Co.  V.  McBrown,  46  Ind.  229 ;  Louisville,  etc.,  R.  IF.  Go. 
V.  Smith,  58  Ind.  575;  Baltimore,  etc.,  R.  W.  Co.  v.  T7M>ma«, 
60  Ind.  107;  Jeffersonville,  etc.,  R.  R.  Co.  v.  Downey,  61  Ind. 
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287 ;  Oroy  v.  Louisville^  e<c.,  R.  W.  Co.,  97  Ind.  126;  Louis- 
mile,  etc.,  B.  W.  Co.  v.  Thomas,  106  Ind.  10. 

The  enactmeDt  of  1885  has  not  changed  the  statutory  lia- 
bility. Jeffersonville,  etc.,  R.  R.  Co,  v.  Dunlap,  112  Ind. 
93.  If,  therefore,  the  appellee  can  recover  in  this  case,  it 
must  be  because  of  the  appellant's  common  law  liability  for 
negligence.  New  Albany,  etc,  R.  R.  Co.  v.  McNamara,  11 
Ind.  543;  Toledo,  etc.,  R.  W.  Co.  v.  Milligan,  52  Ind.  505; 
Indianapolis,  etc.,  R.  W.  Co.  v.  MoBrovm,  supra;  Pennsyl- 
vania Co.  V.  Lindley,  2  Ind.  App.  111. 

At  common  law  railroad  companies  are  not  bound  to  fence 
thei]^ tracks,  and  where  the  owner  of  the  animals  permits 
them  to  run  at  large  in  the  vicinity  of  a  railroad  track,  in 
the  absence  of  an  order  from  the  board  of  commissioners 
permitting  the  same,  he  is  guilty  of  such  negligence  as  will 
pi'event  him  from  recovering  if  any  such  animals  stray  upon 
the  track  and  are  killed  or  injured,  unless  such  killing  or 
injuring  was  wilful.  Lyons  v.  Terre  Haute,  etc.y  R.  R.  Co., 
101  Ind.  419 ;  Klenberg  v.  Russell,  125  Ind.  531 ;  Chicago, 
etc.,  R.  R.  Co.  v.  Nash,  1  Ind.  App.  298 ;  Pennsylvania  Co. 
y.  Lindley,  supra. 

Conceding,  then^  that  the  appellee  kept  his  horse  in  a  field 
near  the  railroad  track  which  was  not  enclosed  by  a  sufficient 
fence  to  confine  stock  ordinarily,  it  must  be  admitted  that 
there  can  be  no  recovery  in  this  case  unless  there  was  evi- 
dence from  which  the  jury  could  legally  conclude  that  the 
killing  was  wilful.  The  question,  therefore,  is,  was  there 
such  evidence  ?  We  are  of  opinion  that  this  question  must 
be  answered  in  the  affirmative.  Waiving  all  questions  of 
negligence  on  the  part  of  the  appellant's  employees  up  to  the 
time  the  horse  fell  upon  the  tressel-work,  there  is  evidence 
tending  to  prove  that  he  was  thrown  by  them  in  a  violent 
manner  over  the  said  tressel,  so  that  he  fell  from  eight  to  ten 
feet  before  he  struck  the  ground,  and  then  rolled  about 
twenty  feet  further ;  that,  before  throwing  the  horse  over  the 
tressel^  the  employees  were  requested  to  wait  until  other  help 
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could  be  secured,  as  that  present  was  ibsufficient  to  remove 
the  horse  with  safety  ;  that  the  employees  refused  to  do  this, 
but  kicked  the  horse,  and  gave  it  a  lunge,  saying,  ^'  D — n 
the  colt ;  get  it  off  of  there,"  when  it  fell  over  off  of  the 
side  of  the  bridge.  There  was  also  evidence  that  the  horse 
had  a  broken  hip  and  other  injuries  likely  to  be  produced  by 
such  a  fall. 

If  the  jury  believed  this  evidence,  it  was  sufficient  to  war- 
rant them  in  finding  that  the  injuries  were  inflicted,  not  only 
negligently,  but  wilfully  and  recklessly,  We  can  not  there- 
fore disturb  the  verdict  upon  the  evidence.  The  overruling 
of  the  motion  for  a  new  trial  was  not  such  error  as  will  au- 
thorize a  reversal  of  the  judgment. 

The  appellant  insists  that  its  motion  for  a  judgment  non 
obstante  should  have  been  sustained.  There  were  no  inter- 
rogatories as  to  the  question  of  wilful  killing.  They  related 
wholly  to  the  question  of  the  train's  coming  in  contact  with 
the  animal,  and  that  of  diligence  by  the  trainmen  before  the 
horse  got  on  the  tressel.  There  is  no  necessary  conflict  be- 
tween the  general  verdict  and  the  answers  to  the  interroga- 
tories. 

The  remaining  question  relates  to  the  sufficiency  of  the 
complaint  upon  demurrer.  It  proceeded  upon  the  theory  of 
a  wilful  and  negligent  killing,  closely  following  the  precedent 
in  the  case  of  Indianapolis ,  etc,,  iJ.  W.  Co.  v.  McBrovmy  supra, 
in  which  the  complaint  had  been  held  sufficient.  The  de- 
murrer was  properly  overruled. 

We  find  no  reversible  error. 

Judgment  affirmed. 
Filed  March  29, 1892. 
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No.  343. 
WiCKWIBB  BT  AL.  V.   ThE  ToWN   OP  ANGOLA. 

MuKiciPAii  CoBPOBATiON. — AcUon  far  Damages  Againsi. — D^ecUve  Side- 
walk.— LiabiHiy  of  AbuUing  Property- (honer, — Dvty  to  Keep  in  Safe  Condi- 
tion.— BemoU  Qrantot\ — The  defendants  owned  a  lot  with  a  business 
building  thereon,  abutting  upon  one  of  the  public  streets  of  a  town. 
There  was  an  area  in  the  sidewalk  in  front  of  said  building,  partly  cov- 
ered by  a  flagstone  and  partly  open,  for  the  purpose  of  light  and  of 
gaining  access  to  the  basement.  The  open  portion  was  guarded  by  an 
iron  railing.  The  stone  was  placed  on  a  secure  foundation,  but  partly 
on  account  of  decay  and  partly  on  account  of  an  unusually  severe  rain- 
storm, the  foundation  gave  way  and  one  side  of  the  stone  was  thrown 
forward  so  as  to  render  the  sidewalk  dangerous.  The  stone  was  removed 
from  its  dangerous  position  with  the  knowledge  and  consent  of  the  mu- 
nicipality, and  the  area  thereby  left  uncovered  and  un^arded  for  a 
period  of  three  weeks.  During  that  interval  a  pedestrian  fell  into  the 
excavation  caused  by  the  removal  of  the  stone,  and  was  injured,  and 
recovered  a  judgment  against  the  municipality. 

Held,  that,  in  an  action  against  the  abutting  property-owners  by  the  city, 
they  can  not  escape  liability  by  showing  that  the  particular  part  of  the 
area  which  caused  the  injury  was  of  no  benefit  to  and  was  not  used  by 
them,  as  the  area  must  be  considered  as  an  entirety. 

Eeldy  also,  that  although  the  area  was  excavated  by  a  prior  owner  aud  a 
remote  grantor  of  the  defendants  by  and  with  the  consent  of  the  town, 
the  defendants  were  liable  for  a  failure  to  keep  it  in  a  safe  condition,  if 
they  maintained  and  used  it.  It  is  presumptively  a  beneficial  appurten- 
ance to  the  realty. 

Eeldj  also,  that  if  the  injury  was  caused  by  the  giving  way  of  the  founda- 
tion walls  which  supported  the  flagstone,  those  walls  were  made  neces- 
sary by  the  area,  and  it  was  the  duty  of  the  defendant  to  maintain  them 
in  a  safe  condition. 

Same. — Ezeavalion  Made  With  Consent  of  .—Duty  of  AbuUing  PropertyOumer 
Coneeming. — Where  an  excavation  is  made  in  a  sidewalk  with  the  con- 
sent of  the  municipality,  the  abutting  property-owner  is  bound  to  exer- 
cise ordinary  care  and  diligence  to  maintain  it  in  a  safe  condition. 

Practice. — Pleading, — Sustaining  Demurrer. —  Harmless  Error. —  How  Can 
not  be  Converted  into  Harmful  Error.— Where  a  demurrer  was  sustained 
to  a  paragraph  of  answer,  and  all  the  facts  contained  in  said  paragraph 
were  admissible  under  the  general  denial  on  file,  it  was  not  reversible 
error,  even  if  the  ruling  was  erroneous,  and  the  defendants  can  not 
make  it  such  by  withdrawing  their  general  denial. 

Saxb. — In  determining  the  eflect  of  the  ruling  of  the  court,  regard  must 
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be  had  to  the  condition  of  the  record  at  the  time  it  was  made,  and  if  it 
was  then  correct,  or  harmless  if  wrong,  it  can  not  afterwards  be  changed 
by  the  act  of  the  party  against  whom  it  was  made,  and  be  rendered 
available  upon  appeal. 

From  the  Steuben  Circuit  Court. 

R.  W.  MoBride,  for  appellants. 

J.  A.  WoodhuU  and  W,  M.  Brovm,  for  appellee. 

Crumpacker,  J. — The  town  of  Angola  sued  William  and 
George  R.  Wickwire  to  recover  a  sum  of  money  it  had  been 
compelled  to  pay  one  Swift  for  damages  for  an  injury  he  re- 
ceived on  account  of  a  defect  in  the  sidewalk  in  front  of  the 
defendants^  business  lot  in  said  town. 

The  complaint  is  in  three  paragraphs^  the  first  of  which 
charges,  in  substance^  that  the  defendants  owned  a  lot  in 
said  town  abutting  upon  one  of  the  public  streets^  and  upon 
which  was  a  business  building ;  that  they  wrongfully,  and 
without  the  consent  of  said  town,  made  and  maintained  an 
excavation  in  the  sidewalk  in  front  of  said  building,  to  be 
used  in  connection  therewith,  and  carelessly  and  negligently 
failed  to  keep  such  excavation  securely  covered  and  safely 
guarded,  and  on  the  29th  day  of  June,  1889,  while  said  ex- 
cavation was  in  such  unprotected  condition,  one  Swift,  while 
lawfully  travelling  upon  said  sidewalk,  fell  into  such  excava- 
tion and  was  injured;  that  said  Swift  sued  the  town  for 
damages  resulting  from  such  injury,  and  the  town  duly  noti- 
fied the  defendants  herein  of  such  action  and  requested  them 
to  defend  the  same,  and  in  pursuance  of  such  notice  they 
did  appear  to  and  assist  in  the  defence  of  said  action ;  that 
said  Swift  recovered  a  judgment  against  the  town  for  the 
sum  of  $319.30,  which  it  has  been  compelled  to  pay.  Where- 
fore judgment  is  prayed. 

The  second  paragraph  is  the  same,  in  substance,  as  the 
first,  except  it  avers  that  the  excavation  was  made  and 
maintained  for  the  purpose  of  gaining  access  and  admitting 
light  and  air  to  the  basement  under  said  building,  and  for 
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the  defendaDts'  sole  use  and  benefit,  and  it  does  not  aver 
that  it  was  maintained  without  the  consent  of  the  town. 

The  third  paragraph,  in  its  legal  aspect,  is  the  same  as  the 
second.  An  answer  was  filed,  consisting  of  four  paragraphs, 
the  first  of  which  was  the  general  denial. 

It  is  alleged  in  the  second  paragraph  that  in  1879,  the 
town,  by  an  ordinance  duly  passed  and  adopted,  required  the 
street  and  sidewalk  in  front  of  defendants'  building  to  be 
graded,  paved  and  planked,  and  in  pursuance  of  such  or- 
dinance, and  in  accordance  with  its  specifications,  the  defend- 
ants built  a  substantial  plank  walk  along  their  said  lot,  ex- 
cept in  front  of  the  door  to  the  entrance  of  the  building, 
where  they  placed  a  flagstone,  which  served  as  part  of  the 
sidewalk  and  a  step  to  the  entrance  of  the  building ;  that 
said  stone  was  placed  on  a  secure  foundation ;  but  in  1889, 
partly  on  account  of  decay,  and  partly  on  account  of  a  rain 
storm  of  unusual  severity,  such  foundation  gave  way,  and  one 
side  of  said  stone  was  thrown  downward  in  such  a  manner 
that  it  rendered  the  walk  dangerous ;  and  the  defendants, 
with  the  knowledge  and  consent  of  the  officers  of  the  town, 
removed  said  stone,  thus  leaving  an  opening,  or  cavity,  in 
said  walk,  in  which  said  Swift  received  the  injury  for  which 
he  recovered  judgment;  that  said  opening  or  cavity  was  not 
made  to  gain  access  or  admit  light  and  air  to  any  part  of 
said  building,  nor  was  it  caused  by  the  act  or  omission  of  the 
defendants,  but  by  removing  said  flagstone,  and  in  no  other 
manner. 

It  is  alleged  in  the  third  paragraph  that  there  was  a  brick 
business  building  upon  the  defendants'  said  lot,  erected  by  a 
prior  owner  and  a  remote  grantor  of  the  defendants,  and 
BtLch  owner,  at  the  time  of  the  construction  of  said  building, 
by  and  with  the  consent  of  the  town,  excavated  an  area  in 
the  sidewalk  along  the  side  of  said  building  twenty  feet 
long,  four  feet  wide  and  six  feet  deep  for  the  purpose  of 
gaining  access  to  the  basement  thereof,  and  they  constructed 
a  secure  and  substantial  iron  railing  around  said  area,  ex- 
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cept  for  the  distance  of  six  feet,  which  was  covered  with  a 
good  substantial  flagstone ;  that  such  flagstone  formed  part 
of  the  sidewalk  which  was  built  by  said  prior  owner  under 
an  ordinance  of  said  town ;  that  said  area  in  said  sidewalk 
was  protected  and  covered,  as  aforesaid,  at  the  time  defend- 
ants became  the  owners  of  said  lot,  and  the  same  was  in  a 
secure  and  safe  condition,  and  so  remained  until  in  1889, 
when,  bj  reason  of  a  rainstorm  of  unusual  severity,  the 
foundation  walls  under  said  flagstone  became  weakened  and 
undermined,  thus  precipitating  one  side  of  said  stone  in  the 
area  below,  thereby  causing  the  other  side  to  be  correspond- 
ingly elevated,  thus  forming  a  dangerous  obstruction  in  the 
walk,  whereupon  defendants,  with  the  knowledge  and  con- 
sent of  the  town,  and  with  the  assistance  of  its  marshal,  re- 
moved said  stone  from  its  dangerous  position,  thereby  leav- 
ing the  area  uncovered,  which  the  town  carelessly  continued 
to  leave  uncovered  and  unguarded  for  three  weeks,  and  un- 
til said  Swift  was  injured  therein ;  that  said  injury  occurred 
from  the  falling  and  removal  of  the  stone  from  the  side- 
walk and  not  from  the  area  beneath  it. 

The  fourth  paragraph  is  the  same  as  the  third,  except  it 
alleges  the  construction  of  the  area  by  a  prior  owner  and  the 
placing  of  the  stone  over  that  part  in  front  of  the  entrance 
into  the  building;  that  it  was  not  done  by  or  for  the  benefit 
of  the  defendants,  and  they  received  no  benefit  from  that 
part  of  the  area,  and  did  not  use  it;  that  they  assisted  in  de- 
fending the  suit  of  Swift  against  the  town  only  as  taxpay* 
ers. 

A  separate  demurrer,  filed  to  each  paragraph  of  answer 
except  the  first,  was  sustained  by  the  c6urt,  and  the  defend- 
ants excepted  and  refused  to  further  plead.  They  then  with- 
drew the  first  paragraph  and  judgment  was  rendered  upon 
the  complaint  in  favor  of  the  town  for  the  full  amount  of 
the  claim.  From  such  judgment  the  defendants  appeal,  and 
assign  the  rulings  upon  the  demurrer  to  the  answer  for  error. 

It  is  quite  apparent  that  all  of  the  facts  contained  in  the 
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second  paragraph  of  answer  were  provable  under  the  gen- 
eral denial,  which  had  not  been  withdrawn  at  the  time  of 
the  ruling  upon  the  demurrer.  This  being  true,  the  decis- 
ion of  the  court  sustaining  the  demurrer  to  such  paragraph 
was  harmless  and  not  reversible,  if  it  were  conceded  to 
be  erroneous.  One  against  whom  a  harmless  ruling  has 
been  made  can  not  voluntarily  phauge  the  issues  so  that  it 
shall  become  harmful,  and  thus  bring  into  the  record  a  re- 
versible error.  In  determining  the  effect  of  a  decision,  re- 
gard must  be  had  to  the  condition  of  the  record  at  the  time 
it  was  made,  and  if  it  was  then  correct,  or  harmless  if  wrong, 
it  can  not  afterwards  be  changed  by  the  act  of  the  party 
against  whom  it  was  made  and  rendered  available  upon 
appeal.     Cfiiidnnati,  etc.y  R.  W.  Co.  v.  Smith,  127  Ind.  461. 

It  is  insisted  by  counsel  for  appellant  that  incorporated 
towns  in  this  State  have  power  under  the  general  statutes  to 
compel  abutting  property  owners  to  build  and  construct  new 
sidewalks  and  street  improvements,  but  after  such  improve- 
ments have  been  constructed,  there  is  no  power  in  such  cor- 
porations to  compel  owners  to  make  repairs  thereto.  As- 
suming this  to  be  the  law,  it  is  further  insisted  that  the  third 
paragraph  of  answer  shows  the  excavation  was  made  by  a 
prior  owner  of  the  property,  who  at  the  time  constructed  a 
good,  substantial  sidewalk  along  the  property,  under  an  or- 
dinance of  the  town,  and  the  flagstone  covering  part  of  the 
area  was  part  of  the  sidewalk,  and  when  it  became  out  of 
place  and  dangerous,  it  constituted  a  defect  in  the  walk  which 
could  only  be  remedied  by  repairs,  and  it  was  this  defect  in 
the  walk,  and  not  the  area,  that  was  the  responsible  cause  of 
the  injury  to  Swift. 

Cities  and  towns  in  this  State  have  control  of  streets  and 

sidewalks  within  their  respective  limits,  and  are  bound  to 

exercise  reasonable  care  to  keep  them  in  a  safe  condition  for 

travel.     This  duty  is  primary,  and  can  not  be  delegated  to 
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another  so  as  to  transfer  the  responsibility.  Municipal  cor- 
porations may,  by  ordinance  or  resolution,  require  sidewalks 
and  street  improvements  to  be  made  by  or  at  the  expense  of 
abutting  property  owners  to  the  extent  of  the  value  of  the 
property,  at  least.  Where  one  owns  property  upon  which 
rests  the  burden  of  building  and  keeping  in  repair  walks  and 
street  improvements,  the  weight  of  authority  unquestionably 
is,  that  if  he  fails  to  perform  his  duty  in  that  respect,  and 
injury  i*esults  to  another,  the  municipality  is  liable  for  such 
injury,  and  the  property  owner  is  not  liable  to  the  lat- 
ter if  he  did  nothing  more  than  fail  to  make  the  improve- 
ment or  repair.  The  right  in  the  corporation  to  improve  or 
repair  at  the  expense  of  the  property  owner,  in  case  of  his 
failure,  measures  his  liability,  in  the  absence  of  a  further 
statutory  liability.  City  of  Keokuk  v.  Independent  District, 
etc.,  53  Iowa,  352 ;  City  of  Hartford  v.  TalcoU,  48  Conn. 
526  ;  Flynn  v.  Canton  Co.,  etc.,  40  Md.  312;  Jansen  v.  Atch- 
ison^  16  Kan.  358 ;  Kirby  v.  Boyleston,  etc.^  Ast^n,  14  Gray, 
249 ;  Moore  v.  Gadsden^  93  N.  Y.  12 ;  Heeney  v.  Sprague,  11 
R.  I.  456;  Board,  etc.,  v.  Noblesville  Tp.,  ante,  p.  145 

This  doctrine  sufficiently  disposes  of  the  theory  of  counsel 
that,  because  the  town  had  no  power  to  require  appellants  to 
rq[)air  the  walk,  there  was  no  breach  of  legal  duty,  for,  as  we 
have  seen,  the  consequences  of  a  failure  to  perform  such  duty, 
if  it  existed,  would  not  include  the  claim  involved  in  this 
case.  But  appellants'  liability  is  based  upon  entirely  differ- 
ent principles.  Public  streets  are  for  public  travel,  and  no 
one  has  the  right  to  make  any  permanent  use  of  a  street 
which  will  impair  its  safety  as  a  public  thoroughfare.  It  is 
well  settled  that  one  who  places  a  dangerous  obstruction  in 
a  street,  or  makes  an  excavation  in  or  under  a  sidewalk, 
whereby  its  safety  as  a  thoroughfare  is  materially  impaired, 
is  guilty  of  creating  or  maintaining  a  nuisance,  and  is  liable 
civilly  for  whatever  damages  may  result  therefrom.  City  of 
Elkhart  v.  Wiokwire,  87  Ind.  77 ;  McNaughton  v.  City  of  Elk- 
hart, 85  Ind.  384;   CaUerlin  v.   City  of  Frankfort,  79  Ind* 
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547 ;  Eobbina  v.  City  of  Chicago,  4  Wall.  657 ;  Oalder  v. 
SniaUey,  66  Iowa,  219 ;  City  of  Lowell  v.  Boston^  etc.,  R.  R. 
Co.,  23  Pick.  24 ;  Gity  of  Lowell  v.  Short,  4  Cush.  276 ;  Had- 
ley  V.  Taylor,  L.  R.  1  C.  P.  51 ;  Hardcaatle  v.  So.  Yorkshire, 
etc.,  Co.,  4  H.  &  N.  67 ;  Bamea  v.  Ward,  67  E.  C.  L.  R.  392. 

This  rule  is  not  based  upon  any  power  in  the  municipality 
to  require  the  abutting  owner  to  keep  the  street  and  side- 
walk in  repair.  It  is  insisted  further  in  support  of  the  third 
paragraph  of  answer,  that  the  giving  way  of  the  foundation 
walls  which  supported  the  flagstone,  and  not  the  area,  was 
the  proximate  cause  of  the  injury.  These  walls  were  made 
necessary  by  the  area,  and  it  was  appellants'  duty  to  main- 
tain them  in  a  safe  condition.  There  could  have  been  no 
such  defect  in  the  walk  as  existed,  and,  consequently,  no  in- 
jury to  Swift,  except  for  the  excavation,  and,  upon  familiar 
principles,  it  must  be  charged  as  the  proximate  cause  of  the 
injury.  It  is  as  much  of  an  actionable  wrong  to  destroy  the 
safety  of  a  walk  by  undermining  it  as  it  would  be  to  place  a 
dangerous  obstruction  .upon  it. 

It  has  been  repeatedly  held  that  a  property-owner  is  liable 
for  an  injury  resulting  from  the  breaking  or  giving  way  of 
a  flagstone  or  hatchway  forming  part  of  a  walk,  and  also 
covering  a  vault  or  area,  used  in  connection  with  the  prop- 
erty. Oongreve  v.  Smith,  18  N.  Y.  79 ;  Gongreve  v.  Morgan,  ^ 
18  N.  Y.  84;  Oridley  v.  City  of  Bloomington,  68  111.  47  ; 
CUy  of  Peoria  v.  Simpson,  110  111.  294 ;  Robbins  v.  City  of 
Chicago,  supra. 

In  the  case  of  Gongreve  v.  Morgan,  suprq,  the  court  said  : 
*'  When  the  stone  became  unsafe  for  any  reason,  the  area  was 
a  public  nuisance,  in  like  manner  as  any  injury  or  obstruc- 
tion to  the  street  would  be,  and  the  defendants,  who  continued 
it,  were  responsible  for  it  to  the  public,  and  to  individuals 
receiving  special  damages  from  it,  without  negligence  on  their 
part,  for  the  damage  sustained.'^ 

There  are  many  adjudications  of  courts  of  high  standing 

and  respectability,  to  the  eflect  that  permission  by  the  mu- 
*•  » 
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nicipal  authorities  to  use  the  street  under  the  sidewalk  in 
conuectiou  with  abutting  property  does  not  change  the  lia- 
bility of  the  property-owner,  but  that  he  is  bound,  at  his 
peril,  to  keep  the  street  in  as  safe  a  condition  as  if  no  exca- 
vation had  been  made.  In  other  words,  he  is  answerable  for 
the  consequences,  regardless  of  the  question  of  negligence, 
on  the  ground  that  the  municipality  can  not  license  a  nuisance, 
and  the  permission  is  founded  upon  the  condition  that  the 
street  shall  not  suffer  on  account  of  the  use  made  of  it. 
Congreve  v.  Morgan,  supra ;  Village  of  Port  Jervia  v.  First 
Natn  Bank,  96  N.  Y.  550 ;  Clark  v.  Fry,  8  Ohio  St.  368; 
City  of  Portland  v.  Richardson,  54  Maine,  46.  See  Woods 
Law  of  Nuisances,  section  373,  et  seq. 

Upon  the  other  han/i,  it  is  held  that  ^ny  excavation  made 
in  a  street  for  private  purposes  is  a  nuisance  per  se,  if  made 
without  consent  of  the  municipality ;  but  if  made  with  such 
consent,  it  does  not  become  a  nuisance  until  it  renders  the 
street  actually  dangerous,  and  the  author  is  only  bound  to 
exercise  ordinary  care  and  diligence  to  maintain  it  in  a  safe 
condition.  He  is  answerable  only  for  his  negligence.  The 
latter  rule  has  been  adopted  in  this  State.  City  of  Elkhart 
V.  Wickwire,  supra  ;  McNaughion  v.  Ciiy  of  Elkhart,  supra. 
See,  also,  Fisher  v.  Thirkell,  21  Mich.  1 ;  Dickson  v.  HoUister, 
123  Pa.  St.  421 ;  Elliott  Roads  and  Streets,  p.  641. 

The  third  paragraph  of  answer  shows  that  the  flagstone 
was  removed  and  the  area  was  left  uncovered  and  un- 
guarded for  about  three  weeks  before  the  injury  occurred.  This 
was  negligence,  both  upon  the  part  of  the  town  and  the  ap- 
pellants, and  tested  by  the  rules  declared  in  the  authorities 
above  cited,  such  paragraph  was  undeniably  bad. 

The  fourth  paragraph  differs  from  the  third  only  in  the 
averment  that  the  area  was  constructed  and  the  flagstone  laid 
by  a  prior  owner,  and  not  by  appellants,  and  that  part  of  the 
area  covered  by  the  flagstone  was  of  no  benefit  to  the  prop- 
erty, and  was  not  used  by  appellants  in  connection  therewith. 
It  should  be  kept  in  mind  that  the  area  was  twenty  feet  long, 
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four  feet  wide  and  six  feet  deep.  Six  feet  in  length  of  this 
excavation  was  covered  by  the  flagstone,  and  the  bala^nce  re- 
mained open  and  was  guarded  by  an  iron  railing.  Appel- 
lants purchased  the  property  with  the  area  appurtenant,  and 
that  part  which  was  open  and  guarded  was  used,  presumably, 
for  means  of  access  to  the  basement  of  the  building,  or  to 
admit  light  and  air  thereto.  This  is  not  denied  in  the  an- 
swer. The  area  was  an  entirety,  and  appellants  will  not  be 
permitted  to  escape  liability  by  showing  that  the  particular 
part  which  caused  the  injury  was  of  no  benefit  to  and  was 
not  used  by  them.  One  who  constructs  a  vault  under  a  side- 
walk to  be  used  in  connection  with  adjacent  property,  is,  or- 
dinarily, the  responsible  party ;  but,  upon  the  alienation  of 
the  premises,  the  alienee  becomes  responsible,  if  he  main- 
tains and  uses  the  vault.  It  is  presumptively  a  beneficial 
appurtenance  to  the  realty. 

The  judgment  is  affirmed. 

FUed  March  29, 1892. 

4 


No.  408. 

The  Ohio  and  Mississippi  Railway  Company  v.  Engrbr. 

Pbactiob. — CkmpUwnL — Motion  to  Make  mart  Specific. — Horn  made  Pari  of 
Becord, — A  motion  to  require  the  plaintiff  to  make  his  complaint  more 
specific  can  onlj  become  part  of  the  record  by  bill  of  exceptions  or  order 
of  court,  and  when  it  has  been  merely  copied  in  the  transcript,  but  does 
not  constitate  a  part  of  the  record  by  virtue  of  section  650,  R.  S.  1881, 
it  can  not  be  made  a  part  of  a  bill  of  exceptions  or  be  brought  into  the 
record  by  reference  to  it  as  having  been  thert^tofore  set  out  in  the 
record. 

PliEADiNO. — Action  for  Negligence. — Cbmpfaint — Avermente  as  to  Negtigent  Act 
or  Omission. — The  complaint  in  an  action  for  negligence  must  show  that 
the  plaintiff's  injury  was  caused  or  occasioned  by  the  negligence  alleged. 
It  is  not  enough  to  charge  the  defendant  with  a  negligent  act  or  omis- 
sion ;  it  must  also  be  shown  with  reasonable  certainty  that  such  act  or 
omission  was  the  direct  or  proximate  cause  of  the  injury,  or  the  corn- 
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plaint  will  be  bad  on  demurrer.  The  particulars  of  the  negligence,  how- 
eyer,  or  the  circumstances  which  made  it  negligeuti  need  not  be  set 
out. 

From  the  Clark  Circuit  Court. 
J.  K.  Marsh,  for  appellant. 
M.  Z,  Stannardy  for  appellee. 

Black,  J. — The  overruling  of  the  appellant's  motion  to 
require  the  appellee  to  make  his  complaint  more  specific 
is  assigned  as  error. 

Such  a  motion  can  not  become  part  of  the  record  except 
by  bill  of  exceptions  or  order  of  court.  Section  650,  R.  S. 
1881 ;  Board,  etc.,  v.  Hill,  115  Ind.  316. 

The  appellant  sought  to  save  its  exception  to  this  rul- 
ing by  a  bill  of  exceptions,  but  it  does  not  contain  the 
motion,  which  is  referred  to  in  the  bill  as  follows :  "  (Here- 
tofore set  out  in  the  record,  on  page  4.)" 

A  written  instrument  copied  in  the  transcript,  but  not 
constituting  a  part  of  the  record  by  virtue  of  the  statute, 
can  not  be  made  part  of  a  bill  of  exceptions,  or  be  brought 
into  the  record  by  thus  referring  to  it.  Kesler  v.  Myers, 
41  Ind.  543;  Board,  etc.,  v.  Karp,  90  Ind.  236. 

The  appellant's  demurrer  to  the  complaint  for  want  of 
sufficient  facts  was  overruled. 

The  action  was  for  injury  to  the  appellee's  person  and 
to  his  horse  and  wagon,  caused  by  a  collision  with  the 
appellant's  locomotive  and  train  of  cars  at  a  public  cross- 
ing. 

The  allegations  of  the  complaint  relating  to  the  man- 
ner in  which  the  injury  was  caused  were  as  follows: 

"  That  as  the  plaintiff,  who  was  seated  in  said  wagon 
and  driving  along  said  highway,  approached  said  cross- 
ing and  was  proceeding  to  cross  said  railroad  track,  at 
said  point  of  intersection,  and  while  he  was  wholly  with- 
out  fault,  the  defendant  caused  one  of  its  locomotives, 
with  a  train  of  cars  attached  thereto,  to  pass  rapidly  along 


Digitized  by  CjOOQIC 


NOVEMBER  TERM,  1891.  263 

The  Ohio  and  MiBsissippi  Railway  Company  v.  Engrer. 

said  railroad  track  and  over  said  crossing,  and  in  so  doing  ^ 
negligently  and  carelessly  omitted  to  give  any  signal  of 
its  approach  by  bell,  whistle  or  otherwise ;  that  while  said 
locomotive  and  cars  were  being  run  along  said  track  and 
over  said  crossing,  in  the  negligent  and  careless  manner 
aforesaid,  the  same  ran  against  and  upon  said  plaintiff  and 
his  horse  and  wagon,  striking  against  and  colliding  with 
them  with  great  force  and  violence ;  that  as  plaintiff  ap- 
proached said  crossing,  as  aforesaid,  and  before  and  at  the 
time  iie  attempted  to  so  cross  the  same,  he  looked  and 
listened  for  approaching  trains  on  said  railroad,  but  neither 
saw  nor  heard  the  locomotive  or  train  which  so  ran  against 
and  upon  him,  nor  any  evidence  or  warning  of  its  approach, 
on  account  of  a  deep  cut  through  which  it  passed  just  be- 
fore crossing  said  highway,  which  obscured  said  train  from 
view/' 

After  describing  the  injuries  inflicted  and  the  expenses 
incurred,  the  complaint  continues : 

"The  foregoing  injuries  were  occasioned  by  the  negli- 
gence and  carelessness  of  the  defendant,  and  without  the 
fault  or  negligence  of  the  plaintiff.^' 

Only  that  negligence  which  is  the  proximate  cause  of 
damage  creates  liability.  The  injury  for  which  recovery 
may  be  sought  must  appear  to  have  been  the  proximate 
consequence  of  an  act  or  omission  complained  of.  Cfity  of 
Greencastle  v.  Martin^  74  Ind.  449,  457. 

The  complaint  in  an  action  for  negligence  must  show 
that  the  plaintiff's  injury  was  caused  or  occasioned  by  the 
negligence  alleged.  It  is  not  enough  to  charge  the  de- 
fendant with  a  negligent  act  or  omission  ;  it  must  also  be 
shown  with  reasonable  certainty  that  such  act  or  omis- 
sion was  the  direct  or  proximate  cause  of  the  injury,  or 
the  complaint  will  be  bad  on  demurrer.  Pittsburgh,  etCj 
-R.  R.  Co,  V.  Conn,  104  Ind.  64 ;  Pennsylvania  Co.  v.  Gal- 
lentine,  77  Ind.  322 ;  Corporation  of  Bluffton  v.  Mathews,  92 
Ind.  213. 
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When  an  act  is  alleged  as  having  caused  the  injury 
complained  of,  it  is  sufficient  to  state  that  such  act  was 
negligently  done,  without  setting  forth  the  particulars  of 
the  negligence  or  the  circumstances  which  made  it  negli- 
gent. Ohio,  etCy  R.  R.  Co.  v.  Selby,  47  Ind.  471 ;  Duffy  v. 
Howard,  77  Ind.  182 ;  Boyce  v.  Fitzpatrick,  80  Ind.  526. 

But  the  act  which  was  characterized  by  negligence 
must  be  stated,  JeffersonviUe,  etc.y  R,  R.  Co.  v.  Dunlapy  29 
Ind.  426. 

The  injury  must  be  shown  to  have  been  caused  or  oc- 
casioned by  some  act  or  omission  which  is  alleged  to  have 
been  negligent. 

In  the  comiplaint  before  us,  after  the  description  of  the 
injuries  suffered,  it  is  alleged  that  they  were  occasioned 
by  the  negligence  and  carelessness  of  the  appellant.  In 
this  connection  no  act  or  omission  is  mentioned,  and  no 
reference  is  here  made  to  any  act  or  omission  or  any  negli- 
gence before  mentioned. 

In  the  former  part  of  the  complaint  it  is  alleged  that 
the  appellant  caused  its  locomotive  and  train  to  pass  rap- 
idly along  the  railroad  track  and  over  the  crossing,  and  in 
so  doing  negligently  and  carelessly  omitted  to  give  any 
signal  of  its  approach  by  bell,  whistle  or  otherwise,  and 
that  while  said  locomotive  and  train  were  being  run 
along  said  track  and  over  said  crossing  in  the  negligent 
and  careless  manner  aforesaid  the  same  ran  against  the 
appellee,  etc. 

It  is  not  shown  that  the  injury  alleged  was  caused  by 
any  act  or  omission  sfcited.  This  was  a  material  defect. 
The  appellant  was  entitled  to  a  statement  of  the  cause  of 
action  in  plain  and' concise  language,  showing  that  the  al- 
leged injury  was  caused  or  occasioned  by  some  act  or 
omission  stated  and  alleged  to  have  been  negligent. 

The  judgment  is  reversed,  and  the  cause  is  remanded, 
with  instruction  to  sustain  the  demurrer  to  the  complaint. 

Filed  March  29,  1892. 
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Thb  Emerson  and  Fisher  Company  st  al:  v.  Marshall 

ET   AL. 

SfbciaIi  Fikdino. — AttaehmerU  Proceedingt, — Exemption, — Failure  to  Staie 
Value  of  Droperty  Clai$ned  as  Exempt, — Where,  in  an  attachment  proceed- 
ing,  the  defendant  claimed  certain  personal  property,  and  the  balance 
due  on  a  note  as  exempt  from  execution,  and  the  court,  in  its  special 
finding  of  facts,  found  that  he  was  entitled  to  the  exemption,  as 
claimed,  but  left  the  question  of  the  value  of  the  property  to  conject- 
ure, so  that  it  could  not  be  said,  as  a  result  of  computation,  that,  by  ad- 
ding its  value  to  the  balance  due  on  the  note,  the  aggregate  would  be 
six  hundred  dollars  or  less,  the  finding  is  so  defective  that  the  judg- 
ment should  be  reversed. 

Fom  the  Hamilton  Circuit  Court. 

A.  F.  Shirts  and  M.  Vestal,  for  appellants. 

W.  Booth,  for  appellees. 

Kew,  J. — This  action  was  commenced  in  the  Hunting- 
ton Circuit  Court  and  by  agreement  changed  to  the  Ham- 
ilton Circuit  Court. 

The  Emerson  &  Fisher  Company,  a  corporation,  insti- 
tuted the  suit  below.  Its  complaint,  accompanied  by 
proceedings  in  attachment,  was  against  the  appellee, 
George  M.  Marshall,  upon  promissory  notes  and  other 
indebtedness.  The  other  appellees  were  garnishees.  The 
Goshen  Buggy  Company  and  Hare  &  Hare  were  creditors 
who  filed  under. 

Upon  issues  joined  the  cause  was  submitted  to  the  court 
for  trial,  and  at  the  request  of  the  appellants  a  special 
finding  made,  with  statement  of  conclusions  at  law. 

The  only  error  assigned  by  the  appellants  is  that  the 
court  erred  in  its  conclusions  of  law  upon  the  facts  found. 

Upon  the  facts  specially  found  and  conclusions  of  law 
stated  the  appellants  were  given  judgment  against  the 
appellee  George  M.  Marshall,  as  follows  :  The  Emorsoii 
&  Fisher  Company,  $549.23 ;  the  Goshen  Buggy  Com- 
pany, $40;  Hare  &  Hare,  $169. 
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The  court  further  adjudged,  upon  the  facts  found,  that 
the  appellants  had  sustained  their  proceedings  in  attach- 
ment, but  that  George  M.  Marshall,  the  attachment 
debtor,  was  entitled  to  hold  exempt  from  attachment  cer- 
tain personal  property  which  had  been  attached  as  his 
property  and  appraised  when  attached  at  $88.25,  and  also 
$321,  the  balance  due  on  a  note  executed  to  him  by  Sarah 
J.  Marshall,  one  of  the  garnishees. 

FoY  the  purpose  of  obtaining  this  exemption  a  para- 
graph of  answer  was  filed  by  said  debtor,  alleging  that 
he  was  a  resident  householder  of  Hamilton  county,  In- 
diana, that  said  attached  property  and  balance  due  on 
said  note  werQ  together  worth  less  than  $600  and  consti- 
tuted the  only  property  rights,  credits  and  choses  in  action 
belonging  to  him  or  in  which  he  had  any  interest  at  the 
time  of  the  commencement  of  the  action  or  since,  and 
claiming  the  same  as  exempt. 

There  is  no  assignment  of  error  relating  to  the  suf- 
ficiency of  this  paragraph  of  the  answer  as  a  defence  to 
the  attachment.  We  are  not,  therefore,  required  to  de- 
cide what,  in  an  attachment  proceeding,  must  be  the  form 
or  substance  of  an  answer  filed  for  the  purpose  of  secur- 
ing to  a  resident  householder  in  such  a  case  the  benefit  of 
the  exemption  statute. 

Upon  the  assignment  of  error  made  by  the  appellants 
the  only  question  presented  for  our  decision  is  whether 
the  court  below  erred  in  the  statement  of  its  conclusions 
of  law  upon  the  facts  found. 

The  record  in  this  case  exhibits  absence  of  care  and  at- 
tention. 

From  the  character  of  the  personal  property  claimed 
and  allowed  as  exempt  from  attachment  it  would  seem 
that  said  property,  added  to  the  $321,  due  on  the  note 
mentioned,  would  be  less  than  $600,  still  the  special  find- 
ing ought  to  contaiD  such  facts  as  to  values  as  would  make 
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the  aggregate  value  a  matter  of  computation  and  not  of 
conjecture. 

The  special  finding  is  defective  and  unsatisfactory.  We 
have  reached  the  conclusion,  from  a  careful  inspection  of 
the  entire  record,  that  the  case  is  one  where  justice  will 
be  best  promoted  by  directing  a  new  trial.  We  are  not 
without  precedent  for  so  ordering.  Bobinson  v.  Snyder^ 
74  Ind.  110;  Buchanan  v.  MilUgan,  108  Ind.  488; 
Sinker^  Davis  ^  Co.  v.  Green,  113  Ind.  264 ;  Murdoch  v. 
Cox,  118  Ind.  266. 

The  judgment  is  reversed  at  the  costs  of  the  appellees, 
with  instructions  to  the  court  below  to  grant  a  new 
trial. 

Filed  March  29, 1892. 


No.  634. 

Duckworth  v.  Mosieb. 


Appeal. — Ocnm  Originating  be/ore  JuBtice. — ForeibU  Entry  and  Detainer, — 
Money  Judgment  Simply. — In  an  action  commenced  before  a  justice  of  the 
peace  for  the  alleged  forcible  entry  and  detainer  of  a  tract  of  land  and 
for  damages  for  its  detention,  where  on  appeal  to  the  circuit  court  judg- 
ment was  rendered  in  favor  of  the  plaintififfor  fifteen  dollars  and  costs, 
and  nothing  was  stated  in  the  judgment  about  the  land,  it  must  be  re- 
garded as  simply  a  money  judgment,  and  being  for  less  than  fifty  dol- 
lars, exclusive  of  interest  and  costs,  an  appeal  will  not  lie  to  the  Appel- 
late court.  In  such  a  case  the  amount  of  the  judgment  must  control  in 
determining  whether  an  appeal  will  lie. 

From  the  Morgan  Circuit  Court. 
J.  ff.  Jordan  and  0.  3Iathews,  for  appellant. 
C.  G.  Renner  and  W.  R.  Harrison^  for  appellee. 

Crumpacker,  J. — This  action  was  commenced  by  Ho- 
sier against  Duckworth,  before  a  justice  of  the  peace,  for 
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the  alleged  forcible  entry  and  detainer  of  a  tract  of  land, 
and  for  damages  for  its  detention. 

Plaintiff  had  judgment  for  possession  of  the  land  and 
eleven  dollars  damages,  before  the  justice.  The  defend- 
ant appealed  from  such  judgment,  to  the  Morgan  circuit 
court,  where  the  cause  was  tried  by  a  jury  and  a  verdict 
returned  as  follows:  "  We  the  jury  find  for  the  plaintiff 
and  assess  his  damages  at  fifteen  dollars/'  Judgment  was 
rendered  in  favor  of  the  plaintiff  for  the  amount  of  the 
verdict  and  costs.  The  record  in  the  circuit  court  is  en- 
tirely silent  respecting  the  land,  and  it  seems  to  have 
dropped  out  of  account  altogether. 

The  defendant  appeals  from  the  judgment  of  the  circuit 
court  and  assigns  several  grounds  of  error. 

Appellee  has  filed  a  written  motion  to  dismiss  the  ap- 
peal, on  the  ground  that  the  cause  originated  before  a 
justice  of  the  peace,  and  the  amount  in  controversy  is  less 
than  fifty  dollars.  Appellant  insists  that  the  gravamen  of 
the  action  is  the  charge  of  forcible  entry  and  detainer,  and 
the  recovery  of  damages  is  purely  incidental,  consequently 
the  case  does  not  fall  within  the  exceptions  contained  in 
section  632,  R.  S.  1881,  concerning  appeals.  This  view 
would  be  correct  in  determining  the  character  of  the  ac- 
tion and  the  theory  of  the  complaint,  and  if  we  were  re- 
quired to  look  to  the  complaint  to  determine  the  amount 
or  thing  in  controversy  for  the  purposes  of  the  appeal,  ap- 
pellant's contention  should  prevail.  Goodwine  v.  BarneU, 
2  Ind.  App.  16. 

But  the  judgment  is  for  the  recovery  of  money  and 
nothing  else,  and  the  appellee  is  satisfied  with  it.  It  is 
this  judgment  which  appellant  is  resisting  and  seeking  to 
be  relieved  from  the  performance  of,  by  the  appeal. 

The  judgment  of  this  court  can  determine  only  whether 
the  judgment  of  the  lower  court  shall  stand,  and  it  can 
affect  no  other  right  of  the  parties,  because  no  other  ques- 
tion is  involved  in  the  judgment.    It  is  firmly  settled  that 


Digitized  by  CjOOQIC 


NOVEMBER  TERM,  1891.  269 

Duckworth  v.  Mosier. 

regardless  of  the  amount  in  controversy  originally,  or 
what  is  demanded  in  the  complaint,  if  the  plaintiff'  recov- 
ers a  simple  money  judgment  in  the  circuit  court,  on  ap- 
peal from  a  justice  of  the  peace,  and  is  content  with  such 
recovery,  and  the  defendant  appeals  therefrom,  the  amount 
of  the  judgment  must  control  in  determining  whether  an 
appeal  will  lie.  If  such  judgment  is  for  fifty  dollars  or 
less,  exclusive  of  interest  and  costs,  there  is  no  right  of 
appeal.  Cincinnati,  etc.,  R,  W.  Go.  v.  McDade^  111  Ind. 
23 ;  WinshiTp  v.  Blocks  96  Ind.  446 ;  Louisville,  etc.,  R.  W. 
Co.  V.  CiyyUy  85  Ind.  516 ;  Parsley  v.  Eskew,  73  Ind.  558. 

In  the  case  last  cited  the  court  said :  "  The  amount  in 
controversy  is  the  sum  for  which  judgment  was  rendered, 
for  the  only  controversy,  is,  whether  the  appellee  shall 
have  that  sum  or  not.  That  sum  is  all  that  the  appellee 
seeks  to  recover,  and  appellant's  contention  is  confined  to 
a  resistance  of  payment  of  that  sum  and  that  only.'' 

Counsel  for  appellant  cite  Hall  v.  Durhaniy  113  Ind. 
327,  in  support  of  their  right  of  appeal.  In  that  case  the 
appeal  was  from  a  judgment  for  the  recovery  of  specific 
articles  of  personal  property,  which  the  trial  court  found 
to  be  of  the  value  of  forty-five  dollars.  The  Supreme 
Court  very  properly  held  that  it  could  not  be  said  any 
amount  was  in  controversy,  within  the  meaning  of  section 
682,  supraj  for  the  judgment  was  for  the  recovery  of  spe- 
cific property  and  not  money.  In  the  case  before  us  the 
judgment  is  for  the  recovery  of  money  only,  and  does  not 
assume  to  affect  the  rights  of  the  parties  to  any  other 
thing. 

However  irregular  the  proceedings  in  the  circuit  court 
may  have  been,  there  is  no  escape  from  the  conclusion 
that  the  amount  in  controversy  is  so  small  as  to  deprive 
this  court  of  jurisdiction  to  determine  the  appeal. 

It  is  therefore  dismissed  at  appellant's  costs. 

FUed  March  31, 1892. 
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No.  417. 

The  Noble  School  Fubniture  Company  v.  Washing- 
ton School  Township. 

Township  Trustee.— i\*rcAa«c  of  School  SuppUes.^WriUenAeknoufledgmeni 
of  Indebiedfuss,— Authority  to  Issue, — Six  Year^  Statuie  of  LimittUum. — 
Where  a  township  trustee  purchased  school  supplies  and  issued  a  writ- 
ten acknowledgment  of  the  indebtedness  of  the  township  therefor,  and 
in  an  action  on  such  certificate  of  indebtedness  it  is  alleged  in  the 
complaint  that  the  furniture  sold  was  suitable  and  necessary  for  the 
schools  of  the  township,  and  that  it  was  delivered  to  and  received  and 
accepted  hj  the  corporation,  and  had  ever  since  been  used  bj  the 
schools,  and  was  of  the  value  agreed  upon  and  stated  in  the  certificate 
of  indebtedness,  such  action  of  the  trustee  was  clearly  within  the  scope 
of  hiB  authority,  and  such  action  on  the  written  instrument  of  indebt- 
edness was  not  within  the  six  years'  statute  of  limitation. 

BAMEL^School  Supplies.— Purchase  in  Violation  of  Sections  6006  and  6007^  R 
S.  1881, — MaJUer  of  Defence, — Antieipaiing  Objections,— li  the  certificate  of 
indebtedness  in  question  had  been  made  in  violation  of  sections  6006 
and  6007,  R.  S.  1881,  which  were  then  in  force,  such  matter  was  a  de- 
fence which  it  was  incumbent  upon  the  defendant  to  plead.  It  is  not 
necessary  in  a  complaint  to  anticipate  possible  objections  in  a  com- 
plaint which  do  not  appear. 

From  the  Daviess  Circuit  Court. 

M.  8.  HaalingeTj  J.  G.  AUen^  —  Baker  and  —  Baker ^  for 
appellant. 

J.  C.  Billheimer  and  J.  Downey y  for  appellee. 

Robinson, C.  J. — The  instrument  upon  which  this  action 
is  founded  reads  thus : 

"  J70.         State  op  Indiana,  Daviess  County, 
''  Trustees^  Office, 
"  Washington  Township,  Aug.  26, 1880. 
'*  This  is  to  certify  that  there  is  due  from  this  school  town- 
ship to  B.  Wilson  Smith  &  Co.,  or  order,  seventy  dollars  for 
school  furniture  bought  for  schools  of  this  township,  paya- 
ble out  of  the  special  school  funds  of  the  township  at  the 
First  National  Bank  at  Washington,  Indiana,  on  or  before 
the  15th  day  of  June,  1881,  waiving  all  relief  from  valua- 
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lion  or  appraisement  laws,  at  eight  per  cent,  on  the  amount 
after  due  until  paid.  /  Samuel  H.  Mulholland, 

"Trustee  of  Washington  Township." 

The  complaint,  among  other  things,  alleged  that  said  in- 
strument was  executed  to  said  B.  Wilson  Smith  &  Co. 
in  an  acknowledgment  of  an  indebtedness  for  school  fur- 
niture contracted  and  incurred  by  said  defendant  which 
was  bought  of  said  B.  Wilson  Smith  &  Co.  The  items 
of  school  furniture  so  sold  to  defendant  were  set  out  in 
the  complaint,  and  were  alleged  to  be  for  the  use  of  the  de- 
fendamt  and  were  useful,  suitable  and  necessary  for  the  bene- 
fit of  the  schools  of  said  defendant,  and  were  of  the  reasonable 
value  of  |70,  the  amount  to  be  paid  therefor;  that  before 
said  instrument  became  due  it  was  assigned  and  endorsed  in 
writing  by  said  B.  Wilson  Smith  &  Co.  to  the  plaintiff,  upon 
the  condition  and  consideration  that  the  plaintiff  would  fur- 
nish and  deliver  to  said  defendant  said  school  furniture  so 
purchased  of  said  B.  Wilson  Smith  &  Co. ;  that  plaintiff,  in 
pursuance  of  said  condition  and  agreement,  delivered  said 
school  furniture  to  said  defendant  at  its  special  instance  and 
request,  and  was  by  defendant  received,  occupied,  used  and 
appropriated  for  the  use  and  benefit  of  its  said  schools. 

Among  the  answers  to  the  complaint  was  one  pleading 
that  the  action  was  barred  by  the  six  years'  statute  of  limita- 
tions. A  demurrer  was  overruled  to  this  answer  and  excep- 
tion taken,  appellant  refused  to  plead  further  and  judgment 
was  rendered  on  demurrer. 

The  alleged  error  of  the  court  in  overruling  the  demurrer 
to  the  answer  of  the  statute  of  limitations  and  rendering  judg- 
ment in  favor  of  the  appellee  constitute  the  assignment  of 
error. 

While  instruments  of  the  character  of  the  one  sued  on  in 
this  action  have  been  productive  of  much  litigation  in  this 
State,  and  their  legal  effect  has  repeatedly  been  determined 
by  the  decisions  of  the  Supreme  Court,  this  is  the  first  time 
in  which  the  statute  of  limitations  of  six  years,  as  applied  to 
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such  instruments,  has  been   raised  in  a  court  of  appellate 
jurisdiction  in  this  State. 

The  position  is  assumed  by  the  appellee,  in  support  of  the 
ruling  of  the  Circuit  Court  on  the  demurrer  to  the  answer, 
that  the  instrument  sued  on  is  not  a  written  contract,  because 
the  trustee  of  the  appellee  had  no  authority  to  execute  it, 
and  could  not,  by  its  execution,  bind  said  township,  and  that» 
therefore,  it  constituted  no  binding  obligation  against  the  ap- 
pellee to  pay,  and  was  not  evidence  of  a  debt.  To  sustain  this 
proposition,  we  are  referred  to  many  cases  decided  by  the 
Supreme  Court  as  to  the  force  and  effect  of  instruments  of 
like  character.  From  a  careful  examination  of  these  cases  it 
would  seem  that  the  law  in  relation  to  instruments  of  the 
character  sued  on  is  conclusively  settled  as  to  the  following 
propositions : 

1.  That  to  entitle  the  plaintiff  to  recover  for  personal  prop- 
erty sold  to  a  township  trustee  for  school  purposes  it  must 
be  shown  that  the  property  was  delivered  to  the  school  town- 
ship or  its  officers.  Litton  v.  Wright  School  Tp.,  127  Ind. 
81 ;  Honey  Greek  T)f).  v.  Barnes,  119  Ind.  213;  Bloomington 
School  Tp.  V.  National,  etc.,  Co.,  107  Ind.  43 ;  State,  ex  reL,  v. 
Hawes,  112  Ind.  323;  Boyd  v.  Mill  Creek  School  Tp.,  114 
Ind.  210 ;  Union  School  Tp.  v.  First  National  Bank,  102  Ind. 
464. 

2.  That  "A  note  or  other  obligation  executed  by  the  trustee 
does  not  bind  the  school  corporation,  for  it  is  only  bound 
where  the  school  supplies  are  actually  furnished."  Litton  v. 
Wright  School  I^.,  supra;  Union  School  2J:>.  v.  First  JVa- 
tional  Bank,  supra. 

3.  That  "The  notes  or  certificates  issued  by  a  township 
trustee  do  not,  under  the  law  declared  in  these  cases,  preclude 
the  school  township  from  proving  the  actual  or  true  value  of 
the  property  purchased  by  the  trustee.  If,  in  fact,  the  prop- 
erty is  valueless,  nothing  can  be  recovered.  The  rule  which 
prevails  in  ordinary  cases,  where  the  parties  fix  the  value  of 
the  property  by  the  exercise  of  their  own  judgment,  does  not 
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apply  to  the  purchase  of  supplies  on  credit  for  school  corpo- 
rations, for  no  more  than  the  reasonable  value  of  the  prop- 
erty can,  in  any  event,  be  recovered."  Litton  v.  Wright 
School  Tp,j  supra  ;  Boyd  v.  Mill  Creek  School  Tp.y  supra. 

4.  That  ^'  The  law  intends  that  where  property  is  sold,  on 
credit  to  school  corporations,  they  shall  only  be  held  for  the 
fair  and  reasonable  value  of  the  property  received.  Parties 
who  deal  with  school  corporations  are  bound  to  know  the 
limitation  placed  upon  them  by  law." 

The  law  is  also  settled  by  some  of  these  cases,  and  others 
not  necessary  to  cite,  that,  in  action  on  an  instrument  similar 
to  the  one  in  suit,  it  must  be  alleged  in  the  complaint,  and 
proven  on  the  trial  of  the  cause,  that  the  school  supplies  so 
sold  were  for  the  use  of  the  schools  of  such  township,  and 
were  useful,  suitable  and  necessary  for  the  benefit  of  such 
schools,  and  had  been  delivered  to  and  accepted  and  received 
by  the  trustee  of  such  school  township. 

Under  the  law  as  thus  established  does  the  instrument  sued 
on  come  under  the  first  subdivision  of  section  292,  R.  8. 
1881,  wherein  it  is  provided  that  all  actions  '^on  accounts 
and  contracts  not  in  Mpriting"  shall  be  commenced  within 
six  years  after  the  cause  of  action  has  accrued,  and  not  after- 
wards ?  The  reason  of  the  rule  of  law  as  before  stated,  as 
relating  to  instruments  of  the  character  of  the  one  in  this 
action,  arises  out  of  the  fact  that  the  appellee  is  a  corpora- 
tion of  limited  powers,  and  it  must  therefore  be  shown  in  the 
complaint,  by  proper  allegations,  that  the  cause  of  action  arose 
from  a  transaction  or  contract  within  appellee's  power  to  en- 
gage in  or  execute. 

It  is  sufficiently  averred  in  the  complaint  that  the  furniture 
sold  was  suitable  and  necessary  for  the  schools  of  the  town- 
ship ;  that  it  was  delivered  to  and  received  and  accepted  by 
the  corporation,  and  had  ever  since  been  used  by  the  schools, 
and  was  of  the  value  agreed  upon  and  stated  in  the  certifi- 
cate of  indebtedness. 
Vol.  4.— 18 
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Under  the  decisions  the  complaint  was  good,  and  although 
the  instrument  in  question  has  been  limited  and  restricted, 
as  before  shown,  yet  it  constituted  a  contract  in  writing,  and 
was  properly  the  foundation  of  the  action. 

It  can  not  be  claimed  that  the  form  and  substance  of  the 
instrument  do  not  constitute  a  contract  in  writing  for  the 
payment  of  money.  It  is  an  acknowledgment  of  an  indebt- 
edness and  promise  to  pay,  and  under  the  averments  in  the 
complaint  it  was  such  a  contract  as  the  appellee  had  the  au- 
thority to  enter  into  and  make. 

Where  the  trustee,  acting  for  the  school  township,  pro- 
vides suitable  houses,  furniture,  apparatus  and  other  articles 
and  educational  appliances  foi'  the  thorough  organization  and 
efficient  management  of  said  schools  (as  provided  in  section 
4444,  R.  S.  1881),  and  where  the  furniture  or  other  property 
or  articles  provided  for  in  said  section  are  purchased  and  re- 
ceived, retained  and  used  in  the  schools,  and  are  of  the  value 
agreed  to  be  paid,  then  the  trustee  may  lawfully  issue  the 
written  obligation  of  the  school  township,  assignable  bat  not 
negotiable  under  the  law  merchant. 

In  Reeve  School  Tp.  v.  Dodaon,  98  Ind.  497,  it  was  held 
that  "A  trustee  of  a  school  corporation  has  no  general  au* 
thority  to  execute  promissory  notes ;  his  authority  in  this 
respect  is  a  special  one,  and  can  only  be  exercised  in  con- 
formity to  the  statute  creating  the  corporation.  The  author- 
ity to  execute  promissory  notes  is  confined  to  cases  where  the 
debt  which  the  note  evidences  is  for  legitimate  school  pur- 
poses.'^ 

What  is  further  said  in  this  case  relating  to  the  allegations 
necessary  in  a  complaint  in  an  action  upon  such  a  note  sus- 
tains the  authority  of  the  appellee  to  execute  the  instrument 
in  suit. 

The  case  of  Johnson  School  Tp.  v.  Oitizeruf  Bank,  81 
Ind.  615,  was  an  action  on  an  instrument  similar  and 
of  the  same  legal  effect  of  the  one  in  suit.  The  court  in 
that  case  says :  "  While  there  is  no  direct  or  explicit  promise 
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to  pay  in  the  instrumeDts  saed  on,  they  nevertheless  contain 
equivalent  words,  and  it  being  expressly  shown  on  their  face 
that  the  consideration  was  school  furniture,  we  are  of  the 
opinion  that  they  should  be  regarded  as  the  promissory  notes 
of  the  school  township.  If  not  strictly  within  the  definition 
of  a  promissory  note,  they  nevertheless  evidence  the  con- 
tract and  obligation  of  the  school  township,  which  *  acknowl- 
edges money  to  be  due,'  and  are,  by  statute,  negotiable  by 
endorsement,  so  as  to  vest  the  property  therein  in  each  en- 
dorsee successively." 

''An  order  such  as  sued  upon  in  this  case  is,  in  legal  effect, 
a  promissory  note  of  the  county,  is  assignable,  and  is  pre- 
sumed to  be  upon  a  sufficient  consideration,"  Broionlee  v. 
Board,  etc.,  81  Ind.  186. 

"A  receipt  for  money  on  deposit  is  a  contract  in  writing 
for  the  payment  of  money,  and  the  six  years'  statute  of  lim- 
itations does  not  apply  to  an  action  thereon."  Long  v.  Straus^ 
107  Ind.  94. 

The  limitation  of  the  trustee's  authority  is  in  respect  to 
the  manner  and  extent  of  contracting  debts  for  the  town- 
ship, and  when  the  debt  is  lawfully  contracted  the  trustee 
has  the  necessarily  resulting  power  of  giving  the  creditor  a 
proper  written  acknowledgment  and  promise  to  pay. 

If  the  trustee  had  made  the  instrument  in  question  in  vio- 
lation of  sections  6006  and  6007,  K.  S.  1881,  which  statutes 
were  in  force  at  the  time  of  its  execution,  such  fact  was  a 
matter  of  defence  which  was  incumbent  upon  the  appellee 
to  plead.  It  is  not  necessary  in  a  complaint  to  anticipate 
possible  objections  in  a  complaint  that  do  not  appear.  Pine 
Gvil'fy.  V.  Hvher  Mfg.  Co.,  83  Ind.  121;  Jefferson  School 
JJ).  V.  Litton,  116  Ind.  467.  The  answer  of  the  statute  of 
limitations  puts  in  issue  but  the  one  fact,  that  the  instrument 
was  barred  by  the  six  years'  statute  of  limitations.  Under 
all  of  the  decided  cases  of  the  Supreme  Court,  the  instru- 
ment upon  its  face  with  the  averments  in  the  complaint  con- 
stituted it  a  contract  in  writing,  which  the  trustee  could  en- 
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ter  into  and  execute,  and  thereby  bind  the  Bckool  township. 
Tbe  fact  that  the  restrictions  and  limitations  have  been 
placed  upon  the  instrument  under  the  construction  given  to 
the  statute  by  the  cases  cited  does  not  bring  the  instrument 
within  the  six  years'  limitation  of  the  statute  ;  that  it  was  a 
contract  not  in  writing.  We  must,  therefore,  hold,  that  the 
circuit  court  erred  in  overruling  the  demurrer  to  the  answer 
pleading  the  six  years'  statute  of  limitations. 

The  cause  is  reversed  with  instructions  to  sustain  the  de- 
murrer to  said  answer,  with  further  proceedings  in  accord- 
ance with  this  opinion,  at  appellee's  costs. 

Filed  Jan.  20, 1892 ;  petition  for  a  rehearing  overruled  March  19, 1892. 


No.  425. 

Dygert  V.  Dygert. 


BxB  Adjudioata.— Former  JudgmenL — When  Oondutive  in  Subsequent  Suit. 
— Where  a  judgment  may  have  proceeded  upon  either  or  anj  of  two  or 
more  distinct  facts,  a  party  desiring  to  plead  the  judgment  as  ret  ad. 
judicata  upon  the  particular  fact  involved  in  a  subsequent  snit  mnst 
show  that  it  went  upon  that  fact,  or  else  the  question  will  be  open  to  a 
new  contention.  The  estoppel  of  a  judgment  is  only  presumptively  con. 
elusive,  when  it  appears  that  the  suit  and  Issues  were  of  such  a  charac- 
ter that  the  judgment  could  not  have  been  rendered  without  deciding 
the  particular  matter  brought  in  question.  It  is  necessary  to  look  to 
the  complete  record  in  a  suit  to  ascertain  what  the  question  in  issue  was. 

From  the  Steuben  Circuit  Court. 
J.  A.  Woodhull  and  W,  if.  Brotvn,  for  appellant. 
W.  O.  G'oxton^  F.  8.  Roby  and  F.  -If.  Powers ,  for  appellee. 

New,  J. — This  action  is  by  the  appellee  against  the  ap- 
pellant. The  complaint  is  in  two  paragraphs,  the  first  of 
which  is  upon  an  account  to  recover  $500  foraone*half  in- 
terest in  a  tile  mill  alleged  to  have  been  sold  by  the  appel- 
lee to  the  appellant. 
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The  second  paragraph  of  the  complaint,  stripped  of  a 
saperabundance  of  words^  avers  that  in  1887  the  appellee 
sold  to  the  appellant  a  one-half  interest  in  a  certain  jtile  mill 
and  its  business,  in  consideration  of  the  payment  by  the  ap- 
pellant of  f  500  and  the  performance  of  other  engagements 
to  wit :  The  appellant  was  to  personally  manage  said  busi- 
ness and  share  equally  with  the  appellee  in  the  profits  arising 
therefrom,  and  was  to  pay  a  certain  note  theretofore  given 
by  one  Adelbert  Dygert  to  one  Jurgenson  secured  by  a  mort- 
gage on  said  manufactory;  that  the  appellant,  under  said 
agreement,  took  full  control  of  said  mill  and  business,  but 
did  not  operate  the  same  properly,  but  suffered  the  same  to 
be  idle,  whereby  it  became  unproductive  and  unprofitable,  to 
the  loss  and  damage  of  the  appellee  in  the  sum  of  f  500 ; 
that  said  note  was  purchased  by  one  Jeremiah  Dygert,  the 
appellee's  son,  who,  thereafter,  under  the  conditions  of  the 
mortgage  securing  the  same,  took  said  mill  into  his  own 
possession,  and,  with  the  appellant,  has  ever  since  been 
operating  the  same  at  a  great  profit ;  that,  because  of  the  fail- 
ure of  the  appellant  to  pay  said  note,  as  he  had  agreed  with 
the  appellee  to  do,  said  mortgage  has  been  foreclosed  by  said 
Jeremiah  Dygert — the  note  amounting  to  $337.83 — and  such 
« proceedings  had  that  the  appellee  thereby  has  lost  her  one- 
half  interest  in  said  mill,  her  interest  being  of  the  value  of 
$500 ;  that  by  reason  of  the  appellant's  failure  to  comply 
with  his  agreement,  the  appellee  has  been  damaged  to  the 
amount  of  |1,200,  for  which  she  demands  judgment. 

The  appellant's  answer  to  the  complaint  contains  three 
paragraphs ;  the  first  a  general  denial,  and  the  second  a  plea 
of  payment. 

The  substance  of  the  third  paragraph  is  as  follows :  At 
the  September  term,  1889,  of  the  Steuben  Circuit  Court, 
Jeremiah  Dygert  brought  an  action  against  the  appellee,  tlie 
appellant  and  Adelbert  Dygert  to  foreclose  the  mortgage 
named  in  the  complaint.  In  said  action  the  appellee  filed  a 
cross-complaint  against  the  appellant  and  Jeremiah  Dygert, 
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averring  that  she  had  sold  to  the  appellant  a  one-half  inter- 
est in  said  mortgaged  property,  and  that,  in  consideration 
tbereof,the  appellant  agreed  to  pay  and  satisfy  said  mort- 
gage, and  to  run  said  mill  and  share  equally  with  the  appel- 
lee in  the  profits  thereof;  that  the  appellant  had  failed  to 
satisfy  said  mortgage,  and  had  not  carried  on  said  business 
as  he  had  agreed  to  do,  but  had  allowed  said  property  to  re- 
main idle  and  unproductive,  to  the  damage  of  the  appellee 
in  the  sum  of  $300 ;  that  the  cause  of  action  in  said  ^cross- 
complaint  is  the  same  as  that  stated  in  the  appellee^s  present 
complaint ;  that  the  appellant  filed  his  separate  answer  to 
said  cross-complaint,  in  which  he  admitted  the  purchase  from 
the  appellee  of  a  one-half  interest  in  said  mill,  but  denied 
all  other  allegations  therein  contained ;  that  upon  the  issues 
so  made  upon  said  cross-complaint  the  appellee,  upon  the 
trial,  introduced  evidence  to  prove  that  the  appellant  when 
he  purchased  said  one -half  interest  agreed  to  pay  therefor, 
and  also  assumed  and  agreed  to  pay  said  mortgage ;  that  said 
trial  resulted  in  a  finding  and  judgment  against  the  appellee 
on  her  cross-complaint,  and  that  said  judgment  is  in  full 
force  and  unappealed  from. 

A  reply  of  general  denial  was  filed  to  the  second  and  third 
paragraphs  of  the  answer,  and  upon  the  issues  thus  formed  • 
the  cause  was  submitted  for  trial  to  a  jury,  who  returned  a 
verdict  for  the  appellee  in  the  sum  of  f  450.  The  appellant 
moved  for  a  new  trial,  which  motion,  upon  the  appellee  re- 
mitting $200  of  said  sum,  was  overruled,  and  judgment  ren- 
dered for  $250  in  favor  of  the  appellee. 

The  only  error  assigned  by  the  appellant  is  the  overrul- 
ing of  his  motion  for  a  new  trial,  and  the  only  ground  for  a 
new  trial  discussed  is  that  the  verdict  is  not  sustained  by 
sufficient  evidence. 

The  contention  of  appellant's  counsel  is  that  the  third 
paragraph  of  the  answer,  which  is  a  plea  of  former  adjudi- 
cation, is  fully  established  by  the  evidence,  and  that  there* 
fore  the  jury  should  have  found  for  th^  appellant. 
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The  appellee  in  her  complaint  in  the  case  at  bar  seeks  to 
recover  a  personal  judgment  against  the  appellant  for  dam- 
ages^ because  the  latter  had  failed  to  do  and  perform  the 
things  he  had  ^promised  as  the  consideration  for  the  sale  to 
him'  of  a  one-half  interest  in  the  tile  mill. 

The  cross  complaint  referred  to  in  the  third  paragraph 
of  the  answer  we  have  carefully  examined,  as  we  find  it  set 
out  in  the  bill  of  exceptions  containing  the  evidence.  It  is 
very  evident  that  the  appellee,  by  her  cross-complaint,  was 
not  seeking  to  enforce  her  contract  with  the  appellant,  nor 
to  recover  damages  from  the  latter  because  of  his  omission 
to  pay  the  consideration  by  him  promised  for  the  one-half 
interest  in  the  mill  purchased  by  him  from  the  appellee. 
The  object  of  the  cross  complaint,  although  it  to  some  ex- 
tent recites  the  terms  of  said  purchase  and  speaks  of  dam- 
ages sustained  by  the  appellee,  was  to  have  the  note  and 
mortgage  cancelled  and  declared  satisfied,  not  because  it  had 
been  paid,  but  because  of  an  alleged  conspiracy  between 
Jeremiah  Dygert,  the  holder  of  the  same,  and  the  appellant, 
to  fraudulently  deprive  the  appelfee  of  the  use  and  profits 
of  her  interest  in  said  property.  This  is  the  theory  upon 
which  the  cross-complaint  proceeds.  That  this  was  its  pur- 
pose is  evident  from  its  structure  and  the  relief  demanded. 
And  therefore  it  was  that  Jeremiah  Dygert  was  a  necessary 
party  to  the  cross-complaint  and  which  he  answered  by  a 
general  denial.  The  finding  of  the  court  jointly  for  the  ap- 
pellant and  his  co-defendant,  Jeremiah  Dygert,  on  such  a 
<5ross-complaint  can  not,  as  it  seems  to  us,  be  deemed  an  ad- 
judication of  the  question  whether  the  appellant  had  become 
indebted  to  the  appellee  by  the  purchase  of  one-half  interest 
in  the  tile  mill,  although  an  averment  in  the  cross-complaint 
and  proof  of  the  facts  in  that  regard  might  be  proper,  with 
other  evidence,  to  support  the  charge  of  fraud  and  conspi- 
racy, which  constituted  the  gist  of  the  cross- complaint.  The 
contract  between  the  appellee  and  the  appellant  was  not  de- 
clared on  as  a  cause  of  action  against  the  appellant  and  Jer- 
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emiah  Dygert,  nor  could  it  be,  for  the  latter  was  not  a  party 
to  it.  Whether  that  contract  was  made  use  of,  even  as  evi- 
dence in  the  trial  upon  the  cross-complaint,  is  not  disclosed 
by  the  record.  There  is  no  evidence  in  the  ^record  as  to 
what  was  in  issue  or  what  was  litigated  upon  the  cross-com- 
plaint, except  the  pleadings,  and  it  may  be  added  the  finding 
and  judgment  of  the  court,  which,  as  we  have  already  seen, 
were  against  the  appellee  upon  her  cross-complaint. 

It  was  not  indispensable  to  a  finding  against  the  appellee, 
upon  her  cross-complaint,  that  the  court  should  find  that  the 
appellant  was  not  indebted,  nor  in  any  way  liable,  to  the  ap- 
pellee upon  the  contract  between  them.  The  court  might 
believe  from  the  evidence  that  there  was  an  indebtedness  or 
liability  from  the  appellant  to  the  appellee  because  of  said 
contract,  and  yet  find  that  the  fraud  and  conspiracy  charged 
against  the  appellant  and  Jeremiah  Dygert  did  not  exist,  and 
therefore  refuse  upon  that  ground  alone  to  cancel  the  note 
and  mortgage,  or  give  judgment  for  damages  against  the  al- 
leged conspirators. 

The  court  may  have  found  that  there  was  no  such  contract 
between  the  appellee  and  the  appellant  as  alleged,  and  that 
therefore  there  could  be  no'  conspiracy  about  something  that 
did  not  exist,  or  it  may  have  been  found  that,  although  there 
was  such  a  contract,  there  was  no  fraud  practiced  nor  con- 
spiracy entered  into  in  regard  thereto  by  the  appellant  and 
Jeremiah  Dygert. 

In  such  a  case,  where  a  judgment  may  have  proceeded 
upon  either  or  any  of  two  or  more  distinct  facts,  the  party 
desiring  to  avail  himself  of  the  judgment,  as  conclusive  ev- 
idence upon  some  particular  fact,  must  show  afiSrmatively 
that  it  went  upon  that  fact,  or  else  the  question  is  open  to  a 
new  contention.  Lewis  v.  Ooearty  etc.,  Co.,  126  N.  Y^ 
341 ;  Bell  v.  3Ierrifield,  109  N.  Y.  202 ;  Russell  v.  Place, 
94  U.  S.  606. 

The  estoppel  of  a  judgment  is  only  presumptively  con- 
clusive where  it  appears  that  the  suit  and  issues  were  of  such 
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a  character  that  the  judgment  could  not  have  been  rendered 
without  deciding  the  particular  matter  brought  in  question. 
McBumie  v.  Seaton,  111  Ind.  56 ;  Packet  Co.  v.  Sickles,  5 
Wall.  580. 

But  we  find  other  reasons  in  the  record  for  holding  that 
the  finding  in  the  former  suit  against  the  appellee,  upon  her 
cross-complaint,  should  not  be  regarded  as  an  adjudication 
that  the  appellant  was  not  indebted  to  her  upon  the  contract 
in  question. 

In  the  former  suit  the  appellant  filed  a  cross-complaint 
against  the  appellee,  alleging  that  he  had  fully  paid  for  the 
one-half  interest  he  had  purchased  of  her  in  said  mill,  and 
asking  that  if  the  mortgage  thereon  be  foreclosed,  the  ap- 
pellee's interest  be  first  sold.  Upon  this  cross-complaint  of 
the  appellant  the  court  found  against  him. 

A  record  is  an  entire  thing,  and  if  admissible  for  any  pur- 
pose, all  its  parts  are  to  be  received.  Miles  v.  WingcUey  6  Ind. 
458. 

It  is  necessary  to  look  to  the  complete  record  in  a  suit  to 
ascertain  what  the  question  in  issue  was.  Foot  v.  Glover,  4 
Blackf.  313 ;  BenneU  v.  Oaddis,  79  Ind.  347. 

After  finding  against  the  appellee  upon  her  cross-complaint 
and  against  the  appellant  upon  his  cross-complaint,  judgjment 
of  foreclosure  in  favor  of  the  plantiff  was  rendered  against 
all  the  defendants. 

For  the  reasons  given  we  can  not  hold  that  the  matters  in 
issue  in  the  present  case  have  heretofore  been  adjudicated,  as 
is  alleged  in  the  third  paragraph  of  the  answer. 

The  suflSciencyof  the  evidence  to  support  the  verdict,  in- 
^dependent  of  the  question  of  res  adjiidicata,  is  not  discussed 
by  counsel. 

We  find  no  ground  for  reversing  the  judgment  of  the  cir- 
cuit court,  and  it  is  therefore  affirmed. 

Filed  Jan.  5, 1892;  petition  for  a  rehearing  overruled  March  19,  1892. 
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No.  254. 

The  Indianapolis,  Decatur  and  Western  Railwat 
Company  v.  Clay. 

Railroad. — Killing  of  Animals, — Fenewig  of  Track, — Burden  of  Proof  When 
Company  Denies  Obligaiion  to  Fence.— Evidence, — In  an  action  against  a 
railroad  company  to  recover  damages  for  the  killing  of  animals  which 
entered  upon  the  track  at  a  point  where  it  was  not  fenced,  the  burden  of 
proof  is  upon  the  defendant  who  seeks  to  defeat  a  recovery  upon  the 
ground  that  the  company  was  not  bound  to  maintain  a  fence  at  that 
point,  as  it  would  have  endangered  the  lives  of  its  employees  engaged 
in  switching,  and  a  verdict  in  favor  of  the  plaintiff  will  not  be  dis- 
turbed where  it  does  not  clearly  appear  from  the  evidence  that  the 
maintenance  of  a  fence  and  cattle  guards  at  the  point  where  the  cattle 
entered  upon  the  track  would  have  endangered  the  safety  of  the  em- 
ployees of  the  company. 

Same. — Pleading. — Belirf  From  Obligaiion  to  Fence. — Oeneral  Denial. — Proof 
of  conditions  which  would  release  a  railroad  company  from  the  duty 
of  fencing  its  track  at  a  particular  point  may  be  given  under  the  general 
denial. 

Prom  the  Boone  Circuit  Court. 

R,  B.  F.  Peirce,for  appellant. 

T.  J.  Oofer  and  C.  C.  Hadley,  for  appellee. 

CiyjMPACKER,  J. — This  action  was  commenced  by  Clay 
against  the  railroad  company  to  recover  damages  for  killing 
three  horses  and  a  mule  which  entered  upon  .the  company's 
track  at  a  point  where  it  was  not  fenced.  The  action  was 
brought  in  the  Hendricks  Circuit  Court,  and  was  carried  to 
the  Boone  Circuit  Court  on  change  of  venue. 

The  answer  was  the  general  denial,  and  the  trial  resulted 
in  a  verdict  and  judgment  for  the  plaintiff  for  $375. 

The  company  appealed  from  the  judgment,  and  the  only 
question  presented  by  the  record  for  decision  relates  to  the 
suflSciency  of  the  evidence  to  support  the  verdict. 

The  ownership,  value  and  destruction  of  the  animals  were 
admitted  by  the  appellant  upon  the  trial,  and  also  that  they 
entered  upon  the  railroad  and  were  killed  at  a  point  where 
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it  was  not  fenced,  but  it  is  contended  that  the  evidence 
shows  without  conflict  that  the  appellant  was  not  required 
to  fence  its  road  at  that  place. 

The  evidence  showed  that  the  appellant^s  road  runs  east 
and  west  through  the  village  of  North  Salem,  in  Hendricks 
countv,  and  that  it  has  a  station-house  and  grounds  for  the 
use  of  the  public,  and  does  a  general  freight  and  passenger 
business  at  such  station.  It  has  one  side-track  1,333  feet 
long  at  such  station,  and  the  station-house  is  located  between 
the  main  track  and  the  side-track.  The  east  switch  connect- 
ing the  side-track  with  the  main  track  is  490  feet  east  of  the 
station-house,  and  552  feet  east  of  this  switch  there  is  a  trestle 
bridge  several  hundred  feet  long,  under  which,  near  the  west 
end,  runs  a  public  highway.  At  the  east  switch  the  railroad 
embankment  is  about  eight  feet  high,  and  it  gradually  in- 
creases in  height  to  the  bridge,  where  it  is  about  seventeen 
feet  high.  The  track  is  not  fenced  west  of  the  bridge,  and 
the  animals  went  upon  it  a  few  rods  west  of  the  bridge  and 
were  run  upon  and  killed  by  a  locomotive  about  200  feet 
east  of  the  switch.  Most  of  the  business  of  receiving  and 
discharging  freight  and  loading  and  unloading  cars  is  done 
at  the  station-house  and  west  of  it  along  the  side-track,  but 
the  loaded  cars  are  mostly  taken  off  the  side-track  through 
the  east  switch.  From  the  depot  to  the  bridge  the  right  of 
way  is  300  feet  wide,  and  is  used  but  little  by  the  company 
or  the  ()ublic  except  upon  one  side,  where  it  is  used  to  some 
extent  as  a  driveway.  During  some  days  a  large  number 
of  cars  were  left  upon  and  others  taken  off  the  side-track, 
and  on  other  days  no  business  of  that  character  would  be 
done.  One  witness,  who  testified  on  behalf  of  the  appellee, 
and  who  appeared  to  be  in  a  position  to  know  of  the  amount 
of  business  transacted,  estimated  that,  on  the  average,  two 
empty  cars  were  left  and  two  loaded  cars  were  taken  away 
each  day.  The  side-track  often  had  a  large  number  of  cars 
standing  upon  it,  and  in  removing  and  adjusting  them  it  was 
necessary  for  brakemen  to  go  between  them  to  couple  and 
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uncouple  cars  along  the  side-track  and  to  walk  along  the 
side  of  trains  for  this  purpose,  and  for  the  purpose  of  adjust- 
ing the  switches^  and  occasionally  the  main  track  east  of  the 
east  switch  was  used  in  this  manner.  The  embankment  was 
wide  enough  so  that  one  could  walk  along  the  side  of  a  train 
with  but  little  inconvenience.  An  average  freight  train 
would  cover  the  entire  track  from  the  east  switch  to  the 
bridge,  and  it  was  customary  and  usual  in  running  cars  upon 
the  side-track  at  the  east  end  to  slacken  the  speed  of  the 
train  before  reaching  the  switch,  uncouple  the  cars  to  be  run 
in  from  the  balance  of  the  train  in  the  rear,  and  for  a  brake- 
man  to  go  ahead  and  adjust  the  switch  and  throw  the  car  on 
•the  side-track  by  what  is  known  as  a  *'  flying  switch.^' 

The  road  west  of  the  bridge  could  not  be  properly  fenced 
without  putting  wing  fences  and  cattle  guards  across  the 
track  on  the  east  or  west  side  of  the  east  switch.  If  they 
should  be  put  in  west  of  the  switch,  cattle  guards  would  be 
required  in  both  the  main  and  the  side-track ;  if  east  of  the 
switch,  a  cattle  guard  in  the  main  track  would  be  sufficient. 
Appellant  insists  that  cattle  guards  on  either  side  would 
have  to  be  in  such  close  proximity  to  the  switch  that  it 
would  obstruct  the  free  use  of  the  road,  and  endanger  the 
safety  of  the  employees  engaged  in  running  trains. 

The  burden  of  showing  that  the  road  could  not  properly 
have  been  fenced  where  the  animals  entered  upon  it  was  with 
the  appellant.  Chicago,  etc,  R.  R.  Co,  v.  Modesitt,  124  Ind. 
212;  Cineinnati,  etc,,  R.  R.  Co.  v.  Jones,  111  Ind.  259. 

Proof  of  conditions  which  would  relieve  the  company 
from  the  duty  of  fencing  its  track  at  a  particular  point  may 
be  given  under  the  general  denial.  Banister  v  Pennsylvania 
Co,,  98  Ind.  220;  Jeffersonville,  etc,  R.  R.  Co.  v.  Lyon,  55 
Ind.  477. 

It  is  now  firmly  settled  in  this  state  that  a  railroad  com- 
pany is  not  required  to  fence  its  track  at  a  point  where  a 
fence  would  interfere  with  the  operation  of  the  road  in  the 
discharge  of  its  duty  to  the  public,  or  endanger  the  safety  of 
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its  employees  in  operating  it.  Indiana,  etc.,  R.  W.  Co.  v. 
Quick,  109  Ind.  295 ;  Indiana,  etc,  JB.  W.  Co.  v.  Sawyer, 
109  Ind.  342;  Fort  Wayne,  etc.,  B.  W.  Co.  v.  Her  bold,  99 
Ind.  91 ;  Lake  Erie,  etc.,  R.  W.  Co.  v.  Kneadle,  94  Ind.  454 ; 
Evanwille,  etc.,  R.  R.  Co.  v.  WiUia,  93  Ind.  507. 

The  question  to  be  determined  is  would  cattle-pits  in  the 
track  in  such  proximity  to  the  switch  as  would  be  required 
to  fence  the  appellant's  road  at  the  point  in  controversy  en- 
danger the  safety  of  its  operatives  ? 

We  are  not  permitted  to  consider  the  opinions  of  witnesses 
upon  this  question,  because  it  is  a  conclusion  to  be  drawn 
from  the  facts  by  the  jury  or  the  court  where  the. facts  are 
undisputed.  Chicago,  etc.,  R.  W.  Co.  v.  Modeaitt,  supra;  In- 
dianapolis, etc.,  R.  W.  Co.  V.  Hale,  93  Ind.  79. 

The  question  is  one  not  entirely  free  from  perplexity.  It 
is  a  matter  of  universal  knowledge  and  observation ,  that 
trainmen  often  walk  along  by  the  side  of  trains,  and  must  go 
between  cars  in  coupling  and  uncoupling  them,  and  this  is 
frequently  done  while  they  are  in  motion.  It  is  quite  a  gen- 
eral practice  for  brakemau  to  go  ahead  of  trains  and  open 
switches  for  them  to  enter  upon  side-tracks.  These  things 
occur  at  all  times  of  day  and  night  and  in  all  kinds  of 
weather,  and  they  are  such  that  we  are  bound  to  take  ju- 
dicial notice  of  them  as  items  of  common  and  general  knowl- 
edge.    Hedderioh  v.  I^ate,  101  Ind.  564. 

In  the  case  of  Evansville,  etc.,  R.  R.  Go.  v.  Willia,  «t*- 
pra,  under  facts  somewhat  similar  to  those  in  the  case  be- 
fore us,  it  was  held  that  the  company  was  not  required  to 
fence  its  track.  The  court  said  :  "  The  facts  about  which 
there  was  no  dispute  show,  we  think,  that  cattle-guards  be- 
tween the  switch  and  the  bridge  would  be  hazardous  to  the 
safety  of  the  railroad  employees  in  switching  cars  and 
trains.  Under  the  circumstances  the  railroad  was,  in  our 
opinion,  excused  from  fencing  at  the  place  in  question.'^  In 
this  case  the  switch  was  upon  quite  a  steep  grade,  and  this 
fact  seems  to  have  influenced  the  decision  to  some  extent. 
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In  the  case  of  Lake  Erie,  etc.,  R,  W.  Co.  v.Kneadle,  suprUy 
the  court  said :  ''A  cattle-guard  could  not  have  been  placed 
at  the  crossing  of  the  street  called  West  street  without  en- 
dangering the  lives  of  persons  engaged  in  managing  the 
freight  trains  of  the  company.  The  adjudged  cases  declare 
that  a  railroad  company  is  liable  to  its  servants  if  it  negli- 
gently or  wrongfully  makes  unsafe  and  dangerous  places  in 
its  tracks.  Its  duty  with  respect  to  its  track  is  much  the 
same  as  that  to  which  it  is  held  respecting  its  machinery.'* 
This  case  seems  to  base  the  exemption  of  the  railroad  com- 
pany from  the  duty  of  fencing  under  such  circumstances  upon 
the  ground  that  the  company  might,  otherwise,  be  liable  for 
injuries  resulting  to  its  servants  on  •account  of  its  unsafe 
track.  In  our  opinion  higher  and  more  humane  reasons  ex- 
ist for  the  immunity.  The  law  does  not  require,  or  even  per- 
mit, one,  in  order  to  protect  the  property  of  another,  to  do  a 
thing  in  the  prosecution  of  a  legitimate  business,  which  will 
jeopardize  the  safety  of  human  life  or  limb.  It  is  a  ques- 
tion of  humanity  rather  than  of  dollars  and  cents. 

From  these  authorities  it  follows  that,  as  a  matter  of  law, 
it  is  not  proper  to  put  cattle-guards  in  a  railroad  track  at.  a 
point  where  the  operatives  of  the  road  may  be  required  to  go 
in  the  vsticU  and  ordinary  course  of  business  for  the  purpose 
of  coupling,  uncoupling,  or  switching  cars  or  trains.  Con- 
ditions might  arise  which  would  make  it  necessary  for  rail- 
way operatives  to  go  between  cars  to  couple  or  uncouple  them 
at  any  point  along  the  road,  but  where  such  occurrences, 
from  the  nature  of  the  business,  would  be  rare,  the  exempt 
tion  from  the  duty  of  establishing  suitable  cattle-guards  does 
not  apply. 

In  the  case  before  us,  the  evidence  was  chiefly  directed  to 
the  effect  of  maintaining  cattle-guards  at  a  distance  of  from 
50  to  100  feet  from  the  switch.  It  was  not  made  to  appear 
how  far  from  the  switch  such  dangerous  obstructions  should 
be  in  order  to  accommodate  the  convenience  and  safety  of 
employees  who  go  ahead,  to  adjust  the  switch  for  trains.  Nor 
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was  it  shown  satisfactorily^  how  far  east  of  the  switch  the 
main  track  was  occasionally  used  in  coupling  and  uncoupling 
cars.  A  cattle-guard  200  feet  east  of  the  switch  might  have 
been  maintained  with  comparative  safety  so  far  as  we  are  ad- 
vised by  the  evidence,  and  this  would  have  kept  the  appel- 
lee^s  animals  off  the  track.  The  burden  being  with  the  ap- 
pellant, it  has  failed  to  show  that  the  track  could  not  have 
been  fenced  from  a  point  200  feet  east  of  the  switch  to  the 
bridge  with  reasonable  safety,  and  we  can  not,  therefore,  say 
as  a  matter  of  law  that  it  had  performed  its  duty  to  the 
public. 

The  judgment  is  affirmed. 

FUed  Sept.  30, 1891. 

On  Petition  for  a  Beheabing. 

CBtrMPACKEB,  J. — In  accordance  with  a  very  earnest  re- 
quest by  counsel  for  appellant  in  a  petition  for  rehearing,  we 
have  re-examined  the  evidence  in  this  case  in  a  very  pains- 
taking manner.  And  while  we  confess  it  is  unsatisfactory, 
yet  we  can  not  say  that  it  coerces  the  conclusion  that  appel- 
lant should  not  have  fenced  its  road  at  the  point  where  ap- 
pellee^s  animals  entered  upon  it. 

In  rare  instances,  under  the  inflexible  rules  of*  this  court, 
we  are  compelled  to  perform  the  ungracious  task  of  approv- 
ing  judgments  which  our  individual  consciences  condemn. 

The  petition  for  rehearing  is  overruled. 

FUed  March  19, 1892. 
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The  Boabd  op  Commissionees  of  Tipton  County  v. 

Bbown.' 

PooB  FiEBaoix.—Toumship  Truitee.—DtUy  of  to  Furnish  BeHef,—The  nature 
and  extent  of  the  relief  to  be  granted  a  poor  person  by  a  township  trostee 
is  largely  in  the  discretion  of  the  trustee,  but  the  fact  that  a  poor  person 
is  already  being  cared  for  furnishes  no  excuse  for  not  making  arrange- 
ments for  future  relief  that  he  regards  necessary. 

8am£. — Aid  Voluntarily  Furnished  by  Brother  of.—CompeMaiion  far. — Prs- 
sumption  as  to. — Where  a  person  of  moderate  competency  voluntarily 
takes  care  of  and  gives  relief  to  his  afflicted  pauper  brother,  there  is  a 
strong  presumption  that  such  services  are  to  be  rendered  gratuitously, 
but  the  facts  are  not  conclusive  evidence  of  such  intention.  It  should 
be  left  to  the  jury  to  determine  whether  services  so  rendered  were  grat- 
uitous or  whether  the  county  is  to  be  looked  to  for  compensation,  and 
positive  proof  of  a  contract  with  the  township  trustee  that  the  pauper 
was  to  be  cared  for  at  the  county's  expense,  such  contract  being  in  his 
power  to  make,  is  conclusive  evidence  overcoming  the  presumption 
arising  from  kinship. 

Same. — Found  in  one  County  and  Brought  into  Another, — DxUy  to  Assist, — 
The  mere  fact  that  a  pauper  is  found  in  one  county  is  no  reason  why, 
after  he  has  been  transported  into  another  county  in  good  faith,  he 
should  not  be  given  assistance  as  a  transient  pauper. 

Husband  and  Wife. — Evidence. — Earnings  of  Wife.^ F^oof  qf  Wif^s  Ser- 
rices. — Husband  Entitled  to. — The  common  law  rule  that  the  earnings  of 
the  wife  belong  to  the  husband  is  still  in  force  in  this  State,  except 
where  she  carries  on  a  separate  business  or  works  for  others'  on  her  own 
account,  and  in  a  suit  by  the  husband  for  services  rendered  his  afflicted 
pauper  brother,  whom  he  kept  in  his  family,  testimony  as  to  the  ser- 
vices of  the  wife  and  the  value  thereof  was  properly  admitted. 

Continuance. — Application  for. — Sickness  of  Attorney  — Where  application 
for  a  continuance  is  made  on  account  of  the  sickness  of  an  attorney 
employed  in  the  case,  but  such  application  does  not  disclose  how  long 
said  attorney  has  been  sick,  and  whether  other  counsel  might  not  have 
been  employed  to  take  charge  of  the  case,  the  application  will  not  be 
sufficient  to  warrant  a  continuance. 

^  Same. — Private  Arrangements  Betioeen  Attorneys  as  to  Notice  of  Trial. — Not 
Binding  on  Couii. — The  court  can  not  be  bound  by  the  private  arrange- 
ments of  counsel  among  themselves  as  to  sending  each  other  notice  of 
the  time  of  trial,  and  any  breach  of  such  arrangements  will  not  work 
a  continuance. 

From  the  Clinton  Circuit  Court, 
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O.  H.  Giffordf  J.  31.  Fippen,  S,  0,  Bayless,  and  C  G.  Quen- 
ihcTy  for  appellant, 

W.  0.  Dean  and  W,  H.  Dean,  for  appellee. 

Reinhabb^  J. — This  was  an  action  hj  the  appellee  against 
the  appellant  for  services  performed  in  nursing  and  caring 
for  Charles  Brown,  appellee's  brother,  an  alleged  pauper  res- 
ident of  Tipton  county,  in  his  illness.  The  venue  of  the 
cause  was  changed  to  the  court  below.  There  was  a  trial  by 
jury,  resulting  in  a  verdict  and  judgment  for  the  appellee  for 
1350. 

•  Among  other  causes  relied  upon  for  a  reversal  of  the  judg- 
ment is  the  alleged  insufficiency  of  the  evidence  to  sustain 
the  verdict.  This  cause  was  properly  assigned  in  the  appel- 
lant's motion  for  a  new  trial,  the  overruling  of  which  consti- 
tutes one  of  the  specifications  of  error. 

We  think  the  evidence  fairly  tends  to  show  that  Charles 
Brown  was  a  poor  person  and  a  resident  of  the  township,  the 
trustee  of  whibh,  it  is  claimed,  made  the  arrangement  with 
the  appellee  upon  which  this  action  is  based;  that  he  was 
found  lying  by  the  side  of  a  railroad  track  in  a  badly  crip- 
pled condition,  having  been  struck  by  a  railroad  train  and 
severely  injured ;  that  by  the  direction  of  the  railroad  com- 
pany's physician,  upon  whose  road  he  was  injured,  he  was 
taken  to  the  appellee's  house ;  that  appellee  is  the  brother 
of  said  Charles  Brown,  and  has  a  family,  and  owns  the  farm 
upon  which  he  resided ;  that  he  took  said  Charles  Brown 
into  his  family  without  objection  and  without  any  contract 
or  understanding  of  any  kind  with  the  township  trustee  or 
other  person  ;  that  he  cared  for  said  Charles  in  his  family, 
and  they  nursed  him  and  gave  him  such  attention  as  be 
needed  in  his  badly  crippled  condition ;  that  said  services 
were  worth  from  $6  to  $10  per  day  ;  that  about  a  week  after 
Charles  had  come  to  his  house  the  appellee  and  his  wife  called 
upon  the  township  trustee  to  ascertain  what  arrangements 
Vol.  4.— 19 


Digitized  by  CjOOQIC 


290        APPELLATE  COURT  OF  INDIANA, 

The  Board  of  Commissioners  of  Tipton  County  v.  Brown. 

such  trustee  would  make  about  paj  for  appellee's  services  in 
caring  for  his  said  brother.  The  trustee  testified  that  he  in- 
formed appellee  he  could  not  pay  over  $2.50  per  week  for 
such  services^  which  appellee  said  he  was  not  willing  to  take  ; 
that  he,  the  trustee,  invited  the  appellee  to  go  to  the  county- 
seat  with  him  to  see  the  county  commissioners  in  relation 
thereto ;  that,  in  pursuance  of  such  invitation,  they  went  to 
th^  commissioners,  who  were  then  in  session,  but  the  evi- 
dence does  not  show  what  was  the  result  of  the  interview. 
The  appellee  and  hisi/vife  testify  that  the  trustee  asked  them 
if  Charles  could  be  moved ;  that  they  told  him  he  could  not 
be ;  that  the  trustee  then  told  them  to  continue  to  care  for 
Charles  the  best  they  could,  and  the  county  would  pay  appellee 
for  it. 

It  thus  appears  that  there  was  evidence  from  which  the 
jury  had  a  right  to  conclude  that  there  was  an  arrangement 
between  the  appellee  and  the  trustee  by  which  the  latter  di- 
rected the  former  to  care  and  provide  for  Charles  Brown  at 
the  expense  of  the  county*  It  is  the  duty  of  the  township 
trustee,  who  is  the  overseer  of  the  poor,  to  have  the  over- 
sight and  care  of  all  poor  persons  in  his  township  who  are  a 
permanent  charge.  Section  6071,  B.  S.  1881.  It  is  also  the 
duty  of  such  trustee  to  grant  temporary  relief  to  poor  per- 
sons who  have  no  permanent  settlement,  or  when  the  same 
can  not  be  ascertained,  or  to  the  transient  poor.  Sections 
6077  and  6078,  R.  S.  1881.  The  nature  and  extent  of  such 
relief  are  necessarily  left  to  a  large  extent  within  the  sound 
discretion  of  the  trustee.  Boardj  eic.y  v.  Harlem,  108  Ind. 
164.  The  fact  that  the  poor  person  is  already  being  cared 
for  when  the  trustee  is  informed  of  the  case  furnishes  no  rea- 
son for  a  failure  on  the  part  of  the  trustee  to  make  arrange- 
ments for  future  relief  if  he  regards  such  as  necessary.  Board, 
etc,  v.  Jennings,  104  Ind.  108. 

The  mere  fact  that  Charles  Brown  was  found  in  Madisoa 
county  when  first  seen  in  the  disabled  condition  in  which  he 
was  discovered  is  no  reason  why,  after  he  had  been  trans- 
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ported  into  Tipton  county  in  good  faith^  he  should  not  be 
given  assistance  as  a  transient  pauper.  Besides^  there  was 
sufficient  evidence  from  which  the  jury  could  well  find  that 
he  had  a  permanent  settlement  in  Tipton  county  and  was 
without  the  necessary  means  to  care  for  himself^  and  that  it 
therefore  devolved  upon  Tipton  and  not  Madison  county  to 
furnish  him  relief. 

It  is  argued  that  the  cause  ought  to  be  reversed  because  it 
was  shown  that  .the  appellee  was  the  brother  of  the  indigent 
person  whom  he  relieved  and  was  financially  able  to  care  for 
him.  We  can  not  say,  as  a  rule  of  law^  that  it  is  the  duty 
of  every  man  whose  means  admit  of  it  to  give  relief  to  his 
afflicted  brother  in  time  of  need  and  distress.  We  do  think 
that  these  ties  of  kindred  and  the  possession  of  at  least 
a  moderate  competency  furnish  a  strong  presumption 
that  when  the;  pauper  and  afflicted  brother  is  voluntarily 
taken  into  the  family  and  cared  for  the  services  are  to 
be  rendered  gratuitously,  but  they  are  not  conclusive  evi- 
dence of  such  intention.  It  should  be  left  to  the  jury,  under 
all  the  facts  and  circumstances  of  the  case,  to  determine  > 
whether  the  services  were  to  be  gratuitous  or  the  county  was 
to  be  looked  to  for  compensation,  and  when  there  is  positive 
proof  of  a  contract  with  the  township  trustee  that  the  pau- 
per was  to  be  cared  for  at  the  county  expense,  and  the  con- 
tract was  within  the  powers  of  such  trustee,  this  would  be 
conclusive  evidence  to  overcome  any  presumption  arising 
from  kinship  and  the  like. 

We  think  the  evidence  tends  to  support  the  verdict. 

The  court  instructed  the  jury  that  the  feet  that  the  appel- 
lee was  the  brother  of  the  injured  party  relieved  "  furnished 
no  reason  or  cause  that  he  should  care  for  him  without  com- 
pensation, any  more  than  if  he  had  been  no  relative.  He 
stands  upon  the  same  basis  as  a  stranger  under  the  same  cir- 
cnmstances."  Whether  in  view  of  the  evidence  this  instruc- 
tion presents  the  law  correctly  may  well  be  doubted  if  we 
are  correct  in  what  has  just  been  said  with  regard  to  the 
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presumption  that  might  properly  exist  in  such  a  case  where 
the  contract  or  agreement  of  the  overseer  of  the  poor  is  in 
dispute.  But  as  this  question,  though  saved  in  the  record,  is 
not  discussed  in  the  brief  of  appellant's  counsel  we  must 
treat  it  as  waived.  The  appellant's  counsel  think  it  was 
error  to  permit  the  appellee  and  his  wife  to  testify  as  to  ser- 
vices rendered  by  Mrs.  Brown  and  the  value  thereof.  It  is 
argued  that  if  Mrs.  Brown  rendered  any  services,  and  the 
county  authorized  them,  the  latter  would  be  liable  for  such 
services  to  her  individually,  and  not  to  her  husband,  the  ap- 
pellee. In  this  view  of  the  law  we  think  the  appellant's 
counsel  are  in  error.  The  common  law  rule  still  prevails  in 
Indiana  to  the  extent  that  the  earnings  of  the  wife  are  the 
property  of  the  husband,  except  in  case  where  she  carries 
on  a  separate  business  or  works  for  others  on  her  own  ac- 
count. CfUizens  Street  R.  W.  Q).  v.  IWname,.  121  Ind.  375. 
Here  the  services  were  rendered  as  a  part  df  the  household 
work  in  the  appellee's  family,  and  they  belong  to  the  ap- 
pellee. 

The  court  overruled  a  motion  for  a  continuance,  and  this 
ruling,  it  is  insisted,  was  error.  The  affidavit  upon  which 
the  application  is  predicated  was  made  by  James  M.  Fippen, 
an  attorney  of  record  for  appellant.  In  it  the  affiant  says 
he  is  a  member  of  the  law  firm  of  Giffi)rd  and  Fippen,  of 
the  city  of  Tipton  ;  that  his  partner,  George  H.  Giffi)rd,  is 
the  regular  legal  adviser  and  attorney  for  the  board  of  com- 
missioners of  the  county  of  Tipton,  and,  as  such,  has  the  sole 
and  exclusive  charge  and  control  of  the  legal  business  of  the 
appellant ;  that  this  cause  was  commenced  in  Tipton  county, 
but,  by  change  of  venue,  came  into  the  Clinton  Circuit  Court 
after  a  trial  in  Howard  county ;  that  during  all  the  progress 
of  said  cause  said  Gifford  was  the  sole  attorney  and  had  the 
exclusive  control  and  management  of  this  cause;  that  he  is 
the  only  attorney  at  present  familiar  with  the  appellant's  de» 
fence,  and  the  trial  can  not,  in  justice  to  said  appellant,  pro- 
ceed in  the  absence  of  said  Gifford ;  that  affiaut,  while  marked  as 
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an  attornej  of  record  in  said  cause  and  although  he  is  a  part- 
ner of  said  Gifford  in  the  general  practice^  has  no  connection 
whatever  or  relation  with  sr.i J  cause,  and  knows  nothing  of 
the  merits  of  the  same  and  of  the  defence  to  the  action ;  that 
he  has  been  dependent  entirely  and  solely  upon  the  said  Gif- 
ford to  prepare  and  make  a  defence  in  said  cause ;  that  af- 
fiant has  no  employment  w^itever  by  the  appellant,  and  is 
under  no  obligation  or  responsibility  for  the  management  of 
the  same,  and  has  never  f^iven  it  any  attention  nor  appeared 
in  court  therein ;  that  he  is  reliably  informed  and  believes 
that  a  few  days  before  the  setting  of  this  cause  for  trial  one 
Marcellus  Bristow,  an  attorney  of  record  in  this  cause,  had 
in  this  court,  while  at  the  city  of  Tipton,  Indiana,  notified 
and  informed  said  Gifibrd  that  this  cause  had  not  yet  been 
set  for  trial,  but  that  upon  his  return  to  Frankfort  he  would 
have  the  same  set  for  trial,  and  would  notify  and  inform  Gif- 
ford of  the  date  of  the  trial,  in  time  for  the  latter  to  prepare 
the  defence  and  have  his  witnesses  summoned  in  time  to  be 
at  the  trial ;  "  biU  the  said  Brovm  failed  and  neglected  to 
notify  said  Gifford  of  the  date  fixed  by  the  court  for  the  trial 
of  this  cause  " ;  that  Giflbrd  had  no  information  or  knowl- 
edge of  the  action  of  the  court  in  setting  said  cause  for  trial 
antil  this  morning  at  nine  o'clock,  when  he  was  informed  by 
telegraph,  and  also  by  telephone  message  from  Samuel  O. 
Bayless,  a  member  of  this  bar,  that  the  cause  had  been  set 
for  trial  for  this  day,  when  he  immediately  requested  said 
Bayless  to  notify  the  court  of  the  arrangement  and  agree- 
ment between  him  and  Bristow,  attorney  for  plaintiff,  and 
ask  that  the  cause  be  postponed  or  continued  a  reasonable 
length  of  time  to  enable  him  to  secure  the  attendance  of  ap- 
pellant's witnesses ;  affiant  further  says  that  said  Gifford  is 
now  sick  at  his  home  in  Tipton,  Tipton  county,  Indiana,  and 
unable  to  leave  his  home  and  enter  upon  the  trial  of  the 
cause,  and  he  files  the  certificate  of  said  Gifford's  family  phy- 
sician in  support  of  the  affidavit;  that  it  would  at  this  time 
be  impossible  for  the  appellant  to  procure  other  counsel  and 
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give  such  counsel  the  facts  and  iuformation  necessary  to  make 
a  suitable  and  proper  defence  in  this  action,  there  being  no 
other  attorney  or  person  sufficiently  acquainted  with  the 
facts  save  the  said  Gifibrd  to  make  such  defence ;  that  the  ap- 
pellant is  represented  by  three  commissioners  residing  in 
different  portions  of  the  county  of  Tipton^  and  that  it  would 
require  at  least  one  or  two  days'  time  to  convene  said  com- 
missioners so  as  to  act  in  the  matter  of  employing  other 
counsel;  that  he  is  informed  and  believes  the  appellant  has 
a  good  and  meritorious  defence  to  the  action ;  that  if  the 
cause  is  postponed  for  a  reasonable  time,  or  continued  until 
the  next  term^  he  believes  Gifford  will  be  able  to  attend  and 
try  said  cause,  bat  if  not,  then  appellant  will  procure  other 
counsel ;  that  the  affidavit  is  not  made  for  delay,  but  in  the 
interest  of  justice,  etc. 

It  is  apparent  from  this  affidavit  that  two  grounds  are 
attempted  to  be  set  up  therein,  either  of  which  is  claimed  as 
being  sufficient  for  a  continuance  or  postponement.  One  of 
them  is  the  illness  of  Mr.  Gifford^of  counsel  for  appellant, 
and  the  other  the  failure  of  Bristow,  the  attorney  for  the 
appellee,  to  notify  the  said  Gifford  of  the  assignment  of  the 
cause  to  a  day  for  trial  in  time  to  prepare  the  defence  as  he 
had  agreed  to  do.  It  is  not  disclosed  by  the  record  when 
the  action  of  the  court  was  taken-  setting  the  cause  for  trial. 
The  court  convened  on  Monday,  the  2d  day  of  March,  and 
the  day  fixed  for  the  trial  was  March  21.  In  the  absence 
of  any  showing  to  the  contrary,  we  must  assume  that  the 
court  gave  ample  time  for  preparation  for  trial.  For  aught 
that  appears,  the  cause  may  have  been  assigned  for  trial  on 
the  second  day  of  the  term,  the  day  set  apart  by  statute  for 
the  first  call  of  the  docket.  Section  400,  R.  S.  1881.  The 
law  provides  that  the  circuit  judge  shall  arrange  and  regu- 
late the  order  of  business  in  court  and  provide  for  the  trial 
of  causes  in  certain  order.  Section  405,  R.  S.  1881.  This 
contemplates  an  early  arrangement  of  the  docket,  or  calen- 
dar, and  this  court  must  presume  that  the  circuit  court  per- 
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formed  its  duty  in  every  respect  until  the  contrary  is  mside 
to  appear  by  the  record.  If  then  the  court  fixed  a  day 
for  the  trial  in  ample  time  to  enable  the  parties  to  prepare 
for  trial,  it  was  the  duty  of  counsel  to  ascertain  and  keep 
track  of  the  condition  of  the  cause  and  upon  what  day  it 
stood  for  trial.  The  court  can  not  be  bound  by  the  private 
arrangements  of  counsel  among  themselves  as  to  sending 
each  other  notice  of  the  time  of  trial.  If  so  it  would  involve 
the  court  in  interminable  investigations  in  respect  to  the 
keeping  of  good  faith  with  each  other  by  the  attorneys  in 
every  «ase,  and  in  cases  where  it  was  agreed  that  notice 
should  be  sent,  the  court  would  be  required  furthermore  to 
determine  the  sufficiency  of  the  notice  and  how  long  it  must 
be  served  before  the  day  of  trial,  etc.  This  would  seriously 
interfere  with  the  court's  arrangement  of  its  docket,  and 
would  greatly  retard  the  speedy  disposition  of  its  business. 
We  think,  therefore,  that  the  court  properly  refused  to  take 
notice  of  the  agreement  alluded  to  in  the  affidavit. 

Whether  the  violation  of  such  an  agreement  might  or 
might  not  constitute  good  cause  for  setting  aside  a  judgment 
by  default  for  excusable  neglect,  as  argued  by  counsel  for 
appellant,  is  not  now  the  question.  We  do  hot  think  it  is 
sufficient  ground  for  a  continuance  under  the  facts  and  cir- 
cumstances set  out  in  the  affidavit  in  this  case.  The  grant- 
ing or  refusing  of  applications  for  continuance  are  largely 
within  the  discretion  of  the  trial  cou)*t,  and  unless  there  is 
an  abuse  of  such  discretion  the  denial  of  the  application  will 
not  constitute  a  good  cause  for  a  reversal  of  the  judgment. 

Nor  do  we  think  the  sickness  of  counsel  was  a  sufficient 
ground  for  continuance.  It  is  not  stated  in  the  affidavit  how 
long  Mr.  Giffijrd  htfd  been  sick,  and,  for  aught  we  know, 
sufficient  time  may  have  elapsed  for  employing  additional 
counsel  or  for  giving  Mr.  Fippen,  the  partner  of  the  absent 
attorney,  ample  instructions  as  to  the  defence  and  advising 
him  in  the  premises.  We  do  not  think  it  is  shown  that  the 
absence  of  the  attorney,  Giffi>rd,  prejudiced  the  appellant's 
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case.  Whitehall  v.  LanCy  61  Ind.  93 ;  Bdek  v.  Belcky  97  lud. 
73;  Mo^lder  v.  Kempf,  115  Ind.  459. 

We  have  examined  all  the  errors  discussed  and  find  none 
for  which  we  feel  authorized  to  reverse  the  judgment.  While 
we  have  serious  doubts  as  to  the  propriety  of  holding  a 
county  liable  for  services  rendered  under  the  circumstances 
disclosed  in  this  case^  we  must  adhere  to  the  well-established 
rule  that  an  appellate  court  in  this  State  will  reverse  a  cause 
only  for  some  specified  legal  reason,  properly  presented  by 
the  record  and  discussed  in  the  brief  of  appellant's  counsel. 
It  was  the  duty  of  the  court  below  to  grant  a  new  tfial  un- 
less it  was  clearly  satisfied  that  the  result  reached  was  just 
and  proper^  and  having  failed  to  do  this^  we  must  assume 
that  the  sanction  it  gave  to  the  verdict  was  justified  by  the 
facts  and  circumstances  of  the  case,  of  which  it  was  in  a 
much  better  position  to  judge  than  we  are. 

Judgment  affirmed. 

FUed  March  30, 1892. 


No.  602. 

The  State,  ex  bel.  Meenach,  v.  Taylor. 

BAancAXDY. ^Evidence, — BUevomey  of.—Exdunon  cf, — BevemUe  Error. — In 
an  action  for  bastardyi  where  the  defendant  had  testified  that  he  was 
absent  from  the  town  where  the  child  was  begotten  from  the  3d  to  the 
18th  of  a  certain  month,  covering  the  time  within  which  the  child 
was  said  to  have  been  begotten,  it  was  proper  for  the  plaintiff,  on  re- 
buttal, to  prove  that  the  defendant  was  in  said  town  on  the  tenth  of 
said  month,  said  evidence  tending  to  weaken  the  foundation  of  hia 
alibi. 

From  the  Boone  Circuit  Court. 

0.  M,  Zion,  8.  M.  Balaton  and  M,  Keefer^  for  appellant. 

Black,  J. — This  was  a  prosecution  for  bastardy.     In  the 
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circuit  court,  upon  trial  by  jury,  a  verdict  for  the  appellee 
"was  returned,  upon  which  judgment  was  rendered,  the  appel-  • 
lant's  motion  for  a  new  trial  having  been  overruled. 

On  the  trial,  the  relatrix  testified  that  the  child  was  be- 
gotten by  the  appellee  along  about  the  17th  of  February, 
1888,  at  night,  in  the  city  of  Lebanon,  Indiana. 

The  appellee  testified,  in  his  own  behalf,  that  he  did  not 
have  sexual  intercourse  with  the  relatrix  on  the  17th  of 
February,  1888 ;  that  at  that  time  he  was  working  on  a  rail- 
road, in  charge  of  a  construction  train,  at  Cicero  bridge, 
about  twenty-three  miles  from  Lebanon ;  that  he  left  Leb- 
anon on  the  3d  of  February,  1888,  and  that  from  that  date 
until  the  18tb  of  the  same  month  he  was  not  in  Lebanon. 

On  cross-examination  he  testified  that  he  was  not  in  Leb- 
anon on  the  night  of  the  10th  of  February,  1888,  and  did 
not  accompany  Nora  Woods  home  from  a  designated  church 
in  that  town  that  night. 

After  the  close  of  the  appellee's  evidence,  Nora  Woods, 
testifying  as  a  witness  for  the  appellant,  was  asked  by  coun- 
sel for  the  appellant  to  state  whether  or  not  the  appellee  ac- 
companied her  home  from  said  church  in  Lebanon  on  the 
evening  of  tjie  10th  of  February,  1888  ?  The  appellee  ob- 
jected ;  whereupon  the  appellant  offered  to  prove  by  the 
witness  that  the  appellee  was  at  Lebanon,  Indiana,  on  the 
evening  of  the  10th  of  February,  1888,  and  accompanied  the 
witness  home  from  said  church,  but  the  court  sustained  the 
appellee's  objection. 

We  have  not  received  a  brief  from  the  appellee,  but  the 
specific  objection  stated  in  his  behalf  in  the  court  below  was, 
that  the  proposed  evidence  was  not  properly  rebuttal  evi- 
dence, and,  if  competent  at  all,  would  be  evidence  in  chief 
Evidence  relating  to  the  defence  of  an  alibi  properly  came 
first  from  the  defendant,  after  the  plaintiff  had  rested.  In 
the  presentation  of  the  plaintiff's  case  in  chief,  while  it  would 
have  been  competent  and  proper  to  show  the  previous  asso- 
ciation of  the  defendant  with  the  relatrix  {3Iark8  v.  StatCy  ex 
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reL,  101  Ind.  353),  evidence  of  his  presence  in  Lebanon  on 
*  tlie  10th  of  February,  alone  or  in  company  with  another  wo- 
man, would  not  have  been  cumulative  evidence  in  support 
of  the  appellant's  case  in  chief. 

The  appellee,  in  making  his  defence  of  an  alibi,  for  the 
purpose  of  showing  his  absence  from  Lebanon  *^  along  about '' 
the  17th  of  February,  testified  to  his  departure  from  that 
place  on  the  3d  of  that  month,  and' his  employment  at  an- 
other place  from  that  date  till  after  the  time  when  the  child 
was  begotten,  as  indicated  by  the  appellant's  evidence.  He 
proceeded  upon  a  definite  theory.  He  built  up  the  structure 
of  an  alibi  from  certain  alleged  continuing  circametances. 
The  rejected  evidence  tended  to  throw  doubt  upon  the  con- 
clusion that  he  was  absent  about  the  17th  of  February,  by 
weakening  the  force  of  the  story  of  the  pretended  absence 
from  the  3d  to  the  18th  of  February. 

The  fact  of  his  presence  at  another  place  about  the  17th 
of  February  was  relevant  to  the  issue.  Cicero  Bridge  was 
not  so  far  distant  from  Lebanon  that  he  could  not  easily  have 
gone  from  the  latter  place  to  the  former  in  less  time  than  the 
interval  between  th^  10th  and  the  17th  of  February.  It 
might  be  said,  therefore,  that  the  proposed  evidence  that  he 
was  at  Lebanon  on  the  evening  of  the  10th  would  not  of 
itself  be  relevant  to  the  question  whether  or  not  he  was  at 
Cicero  Bridge  on  the  17th.  But  the  proposed  evidence  was 
admissible  if  it  tended  to  make  improbable  any  relevant  fact 
in  evidence  which  was  inconsistent  with  the  alleged  fact  on 
which  the  appellant  depended  foi*  recovery.  Evidence  tlyit 
the  appellee  was  in  Lebanon  on  the  evening  of  the  10th  of 
February  would  tend  to  neutralize  the  effect  of  the  testimony 
of  the  appellee.  It  would  tend  to  show  the  weight  and  value 
to  be  given  to  his  testimony.  Whitney  v.  City  of  Boston,  98 
Mass.  312. 

It  did  not  merely  tend  to  contradict  the  answer  made  by 
the  appellee  on  cross-examination,  but  it  also  tended  to  con- 
tniilict  hi.s  story,  given  in  his  examination  in  chief,  that  he 
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had  been  absent  from  Lebanon,  engaged  at  Cicero  Bridge, 
from  the  3d  to  the  18th  of  February.  His  account  of  his 
absence  during  a  period  covering  the  time  when  the  child  was 
said  to  have  been  begotten  is  to  be  treated  as  a  connected 
and  entire  narrative  relevant  to  the  issue.  The  proposed  ev- 
idence tended  to  weaken  the  foundation  of  the  alibi,  and  its 
rejection  was  error. 

The  judgment  is  revessed,  and  the  cause  is  remanded  for 
a  new  trial. 

Fikd  March  4»  1892. 


No,  306. 

Ogdek  V.  Eelset. 


.  Masrtxd  Woman.— IFi/e't  Separate  Beal  EttaU.—  Work  Dene  and  Material 
Fumiehed  For. —  When  Wife  Not  Liable, — Sufidency  of  Annoer, — Argumen- 
iadve  Denial — Demurrer. — HamUees  Ehror.^^In  an  action  to  recover  for 
work  done  on  the  defendant's  real  estate,  a  paragraph  of  answer  was 
good  which  alleged  that  at  the  time  said  work  was  done  and  said  ma- 
terials were  famished  the  defendant  was  a  married  woman  and  that 
said  real  estate  was  her  own  separate  property ;  that  the  plaintiff  did 
said  work  and  furnished  said  materials  under  an  order  from  and  con- 
tract with  the  defendant's  husband,  since  deceased ;  that  she  in  no  way 
contracted  for  the  performance  of  said  work  and  the  furnishing  of  said 
materials,  but  the  same  was  the  separate  contract  and  debt  of  her  said 
deceased  husband,  and  that  she  had  in  no  way  made  the  same  her  sep- 
arate and  individual  indebtedness.  Even  if  such  paragraph  of  an- 
swer be  regarded  as  an  argumentative  denial,  and  its  averments  prova- 
ble under  the  general  denial  on  file,  the  overruling  of  a  demurrer  thereto 
would  not  be  ground  for  reversing  the  judgment. 

SAXBL—NonrLiabUUy  of  Wife.^Work  Done  on  Husband' $  Credit.— Hus- 
band's Agency. — How  Established. — The  fact  that  a  married  woman  was 
the  owner  of  the  property  upon  which  the  work  and  materials  sued  for 
were  applied  would  not  make  her  liable  if  her  husband,  upon  his  own 
contract  and  credit  alone,  with  the  plaintiff,  procured  the  work  to  be 
done  and  the  material  to  be  furnished.  The  law  will  not  declare  the 
husband  to  be  the  agent  of  the  wife  in  such  a  case  simply  because  of  the 
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relation  between  them  and  because  of  the  fact  that  the  property  im- 
proved belonged  to  the  wife.  The  husband's  agency  is^  like  other  agen- 
cies, a  matter  of  fact  for  legal  ascertainment,  upon  all  the  proof. 

8amk,— Judgment  in  Favor  of  Wife,-^  When  WHl  Hot  be  i>Mftt»-6ed.— Where 
work  was  done  upon  the  separate  real  estate  of  a  married  woman,  and 
it  appeared  from  the  evidence  that  her  husband  first  spoke  to  the  plaint- 
iff about  doing  the  work,  and  when  done  it  was  charged  to  the  husband 
on  plaintiff 'g  books,  and  the  evidence  tended  to  show  that  the  payments 
were  made  by  the  husband,  a  judgment  in  favor  of  the  wife  will  not  be 
disturbed.  » 

8amb. — Agreement  Between  Husband  and  Wife  Concerning  Im'pfroiwmenU.—Adr 
miseihility  of. — In  such  an  action  it  was  not  error  to  permit  the  defendant 
to  testify,  that  there  was  an  agreement  between  her  and  her  husband, 
not  made  in  the  presence  of  the  plaintiff,  that  certain  improvements^ 
when  made  on  said  real  estate,  ishould  be  paid  for  by  the  husband.  This 
evidence  was  proper  as  tending  to  show  that  the  husband  was  contract- 
ing with  the  plaintiff  for  himself  and  not  for  h%r. 

Nbw  TbiaJj.— Newly- IHacovered  Evidence, — ^ffdaxnX  oj  WHnen  Ladang.—k 
motion  for  a  new  trial  on  the  ground  of  newly-discovered  evidence  was 
properly  overruled  where  the  affidavit  of  the  witness  from  whom  the 
newly -discovered  evidence  was  to  come  was  not  produced,  and  its  ab- 
sence was  unaccounted  for. 

Instructions  to  Juby. — Absence  cf  from  i2ccotTd.—i¥e»u«^«to«.—- Where 
the  record  failed  to  disclose  what  instructions  were  given  to  the  jury,  in 
the  absence  of  anything  to  show  the  contrary  it  must  be  presumed  that 
the  court  gave  to  the  jury  all  necessary  and  proper  instructions. 

From  the  Allen  Superior  Court. 
A.  Zollars,  S.  F.  Swayne  and  N,  D.  Doughman^  for  ap- 
pellant. 
J.  B,  HarpeVy  for  appellee. 

New,  J. — The  appellant's  complaint  is  in  three  para- 
graphs, to  recover  for  plumbing  done  on  real  estate  be-, 
longing  to  the  appellee. 

The  first  paragraph  is  on  account,  for  work  done  and 
materials  furnished  at  the  request  of  the  appellee,  as  set 
out  in  a  bill  of  particulars.  The  second  paragraph  is  for 
the  work  and  materials  named  in  said  bill  of  particulars, 
it  being  further  alleged  that  the  appellee  was  the  owner 
of  certain  real  estate  in  the  city  of  Fort  Wayne,  and  that 
for  the  betterment  of  said  real  estate  she  employed  the 
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appellant  to  do  the  work  and  furnish  the  materials  afore- 
said. The  third  paragraph  relates  to  the  same  work  and 
materials,  alleging  that  the  appellee  ordered  the  same, 
agreed  to  pay  the  appellant  therefor,  knew  of  and  in- 
spected it  while  the  work  was  being  done,  and  made  no 
objection  thereto. 

A  personal  judgment  for  $250  is  asked.  No  other  relief 
is  contemplated  or  demanded  in  either  paragraph  of  the 
complaint. 

An  answer  of  two  paragraphs  was  filed.  The  first  was 
a  general  denial.    The  second  was  as  follows : 

^^  And  for  a  further  answer  and  defence  the  defendant 
says  that  the  real  estate  upon  which  the  work  and  labor 
was  performed  and  for  which  the  materials  were  fur- 
nished was  and  is  her  own  separate  property ;  that  at  the 
time  said  work  was  done  and  materials  furnished  the  de- 
fendant was  a  married  woman ;  that  the  plaintifi*  did  sa\4 
work  and  furnished  said  materials  under  an  order  from 
and  contract  with  the  defendant's  husband,  since  deceased ; 
that  the  defendant  gave  to  the  plaintiff  no  order  therefor 
nor  her  consent  thereto  in  writing ;  that  she  in  no  way 
contracted  for  the  performance  of  said  work  and  the 
furnishing  of  said  materials,  but  the  same  was  and  is  tli^e 
separate  contract  and  debt  of  her  said  deceased  husband, 
and  that  she  has  in  no  way  since  said  time  made  the 
same  her  separate  and  individual  indebtedness.'" 

A  demurrer  to  this  paragraph  of  the  answer  being  over- 
ruled a  reply  of  general  denial  was  filed. 

The  cause  was  tried  by  a  jury  and  verdict  returned  for 
the  appellee.  Over  the  appellant's  motion  for  a  new 
trial,  judgment  was  rendered  for  the  defendant  for  costs. 

The  appellant  has  assigned  as  error  the  overruling  of 
the  demurrer  to  the  second  paragraph  of  the  answer  and 
the  overruling  of  the  motion  for  a  new  trial. 

It  is  contended  by  counsel  for  the  appellant  that  the 
second  paragraph  of  the  answer  is  based  wholly  upon  the 
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idea  that  the  appellee  is  not  liable  for  the  reason  that  she 
gave  no  written  order  for  the  doing  of  the  work. 

Section  5123,K.  S  1881  declares  that : 

"Whenever  repairs  or  improvements  are  made  on 
real  property  of  the  wife  by  order  of  the  husband,  with 
her  consent  thereto,  in  writing,  delivered  to  the  contrac- 
tor or  person  performing  the  labor  or  furnishing  the  ma- 
terial, she,  alone,  shall  be  personally  liable  for  the  labor 
performed  or  the  material  furnished/' 

It  would  seem  that  in  the  preparation  of  the  second 
paragraph  of  the  answer  this  section  of  the  statute  was 
thought  of,  and  that,  therefore,  it  was,  among  other 
things,  alleged  that  the  *^  defendant  gave  no  order  to  the 
plaintiflF  therefor  nor  her  consent  thereto  in  writing." 
But  there  is  much  more  than  that  in  the  paragraph.  It 
is  alleged  that  the  work  was  done  and  materials  fur- 
lished  upon  the  order  of  her  husband,  and  upon  a  contract 
with  him ;  that  she  in  no  way  contracted  for  the  perform- 
ance of  said  work  and  the  furnishing  of  said  ma- 
terials, but  that  the  same  was  and  is  the  separate  contract 
and  debt  of  her  said  husband,  and  that  she  has  in  no  way 
made  the  same  her  separate  and  individual  indebtedness. 

The  allegations  found  in  the  paragraph  are,  we  think, 
ample  to  dispute,  and  meet  the  liability  asserted  in  the 
complaint,  express  or  implied.  It  difters  materially  from 
the  paragraph  of  answer  held  to  be  insufficient  in  Neeley 
V.  Searight,  118  Ind.  816.  It  may  be  that  it  is  an 
argumentative  denial,  and  that  its  material  averments 
could  have  been  proved  under  the  general  denial,  but  if 
so  the  overruling  of  the  demurrer  thereto  would  not,  on 
that  account,  be  s^round  for  reversing  the  judgment.  State, 
ex  rel,  v.  Wylie,  86  Ind.  896 ;  Sohn  v.  JerviSj  101  Ind.  578 ; 
Leary  v.  Morariy  106  Ind.  560. 

Each  paragraph  of  the  complaint  alleges,  in  substance, 
an  employment  of  the  appellant  by  the  appellee  to  do  the 
work  and  furnish  the  materials  sued  for. 
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A  contract,  in  legal  contemplation,  is  an  agreement  be- 
tween two  or  more  parties,  for  the  doing,  or  the  not  doing, 
of  some  particular  thing.  The  contract  or  agreement  may 
be  express  or  implied;  express  when  it  consists  of  words 
written  or  spoken,  expressing  an  actual  agreement  of  the 
parties ;  implied,  when  it  is  evidenced  by  conduct  mani- 
festing an  intention  of  agreement.  When  the  contract  is 
not  implied,  that  is,  one  not  created  or  implied  by  law, 
the  minds  of  the  parties  must  come  into  complete  accord, 
the  one  consenting  to  exactly  the  same  thing  the  other 
does.  In  implied  contracts,  although  there  can  not  be 
said  to  be  any  real  contract,  so  to  speak,  the  conduct  of 
the  parties  is  of  such  a  character  that  the  law  will  treat 
them  as  dealing  upon  the  basis  of  contract.  In  an  ex- 
press contract,  there  is  a  direct  promise  to  fulfill  it,  and 
where  the  contract  or  agreement  arises  by  implication, 
the  law  imputes  a  promise  to  fulfill  the  obligation. 

We  have  thiis  spoken  of  express  and  implied  contracts 
because  of  the  allusion  thereto  by  counsel. 

It  is  insisted  by  counsel  for  the  appellant  that  the  judg- 
ment should  be  reversed  upon  the  evidence.  It  is  urged, 
that  it  appears  from  the  evidence,  that  there  was  an  im- 
plied, if  not  an  express  liability,  resting  upon  the  appellee 
to  pay  the  appellant's  demand. 

The  appellee  was  the  owner  of  the  property  upon  which 
the  work  and  materials  sued  for  were  applied,  but  this 
would  not  make  her  liable,  if,  as  she  contends,  her  hus- 
band upon  his  own  contract  and  credit  alone  with  the 
appellant,  procured  the  work  to  be  done  and  the  materi- 
als to  be  furnished.  A  stranger  may  improve  the  property 
of  another,  and  yet  the  owner  not  necessarily  be  bound 
therefor.  See  Bickford  v.  DeaUy  58  N".  H.  185 ;  Bannen  v. 
MeCahiU,  8  N.  Y.  Supr.  916. 

The  law  will  not  declare  the  husband  to  be  the  agent 
of  the  wife  in  such  a  case,  simply  because  of  the  relation 
between  them,  and  because  of  the  further  fact,  that  the 
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property  improved  belonged  to  the  wife.  The  hasband's 
agency  is,  like  other  agencies,  a  matter  of  fact  for  legal 
ascertainment,  upon  all  the  proof.  Schouler  Domestic  Re- 
lations (4th  ed.),  sec.  153 ;  Payne  v.  Farr^  118  Mass.  74 ; 
Wallace  v.  Monroe,  22  111.  App.  602. 

So  far  as  presumptions  go,  if  the  husband  expends 
money  upon  the  wife's  real  estate,  the  law  will  presume 
that  he  does  it  for  her  benefit.  1  Washburn  Real  Prop. 
(5th  ed.),  346;  Lane  v.  Taylor,  40  Ind.  495. 

It  appears  from  the  evidence,  thatthe  appellee's  hus- 
band first  spoke  to  the  appellant  about  doing  the  work, 
and  when  done,  it  was  charged  to  the  husband  on  the 
books  of  the  appellant.  The  evidence  also  tends  to  show 
that  the  payments  made  were  by  the  husband. 

There  is  much  conflict  in  the  evidence  as  to  what  was 
said  and  done  by  the  parties  during  the  progress  of  the 
work. 

Whether,  upon  the  facts  proven,  the  appellant  was  en- 
titled to  recover  of  the  appellee,  was  a  question  to  be  de- 
termined by  the  jury  upon  proper  instructions  from  the 
court.  The  record  does  not  disclose  what  instructions 
were  given  to  the  jury.  In  the  absence  of  anything  to 
show  the  contrary,  we  must  presume  that  the  court  gave 
to  the  jury  all  necessary  and  proper  instructions.  Ford 
V.  Fordy  110  Ind.  89 ;  Lehman  v.  Hawks,  121  Ind.  541. 

There  was  evidence  tending  to  sustain  the  verdict. 
Whenever  there  is  evidence  fairly  tending  to  sustain  the 
verdict  on  every  material  point,  it  will  not  be  disturbed 
by  this  court,  although  there  may  be  conflict  and  appa- 
rently a  preponderance  against  the  verdict.  This  rule 
has  been  so  often  declared  that  the  reason  upon  which  it 
is  founded,  and  the  authorities  in  support  of  it,  need  not 
be  given. 

Newly-discovered  evidence  is  one  of  the  grounds  as- 
signed for  a  new  trial.  The  motion  was  supported  by  the 
affidavit  of  the  appellant,  but  the  affidavit  of  the  witness 
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from  whom  the  newly  discovered  evidence  was  to  come, 
was  not  produced,  nor  was  the  absence  of  such  affidavit 
accounted  for.  Priddy  v.  Dodd,  4  Ind.  84 ;  Gibson  v.  State , 
9  Ind.  264 ;  Shipman  v.  State,  38  Ind.  549;  Hill  v.  Eoach, 
72  Ind.  57 ;  Gardner  v.  State^  ex  rel.y  94  Ind.  489 ;  Quinn 
V.  State,  123  Ind.  59. 

It  was  also  urged  as  a  reason  for  a  new  trial  that  the 
appellee  was  permitted  to  testify  over  the  objection  of  the 
appellant  that  there  was  an  agi'eement  between  the  ap- 
pellee and  her  husband — not  made  in  the  presence  of  the 
appellant — that  certain  improvements  on  the  property, 
when  made,  should  be  paid  for  by  the  husband. 

This  evidence  was  proper  as  tending  to  show  that  the 
husband  was  contracting  with  the  appellant  for  himself, 
and  not  for  her.  It  was  entirely  competent  for  the  appel- 
lee and  her  husband  to  so  agree,  without  consulting  oth- 
ers and  without  calling  upon  others  to  hear  or  witness  the 
agreement.  Its  weight  when  testified  to  was  for  the  jury 
to  determine. 

No  reason  which  we  would  be  warranted  in  treating  as 
sufficient  is  shown  for  reversing  the  judgment.  It  is 
therefore  affirmed  with  costs. 

Filed  March  30, 1892. 


No.  290. 

McFadden  v.  Schboedeb. 

CoBVBBSlON.—JSai^or  and  Bailte.^Afmoer  cf  Confession  and  Awwkmce.Svfi. 
cieney  of. — ^In  an  action  to  recover  damages  for  an  alleged  wrongful  con- 
version of  goods  left  with  the  defendant  as  bailee,  the  complaint  alleged 
that  the  plaintiff  deposited  with  the  defendant  certain  described  per- 
sonal property  for  safe  keeping ;  that  the  defendant  accepted  the  same 
for  a  consideration,  and  agreed  to  care  for  it,  and  return  it  to  the  plain, 
tiff  on  demand  ;  that  he  kept  it  so  negligently  that  most  of  it  was  lost 

Vol.  4.— 20 
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to  the  plaintiff,  and  that  the  defendant  wronfi^fullj  converted  the  prop- 
erty to  his  own  use.  To  the  complaint  the  defendant  filed  an  answer, 
alleging  that  if  any  of  the  goods  mentioned  in  the  complaint  were  de- 
posited with  him  bj  the  plaintiff,  they  were  so  deposited  bj  the  plaintiff 
as  the  administrator  of  an  estate  without  any  authority,  express  or  im- 
plied, from  the  defendant;  that  thereafter  the  plaintiff  was  removed  as^ 
such  administrator,  and  another  appointed  in  his  stead ;  that  the  plain- 
tiff's successor  in  said  trust  notified  the  defendant  of  his  appointment, 
and  took  possession  and  control  of  the  goods  mentioned  in  the  com- 
plaint as  administrator,,  and  inventoried  the  same  as  a  part  of  the  es- 
tate ;  that  said  property  was  offered  for  sale  by  the  administrator  at 
private  sale,  by  order  of  the  court,  and  purchased  by  the  defendant  at 
its  full  appraised  value,  and  the  cash  paid  by  him  for  the  same ;  that 
said  sale  was  in  all  things  approved  by  the  court ;  that  the  defendant 
never  had  the  possession  or  control  of  said  property  by  agreement  or 
otherwise  until  after  said  purchase  by  him  from  said  administrator,  and 
that  the  plaintiff  never  was  the  owner  of  said  goods,  either  legally  or 
equitably,  and  never  did  have  or  hold  any  interest  or  claim  in  and  to 
said  goods  in  any  other  capacity  than  as  administrator. 

Held,  that  the  answer  was  good  as  a  plea  of  confession  and  avoidance. 

Same. — Reply. — Title  by  Relation,— Replevin. — A  reply  to  said  answer  was 
good  which  admitted  the  material  averments  of  the  same,  but  alleged 
that  the  property  described  in  the  complaint  was  in  the  possession  of 
certain  parties,  and,  believing  in  good  faith  that  it  belonged  to  the  es- 
tate of  his  decedent  instituted  two  replevin  suits  for  the  same ;  that 
the  title  to  said  property  was  determined  to  be  in  the  defendants  to 
said  actions,  and  judgments  of  return  were  awarded;  that  upon  appeal 
to  the  Supreme  Court  one  of  said  judgments  was  affirmed,  the  other 
cause  not  having  been  appealed  ;  that  by  reason  of  the  conversion  of 
the  property  by  the  defendant  to  the  action  at  bar,  be  was  not  able  to 
return  the  same  to  the  adjudged  owners ;  that  they  instituted  suita 
against  him  and  his  sureties  on  the  bonds  and  undertakings  in  said  re- 
plevin suits,  and  recovered  judgment  against  him  and  his  sureties  for 
the  full  value  of  said  goods,  with  all  costs,  which  judgments  were  after- 
wards paid  by  him  out  of  his  own  property,  and  that  he  thereby  be- 
came the  owner  of  said  goods,  and  that  the  defendant  purchased  said 
property  with  a  full  knowledge  of  all  of  said  facts.  Under  the  aver- 
ments of  the  reply,  the  title  to  the  property  became  vested  in  the  plain- 
tiff individually,  and  not  in  the  estate  of  which  he  was  administrator. 
It  became  a  title  by  relation,  and  dated  back  to  the  conversion  by  de- 
fendant. 

Same. — Departure  in  Pleading,— The  reply,  in  admitting  that  the  property 
was  nominally  held  by  the  plaintiff  as  administrator,  but  that  in  fact 
the  estate  for  which  he  was  then  acting  in  such  capacity  was  not  the 
owner  thereof,  but  other  parties  were  the  real  owners,  and  through 
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them  he  hecame  the  owner  of  the  property  b^  relation,  was  not  a  de- 
parture from  the  averments  of  the  complaint.  Chaplin  t.  Baker ,  124 
Ind.  385,  distinguished. 

Same.— DefenclotU  Iduat  Standby  His  Answer,— Title  Through  TUrd  Party.— 
Oondusivenea  of  JudgmejU  upon  Parties  and  iVi©i«8. — The  defendant  hav- 
ing claimed  title  through  the  estate  mentioned  in  his  answer,  can  not 
insist  that  some  third  party  might  have  owned  the  property,  who  had 
not  been  barred  by  the  replevin  proceedings,  and  that  he  might  have  de- 
rived title  through  such  third  party.  The  estate  was  a  party  to  both 
of  the  actions  in  replevin,  and  bound  by  them,  and  the  defendant  be- 
ing the  privy  of  said  estate,  was  also  bound  by  them. 

Bepixvin. — Judgment  for  AeLum  of  Property, — Dismissal  of  Action  by  Ftain^ 
tiff. — A  judgment  in  replevin  for  the  return  of  the  property  is  none  the 
less  binding  between  the  parties  because  the  action  was  dismissed  by 
the  plaintiff.  The  dismissal  was  a  practical  confession  by  the  plaintiff 
that  he  had  no  claim  to  the  property. 

Same. — Judgment  for  Value  of  Property. — Payment  of, — Title  to  Property  in 
whom  Vested.— Judgment  on  Beplevin  Bond. — As  a  general  rule,  where  the 
value  of  the  property  in  dispute  is  fixed  by  the  verdict  of  the  jury  or 
finding  of  the  court,  and  a  judgment  is  rendered  for  the  amount  of  such 
value,  and  the  judgment  is  paid,  the  title  to  the  property  becomes  vested 
in  the  party  against  whom  the  judgment  was  rendered.  If  the  owner 
elect  to  take  a  judgment  on  the  replevin  bond  and  collect  it,  he  has 
thereby  abandoned  his  right  to  the  property,  and  the  title  passes  as 
fully  as  if  it  had  been  transferred  by  purchase. 

PBACncE. — Argumentative  Denial. — Demurrer. — Motion  to  Strike  Out. — Argu- 
mentativeness in  a  pleading  is  not  a  cause  for  demurrer.  It  goes  to  a 
defect  of  form,  merely,  and  not  of  substanoe.  The  proper  practice  is  to 
move  to  strike  it  out,  but  even  then,  as  the  ruling  upon  it  can  not  affect 
its  merits,  it  will  not  be  considered  upon  appeal. 

Same. — Beply. — Demurrer. — General  Denial. — It  is  error  to  sustain  a  de- 
murrer to  a  paragraph  of  reply  when  it  can  not  be  presumed  that  the 
court  admitted,  under  the  general  denial,  that  which  would  have  been 
competent  only  under  the  special  reply. 

Title. — By  Bdation. — Innocent  Purchaser. — The  doctrine  of  title  by  rela- 
tion is  never  given  force  when  an  unconscionable  result  would  follow, 
and  is  given  force  only  when  no  intervening  rights  of  innocent  pur. 
chasers  are  impaired. 

From  the  Shelby  Circuit  Court. 

J.  B.  McFadden,  T.  B.  Adams,  J.  T.  Carter  and  J.  H. 
Phillipy,  for  appellant. 

A.  F.  Wraxjy  D.  L.  Wilson  and  E.  P.  Ferris^  for  appellee. 


Digitized  by  CjOOQIC 


308        APPELLATE  COURT  OF  INDIANA, 

McFadden  v.  Schroeder. 

Reinhard,  J. — Action  by  McFadden  against  Schroeder 
for  damages  for  an  alleged  wrongful  conversion  of  McFad- 
den's  goods  left  with  Schroeder  as  bailee. 

The  complaint  is  in  five  paragraphs.  The  appellee  de- 
murred separately  to  each  paragraph.  The  demurrer  was 
overruled  as  to  the  first,  second,  fourth  and  fifth,  and  sus- 
tained to  the  third.  The  appellee  answered  in  four  para- 
graphs. The  second  paragraph  was  stricken  out.  A  de- 
murrer to  the  third  and  fourth  paragraphs  of  the  answer  was 
overruled.  The  appellant  then  filed  a  reply,  which,  by  sub- 
sequent amendment,  was  made  to  consist  of  three  paragraphs. 
A  demurrer  was  sustained  to  the  second  and  third  para- 
graphs, as  amended.  The  cause  was  then  submitted  for  trial 
to  the  court,  who,  at  the  request  of  the  appellant,  made  a 
special  finding  of  the  facts  and  conclusions  of  law  thereon 
and  upon  these  rendered  judgment  for  costs  against  the  ap- 
pellant. 

We  are  asked  to  reverse  the  judgment  on  account  of  the 
sustaining  of  the  demurrer  to  the  third  paragraph  of  the 
complaint.  We  have  examined  each  paragraph  carefully,  and 
are  of  the  opinion  that,  even  if  this  one  is  sufficient,  the  ap- 
pellant was  not  harmed  by  the  ruling,  for  the  same  facts  were 
ajdmissible  under  the  other  paragraphs.  Works  Pr.  and  PL, 
section  573. 

We  pass  to  the- second  specification  of  erroi*,  which  is  the 
overruling  of  the  appellant^s  demurrer  to  the  third  and 
fourth  paragraphs  of  the  answer. 

In  order  to  perceive  the  application  of  the  averments  of 
the  answer  to  those  of  the  complaint,  it  will  be  proper  to 
have  before  us  the  substance  of  the  different  paragraphs  of 
the  complaint  to  which  these  paragraphs  of  the  answer  are 
addressed. 

The  first  paragraph  avers  that  the  appellant  deposited  with 
the  appellee  certain  described  personal  property  for  safe- 
keeping, and  that  the  appellee  accepted  the  same  for  a  con- 
sideration and  agreed  to  care  for  it  and  return  it  to  the  ap- 
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pellant  on  demand^  bat  that  he  converted  the  property  to  his 
own  ase,  to  the  damage  of  the  appellant. 

The  second  paragraph  differs  from  the  first  only  in  alleg* 
ingy  besides  the  facts  contained  in  the  first  paragraph,  that  of 
a  demand  and  refusal,  and  also  that  while  the  appellee  had 
possession  of  the  property,  as  the  bailee  of  the  appellant,  he 
kept  it  with  such  poor  care  and  negligence  that  most  of  it 
was  lost  to  the  appellant. 

The  fourth  paragraph  is  substantially  like  the  second,  but 
contains  the  additional  averment  of  a  wrongful  conversion. 

The  fifth  paragraph  is  in  all  essentials  like  the  fourth. 

Of  the  four  paragraphs  of  the  answer  the  first  contained 
the  general  denial.  The  second  was  stricken  out  by  the 
court. 

The  third  paragraph  is  as  follows :  '^  The  defendant  says 
that  if  the  plaintiff  ever  deposited  any  of  the  goods  men- 
tioned in  his  complaint  or  any  other  goods  with  him  or  in 
his  cellar  it  was  done  and  said  goods  were  so  left  in  his  cel- 
lar by  plaintiff  as  the  administrator  of  the  estate  of  Joseph 
Nichols,  deceased,  and  defendant  says  that  the  only  goods 
that  were  ever  left  and  deposited  in  his  cellar  and  with  him 
by  plaintiff  as  the  administrator  of  said  Joseph  Nichols'  es- 
tate were  the  following : "  (Enumerating  them.)  "  That  said 
goods  were  placed  in  his  cellar  under  his  business  house  on 
Harrison  street  by  plaintiff,  as  the  administrator  of  one  Joseph 
Nichols,  deceased,  without  any  authority,  express  or  implied, 
from  defendant  whatever;  and  defendant  says  that  after 
placing  said  goods  in  his  cellar,  as  aforesaid,  by  plaintiff, 
and  on  the  ■  day  of  188-,  one  John  B.  Stump  and  others 
commenced  a  certain  action  in  the  Shelby  Circuit  Court  by 
filing  a  complaint  and  potion  to  have  the  said  McFadden, 
this  plaintiff,  removed  as  the  administrator  of  the  said  estate 
of  Joseph  Nichols,  deceased ;  that  the  issues  were  made  and 

such  proceedings  had  in  this  cause  that  on  the day  of 

,  the  court,  after  hearing  the  evidence  in  said  cause,  or- 
dered that  said  McFadden  be  removed  as  such  administrator 
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of  said  estate,  and  said  order  and  judgment  of  the  court  re- 
mbving  said  McFadden  was  by  him  appealed  from,  to  the 
Supreme  Court  of  Indiana,  and  afterwards,  to  wit,  on  the 

day  of ,  1884,  the  judgment  of  the  court  below 

removing  said  McFadden  as  such  administrator  was  in  all 
things  a£Srmed  by  said  Supreme  Court  of  Indiana.  And 
defendant  says  that  thereafter,  to  wit,  March  6,  1884,  the 
judge  of  the  Shelby  Circuit  Court  duly  appointed  one  David 
L.  Wilson  administrator  of  said  Joseph  Nichols'  estate,  and 
said  Wilson  duly  qualified  and  took  upon  himself  the  admin- 
istration of  said  estate ;  that  said  Wilson  immediately  notified 
said  Schroeder  of  his  said  appointment,  and  took  possession* 
and  control  of  said  goods  as  such  administrator,  and  on  the 
7th  day  of  March,  1884,  filed  in  the  oflSce  of  the  clerk  of 
the  Shelby  Circuit  Court,  the  court  having  jurisdiction  of 
said  estate,  an  inventory  of  the  property  of  said  Nichols,  de- 
ceased, placed  in  defendant's  cellar  by  plaintiflF,  as  aforesaid^ 
as  the  property  of  said  Nichols,  deceased,  and  being  the  prop- 
erty specifically  described  and  set  out  above  in  this  an- 
swer. And  defendant  further  says  that  on  the  8th  day  of 
March,  1884,  said  Wilson,  as  such  administrator,  filed  in 
said  circuit  court  his  petition  to  sell  the  property  of 
Joseph  Nichols,  deceased,  being  the  property  herein  above 
described,  at  private  sale,  without  notice,  and  on  the  same 
day  said  property  was  sold  by  said  Wilson  and  bought  by 
this  defendant  at  its  full  appraised  value,  and  defendant  says 
he  paid  the  cash  therefor,  and  said  Wilson  on  the  same  day 
reported  said  sale  of  said  property  to  the  Shelby  Circuit 
Court,  being  the  court  in  which  said  estate  was  pending,  and 
said  sale  was  in  all  things  approved  and  confirmed  by  the 
court.  And  defendant  says  the  same  property  for  which 
plaintiflF  is  asking  damages  for  the  conversion  of  the  same, 
in  his  complaint  herein,  is  the  identical  property  purchased 
by  him  from  said  administrator,  Wilson ;  and  that  the  same 
nor  any  part  thereof  was  never  in  his  possession  or  control, 
by  agreement  or  otherwise,  until  after  said  purchase  of  said 
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.property  by  him  from  said  administrator  Wilson,  as  afore- 
said ;  that  the  said  McFadden,  plaintiff  herein,  is  not  now 
and  never  was  the  owner  of  said  goods,  either  legally  or 
equitably,  and  has  not  now  and  never  did  have  or  hold  any 
interest  or  ciaim  in  and  to  said  goods  in  any  other  capacity 
than  as  the  administrator  of  Joseph  Nichols,  deceased. 
Wherefore,'^  etc. 

One  of  the  objections  that  the  appellant  points  out  to  this 
paragraph  is  that  it  is  an  argumentative  denial.  Argumenta* 
tiveness,  however,  is  not  a  cause  for  demurrer.  It  goes  to  a 
defect  of  form  merely,  and  not  of  substance.  The  proper 
practice  is  to  move  to  strike  it  out,  but  even  then,  as  the 
ruling  upon  it  can  not  affect  the  merits,  it  will  not  be  con- 
sidered on  appeal.  1  Works  Pr.  and  PL,  section  502 ;  Sohn  v. 
JerviSy  101  Ind.  578;  Leary  v.  Moran,  106  Ind.  560;  Mays 
V.  Hedges,  79  Ind.  288. 

We  regard  this  paragraph  as  su£Qcient  by  way  of  an  an- 
swer of  confession  and  avoidance.  Bliss  Code  PL,  section 
341;  Cooper  v.  Smith,  119  Ind.  313;  Bottenberg  v.  Nixon, 
97  Ind.  106. 

The  fourth  paragraph,  as  we  have  seen,  is  substantially 
like  the  third.  The  court  correctly  overruled  the  demurrer 
to  each. 

The  appellant  challenges  the  correctness  of  the  court's  rul- 
ing in  sustaining  the  demurrers  of  the  appellee  to  the  second 
and  third  paragraphs  of  the  amended  reply. 

The  substance  of  the  second  paragraph  is  as  follows : 

It  admits  the  material  averments  contained  in  the  third 
and  fourth  paragraphs  of  the  answer,  but  says  that  while  he 
was  still  the  administrator  of  said  estate,  the  property  de- 
scribed in  the  complaint  came  into  his  possession  in  the  fol- 
lowing manner :  That  a  portion  of  it,  which  he  describes, 
was  in  the  possession  of  James  R.  Boss  and  John  B.  Stump, 
and  another  portipn  named  was  in  the  possession  of  Emil 
Fritz  and  others,  and  all  of  said  property  was  claimed  by 
those  parties  as  their  own,  and,  believing  in  good  faith  that 
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said  property  belonged  to  the  estate  of  his  decedent,  he- 
brought  two  replevin  suits  for  the  same  in  the  Shelby  Cir- 
cuit Court,  and  that  upon  issues  duly  formed  and  trial  of  said 
causes  the  court  determined  that  the  title  to  said  property 
was  in  the  defendants  to  said  suits,  and  awarded  judgments 
of  return  of  the  property,  and  that  upon  appeal  to  the  Su- 
preme Court  at  least  one  of  said  judgments  was  affirmed, 
the  other  cause  not  having  been  appealed ;  that  by  reason  of 
the  conversion  of  said  property  by  the  appellee  he  was  not 
able  to  return  the  same  to  the  adjudged  owners  thereof,  and 
that,  therefore,  those  parties  instituted  suits  against  him  and 
his  sureties  on  the  bonds  and  undertakings  which  he  had  ex- 
ecuted in  said  replevin  suits, and  recovered  judgments  against 
him  and  his  sureties  for  the  full  value  of  said  goods,  together 
with  all  costs,  which  judgments  were  afterwards  paid  by  him 
out  of  his  own  property,  and  that  he  thereby  became  the 
owner  of  said  goods.  He  further  says  that  the  appellee  was 
fully  acquainted  with  and  bad  knowledge  at  the  time  of  all 
the  facts  and  proceedings  referred  to  and  of  the  payment  by 
him  of  said  judgments,  etc. 

Was  this  paragraph  of  the  reply  sufficient  to  withstand 
the  attack  by  demurrer? 

It  must  be  assumed  that  the  title  to  the  goods  in  contro- 
versy was  fully  litigated  in  the  actions  of  replevin  ;  that  the 
litigation  was  in  good  faith,  and  that  the  decision  of  the 
court  was  a  conclusive  adjudication  of  the  title  to  the  prop- 
erty.    McFadden  v.  Fritz,  110  Ind.  1. 

The  question  then  arises,  what  became  of  the  legal  title  to 
the  property  after  the  adjudged  owners  abandoned  it  and 
pursued  their  remedy  on  the  bond  ?  For  it  can  not  be  true 
that  after  these  parties  obtained  judgments  on  the  replevin 
bonds,  and  the  payment  of  those  judgments,  they  still 
retained  the  title  to  the  property,  as  that  would  give  them 
double  payment  for  the  same  thing,  or  a  double  redress  for 
the  same  wrong.     But  the  title  to  the  goods  must  have  re- 
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maiiied  somewhere  during  tlie  time  after  the  goods  were  de- 
posited with  appellee  aud  before  the  bringing  of  this  action. 

As  a  general  rule,  where  the  value  of  the  property  in  dis- 
pute is  fixed  by  the  verdict  of  the  jury  or  finding  of  the 
court,  and  a  judgment  is  rendered  for  the  amount  of  such 
value,  and  the  judgment  is  paid,  the  title  to  the  property  be- 
comes vested  in  the  party  against  whom  the  judgment  waer 
rendered,  for  if  the  owner  elect  to  take  a  judgment  on  the 
replevin  bond,  and  collects  it,  he  has  thereby  abandoned  his 
right  to  the  property,  and  the  title  passes  as  fully  as  if  it  had 
been  transferred  by  purchase.  Cobbey  Repl.,  section  1174; 
1  Hilliard  Torts,  section  40  ;  Cooley  Torts,  sections  468-9  ; 
Houston  V.  Bibb,  5  Jones  L.  (N.  C.)  83 ;  2  Kent,  388 ;  Wells 
Bepl.,  section  779. 

Some  of  the  earlier  cases  go  to  the  extent  that  the  judg- 
ment itself  transfers  the  title,  whether  it  be  paid  or  not. 
Adams  y.Brougkten,  Andrews  (K.B.)  18  (2  Strange  (K.  B.) 
1078)  ;  Brown  v.  WooUon,  4  Croke  (K.  B.)  73. 

But  the  present  rule  in  England  and  ihe  United  States 
seems  to  be  that  it  is  not  the  judgment  alone  that  vests  the 
title,  but  that  there  must  also  be  a  satisfaction  of  the  judg- 
ment.    Cooley  Torts,  section  458-9. 

The  appellee's  counsel  fully  concede  that  this  is  the  law, 
but  contend  that  by  the  operation  of  this  rule  the  property 
became  vested,  not  in  McFadden  individually,  but  in  the  es- 
tate of  which  he  was  administrator. 

There  is  no  pretence  that  the  estate  paid  the  judgment,  or 
any  portion  thereof.  The  averments  are  that  the  judgment 
was  against  McFadden,  individually,  and  against  his  sureties 
on  the  replevin  bond,  and  that  McFadden  individually  paid 
the  judgment  afterwards.  This  being  true,  we  can  not  un- 
derstand by  what  rule  of  law  or  equity  the  title  to  the  prop- 
erty fell  to  the  estate.  In  reality,  the  estate  never  had  the 
title.  After  it  was  abandoned  by  Fritz  and  the  other  owners, 
it  became  vested  conditionally,  either  in  the  estate  or  in  Mc- 
Fadden.    Had  the  estate's  money  paid  the  judgment,  its  title 
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to  the  property  would  have  become  absolute,  aud  so  we  think 
when  McFadden  paid  the  judgment,  the  title  to  the  same  be- 
came perfect  in  him.  It  became  a  title  by  relation^  and  dates 
back  to  the  conversion  by  McFadden.  Cooley  Torts,  sec- 
tions 658-9. 

This  doctrine  of  relation  is  sought  to  be  invoked  here  by 
both  parties,  by  McFadden  individually,  and  the  appellee, 
through  the  estate  of  Nichols.  But  this  doctrine  is  never 
given  force  when  an  unconscionable  result  would  follow  there- 
from. Felton  v.  Smith,  84  lud.  485.  And  it  is  given  force 
only  when  no  intervening  rights  of  innocent  purchasers  are 
impaired.     German,  etc.,  Ins.  Co.  v.  Grim,  32  Ind.  249. 

The  appellee,  if  the  averments  of  this  paragraph  of  reply 
are  true,  can  not  be  regarded  as  an  innocent  purchaser,  for 
it  is  alleged  that  he  was  the  cause  of  the  appellant's  failure 
to  turn  over  the  property  to  Fritz  et  al.,  and  that  he  had  full 
notice  of  all  the  facts  which  secure  to  the  appellant  the  title 
to  the  property,  if  he  has  any  title.  He  stands  in  the  shoes 
of  the  estate  from  which  he  claims  he  purchased,  and  can  take 
no  greater  rights  than  it  had.  But  it  would  be  unconscion- 
able to  give  force  to  the  fiction  of  relation  in  favtfr  of  the 
estate,  for  it  had  paid  nothing  for  the  property.  Hence  that 
doctrine  could  not  be  invoked  either  in  favor  of  the  estate 
or  of  the  appellee  who  claims  through  it. 

The  appellant,  it  is  claimed  by  appellee's  counsel,  was  but 
a  surety  for  the  estate  of  his  intestate  when  he  paid  the  pen- 
alty of  the  undertaking  in  the  replevin  suit.  It  seems  to  us 
if  this  is  so  he  succeeds  to  any  rights  which  the  estate  might 
have  had,  by  payment  of  the  judgment,  through  subroga- 
tion, and  subrogation  is  allowed  when  necessary  to  the  ends 
of  justice. 

Nor  can  the  fact  that  the  judgment  was  not  paid  until 
long  after  the  conversion  of  the  property  by  the  appellee  be 
of  any  benefit  to  him.  When  he  purchased  the  goods  of 
Wilson,  the  administrator  de  bonis  non,  he  knew  the  facts, 
and  must  be  held  to  know  their  legal  consequences.     He 
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knew,  in  other  words,  that  McFaddeD  and  his  sureties  were 
liable  on  the  bond,  and  that  whenever  it  went  into  a  judg- 
ment and  was  paid,  it  would  be  the  absolute  property  of  Mc- 
Fadden. He  knew  furthermore  that  the  court  had  already 
determined  that  Nichols^  estate  had  no  -title  to  the  property 
and  that  it  had  acquired  none  by  any  subsequent  act  of  the 
administrator  or  of  the  court^  and  that  Wilson,  as  admin- 
istrator, when  he  offered  it  for  sale,  had  no  title  to  it  what- 
ever.    Hence  he  purchased  it  at  his  own  peril. 

We  therefore  think  the  facts  in  this  paragraph  sufiBcient 
as  a  reply. 

The  appellee  contends,  however,  that  if  there  was  error  in 
sustaining  the  demurrer  to  this  paragraph,  it  was  harm- 
less, as  the  same  facts  could  have  been  proved,  and  were  in 
fact  proved,  under  the  general  denial.  In  this  view  we  can 
not  concur. 

The  paragraph  does  not  merely  tend  to  negative  or  ex- 
plain the  averments  of  the  answer,  but  it  sets  up  a  theory 
which  is  altogether  inconsistent  with  it,  and  pleads  new  mat- 
ter in  avoidance,  which  was  not  admissible  under  the  gen- 
eral denial.  The  appellant  had  a  right  to  plead  these  facts 
and  take  the  opinion  of  the  court  upon  them,  and  it  can  not 
be  presumed  that  the  court  admitted  under  the  general  de- 
nial that  which  would  have  been  competent  only  under  a 
special  reply.'  The  appellee  was  not  bound  to  offer  evidence 
such  as  would  have  been  admissible  only  under  the  special 
reply.  He  effectually  preserved  his  rights  by  excepting  to 
the  ruling  upon  the  demurrer.  Nor  did  the  special  finding 
cure  the  error.     New  v.  Walker^  108  Ind.  365. 

The  court  should  have  overruled  the  demurrer  to  this  par- 
agraph of  the  reply. 

Had  the  court  overruled  the  demurrer  to  either  this  or 
the  third  paragraph  of  the  reply  and  sustained  it  as  to  the 
other,  then  it  would  not  have  been  reversible  error,  as  there 
would  then  still  have  been  one  good  paragraph  of  the  reply 
under  which  the  appellant  could  have  introduced  his  evi- 
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deDce.    Here,  however,  as  we  have  seen,  the  court  sustained 
the  demurrer  to  both  paragraphs.     This  was  error. 

We  need  not  notice  the  remaining  specifications  of  error,  as 
the  case  must  necessarily  be  reversed,  and  the  questions  will 
probably  not  arise  again. 

Judgment  reversed,  with  instructions  to  the  court  below 
to  overrule  the  demurrer  to  the  third  paragraph  of  the  re> 
ply,  and  for  further  proceedings  in  harmony  with  this  opin- 
ion. 
Filed  January  6, 1892. 

On  Petition  Fob  a  Rehearing. 

Reinhabd,  J. — The  appellee  files  a  petition  for  a  rehear* 
ing,  and  his  counsel  have  re«enforced  it  with  a  vigorous  brief. 
Their  contention  is  that  the  reply  is  a  departure  from  the 
facts  pleaded  in  the  complaint,  and  seeks  to  make  the  appel- 
lee liable  upon  a  theory  entirely  different  from  that  disclosed 
in  the  same.     In  this  view  of  counsel  we  can  not  concur. 

It  is  true  the  complaint,  in  its  several  paragraphs,  proceeds 
upon  the  theory  of  a  contract  of  bailment  between  the  ap- 
pellant and  appellee ;  but  the  reply  is  not  inconsistent  there- 
with. The  theory  of  the  answer  is  that,  although  the  appel- 
lant left  the  goods  in  the  appellee's  possession,  as  bailee,  the 
appellant  owned  them  only  in  the  special  capacity  of  ad- 
ministrator of  the  estate  of  Joseph  Nichols,  deceased,  and 
that  the  appellant  having  been  superseded  as  such  adminis- 
trator by  Wilson,  the  appellee  purchased  the  goods  from  the 
latter  at  administrator's  sale,  under  the  order  of  the  court. 
The  appellant  in  effect  says  in  the  reply :  It  is  true  I  was 
administrator  of  Joseph  Nichols'  estate  when  I  placed  these 
goods  in  your  care,  and  such  goods  were  nominally  held  by 
me  as  such  administrator,  but  in  fact  the  estate  of  which  I 
was  then  acting  in  such  capacity  was  not  the  owner  thereof, 
but  other  parties  were  the  real  owners,  and  through  them  I 
became  the  owner  of  the  property  by  relation,  and  that  own- 
ership dates  back  to  the  time  I  placed  the  goods  in  your  pos- 
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session.  This  is  but  another  mode  of  saying  that  at  the 
time  of  the  storing  of  the  goods  in  the  appellee's  cellar  the 
appellant  was  the  owner  thereof,  and  is  entirely  consistent 
with  the  theory  of  the  complaint 

A  reply  is  not  a  departure  unless  it  confesses  the  answer 
without  alleging  sufficient  facts  to  avoid  it,  and  makes  a  new 
case.  See  McAroy  v,  Wright,  25  Ind.  22.  Here  there  is  a 
confession  of  the  material  parts  of  the  answer,  but  the  reply 
avoids  these  by  the  averment  of  new  matter,  which  is  not  in* 
consistent  with  but  explanatory  of  the  complaint.  Of  course^ 
if  the  appellee  is  an  innocent  purchaser,  his  purchase  from 
Wilson  will  exonerate  him.  But  the  reply  expressly  avers 
that  the  appellee  had  full  knowledge  of  all  the  facts  by 
virtue  of  which  the  goods  became  the  property  of  the  ap- 
pellant. This  is  an  issue  of  fact,  and  can  be  determined  only 
from  the  evidence  in  another  trial. 

Much  stress  is  placed  by  counsel  in  their  brief  upon  the 
expression  of  the  court  in  the  principal  opinion  that  the  title 
of  the  property  had  been  litigated  in  good  faith  between  the 
estate  of  Nichols  on  the  one  hand,  and  Fritz,  Ross  and 
Stump  and  others  on  the  other  hand.  It  is  insisted  that,  in- 
asmuch as  one  of  the  replevin  suits  referred  to  was  dismissed 
by  McFadden,  this  shows  that  the  title  to  the  property 
was  not  litigated.  If  we  concede  the  inaccuracy  of  the 
term  ^^  litigated "  in  connection  with  the  decision  of  this 
point  in  the  principal  opinion,  we  still  can  not  admit  that  the 
title  as  between  the  parties  litigant  was  not  fully  determined 
by  the  result  of  the  suit. 

The  dismissal  was  a  practical  confession  by  the  adminis- 
trator that  he  had  no  claim  to  the  property. 

The  judgment  of  return  by  the  court  was  an  adjudication 
upon  the  right  of  possession  and  ownership  between  the  par- 
ties. The  estate  is  fully  bound  by  that  judgment  as  long  as 
it  remains  in  force.  The  appellee  is  but  the  privy  in  owner- 
ship of  the  estate  frorn  which  he  purchased.  He  can  claim 
no    greater  right  than  the  estate  had  when  he  purchased 
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from  it.  This  is  especially  true  if  be  knew  the  fiicts  upon 
>vh]ch  the  alleged  title  of  the  estate  was  based,  as  it  is  averred 
in  the  reply  he  knew. 

The  argument  of  appellee's  counsel  that  some  third  party 
might  have  owned  the  property  and  not  been  barred  by  the 
replevin  proceedings,  and  that  the  appellee  might  have  de- 
rived title  through  such  third  party  is  utterly  untenable. 
There  is  no  pretence,  either  in  the  answer  or  in  the  reply,  that 
appellee  claimed  through  some  one  nojb  a  party  to  the  actions 
in  replevin.  On  ihe  other  hand,  it  is  clearly  asserted  in  the 
answer  that  he  claims  through  the  estate  of  Nichols.  That 
estate,  however,  was  a  party  to  both  of  those  actions  and  is 
bound  by  them,  as  is  also  the  appellee,  the  privy  of  said  es- 
tate. 

We  are  referred  by  counsel  to  tlje  case  of  Chaplin  v.  Bakery 
124  Ind.  385,  as  an  authority  upon  the  subject  of  depailure. 
We  have  examined  that  case,  and  do  not  think  it  supports 
the  position  assumed  by  counsel.  The  case  cited  was  an  ac- 
tion upon  a  note  and  to  foreclose  a  mortgage  given  to  secure 
it.  One  of  the  defendants,  a  married  woman,  answered,  set- 
ting up  her  suretyship.  The  reply  attempted  to  show  a  lia- 
bility upon  a  subsequent  undertaking,  and  it  was  properly 
held  to  be  a  departure.  As  we  have  seen,  there  are  none  of 
these  elements  in  the  present  case.  The  reply  relates  back 
to  the  complaint,  and  characterizes  the  transaction  there  set 
forth  as  the  cause  of  action  by  explaining  the  manner  in 
which  the  appellee  became  the  appellant's  bailee.  There  is 
no  similarity  between  these  cases  in  principle. 

Much  of  the  ground  traversed  in  the  brief  of  appellant's 
counsel  has  been  gone  over  in  the  original  opinion,  and  we 
see  no  good  reason  for  retracing  the  line  of  discussion  there 
pursued.  We  are  constrained  to  adhere  to  the  ruling  in  the 
former  opinion. 

The  petition  is  overruled. 

Filed  March  19, 1892. 
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No.  552. 

Hablan  bt  al.  V.  Bbown. 

CONVXBSIOK.— iVominory  Note. — Obtaining  by  JFhiud, — LiabilUya*  a  Con' 
venioner. — Where  a  note  was  bought  from  one  who,  at  the  time,  was  in 
snch  a  mental  condition,  on  account  of  intoxication,  as  not  to  be  com- 
petent to  transact  business,  and  the  note  so  obtained  was  transferred  to 
a  third  party,  and  the  third  party  delivered  up  the  note  to  the  maker^ 
and,  instead  thereof,  took  another  note  from  said  maker  to  himself  as 
payee,  such  third  party,  by  so  delivering  up  the  note,  to  which  he  had 
no  title,  and  taking  another  instead  thereof,  with  himself  as  payee,  be- 
came liable  to  the  owner  as  a  conversioner. 

CONTBACT. — Intoxicated  Person,— Voidable  Contract. — A  transaction  with  a 
person  who  at  the  time  is  mentally  incapacitated  on  account  of  intox- 
ication, is  not  void,  but  voidable. 

Promissory  Note. — Presumption  as  to  Value. — Oontersion. — A  promissory 
note  is  prima  fade  worth  its  face,  and  in  an  action  for  the  conversion  of 
such  a  chose  in  action,  if  there  are  any  facts  rebutting  the  presumption 
that  it  is  worth  its  face  value,  such  matter  must  be  shown  in  defence  to 
reduce  the  damages. 

Instructions  to  JTrRY.-— Judge  Failing  to  Sign.-^Failure  to  FiU.—  WiU  not 
Consider  on  Appeal — Where  instructions  given  by  the  court  to  the  jury 
were  not  signed  by  the  judge,  and  neither  the  instructions  given  by  th& 
court  nor  those  requested  and  refused  are  filed  or  preserved  by  a 
*  bill  of  exceptions,  this  court  will  neither  consider  the  instructions  given 
nor  examine  those  refused. 

From  the  Madison  Circuit  Court. 

E.  B.  OoodykoontZy  E,  B.  Chamness  and  G.  M.  Ballard, 
for  appellants. 

T.  P.  Foster f  for  appellee. 

Blace^  J. — The  appellee,  William  H.  Brown,  sued  the 
appellants,  Arthur  E.  Harlan  and  Oyrenus  F.  Heritage. 
There  were  four  paragraphs  of  complaint,  and  a  demurrer 
addressed  to  them  separately  was  overruled.  The  appellants 
answered  by  general  denial.  A  trial  by  jury  resulted  in  a 
verdict  for  the  appellee  for  seventy-two  dollars.  A  motion 
for  a  new  trial  made  by  the  appellants  having  been  over- 
ruled, judgment  was  rendered  on  the  verdict. 
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Counsel  for  the  appellants  in  argument  do  not  question  the 
sufficiency  of  the  first  and  third  paragraphs  of  the  complaint, 
but  they  insist  that  the  second  and  fourth  paragraphs  were 
insufficient.  » 

The  second  paragraph  alleged,  in  substance,  that  the  appel* 

lee  on  the day  of  August,  1890,  was  the  owner  and  in 

possession  of  a  certain  promissory  note  of  the  value  of  eighty 
dollars,  executed  by  one  Patterson  Blake  as  principal  and  by 
one  Albert  Wilson  as  surety  for  said  Blake,  and  by  them  de- 
livered to  appellee  on  the  26th  of  February,  1889,  due  six 
months  after  date ;  that  said  note  was  so  given  for  one  hun- 
dred and  fifty  dollars,  with  interest  at  the  rate  of  eight  per 
cent,  per  annum,  but  that  payments  were  made  thereon  from 
time  to  time,  for  which  credits  had  been  entered  on  the  note, 
reducing  its  value  to  eighty  dollars ;  that  on  the  night  of  said 

— day  of  August,   1890,  the  appellee  was  in  the  town 

of  Alexandria,  Madison  county,  Indiana,  in  a  state  of  stupid 
intoxication ;  that  while  he  was  there  in  such  condition  one 
George  Brown  procured  and  took  said  note  from  him,  with- 
out his  knowledge  or  consent;  that  at  and  during  the  time 
said  George  Brown  so  obtaiifed  said  note  from  the  appellee, 
he  was  unconscious  of  the  fact ;  that  he  did  not  then  realise 
or  understand  his  surroundings,  what  he  was  doing  or  what 
was  done  to  him  or  in  his  presence ;  that  he  had  no  intention 
at  that  time  or  thereafter  of  parting  with  said  note ;  that  he 
did  not  receive  any  consideration  or  promise  of  any  consid- 
eration from  said  George  Brown  or  from  any  one  else,  "  of 
which  he  has  any  remembrance,''  for  said  note ;  that  said  note 
was  so  taken  from  him  by  said  George  Brown  wrongfully 
and  tortiously ;  that  on  the  following  day  after  said  note  was 
so  procured,  said  George  Brown  sold  it  and  caused  it  to  be 
sold  to  the  appellants ;  that  soon  thereafter,  to  wit,  on  the 
—  day  of  August,  1890,  the  appellants  caused  said  Patter- 
son Blake  and  Albert  Wilson  to  give  them  a  new  note  in 
place  of  and  for  the  note  which  they  had  so  obtained  from 
said  George  Brown  and  from  his  agents;   that  upon  said 
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Blake  and  Wilson's  so  executing  to  appellants  a  new  note 
for  said  indebtedness  the  appellants  gave  to  Blake  and  Wil- 
son said  note  which  appellants  had  bought  from  said  George 
Brown  and  from  those  acting  for  him  ;  that  the  appellants 
**  now  hold  said  last  made  note^  claim  the  same  as  their  own 
property,  and  are  proposing  to  collect  and  apply  to  their  own 
use  the  sum  of  money  for  which  it  calls  *' ;  that  the  appellee 
'^  has  never  parted  with  said  note  or  with  the  debt  which  it 
and  the  note  made  by  said  Blake  and  Wilson  to  the  defend- 
ants represents^  otherwise  than  as  above  set  out;  and  that 
by  reason  of  thei  acts  aforesaid  plaintiff  has  been  damaged/' 
etc. 

The  fourth  paragraph  of  complaint  alleged,  in  substance, 
that  the  appellee  ^^  is  by  occupation  a  farmer,  and  for  eight- 
teen  years  last  past  has  resided  and  now  resides  about  five 
miles  from  the  town  of  Alexandria,  in  said  county  and  State ; 
that*  he  is  yet  and  for  many  years  past  has  been  addicted  fre- 
quently to  the  esce&sive  use  of  intoxicating  liquors ;  that 
now  and  then,  at  intervals  often  of  several  months,  he  in- 
dulges such  appetite,  and  becomes  thereby  mentally  stupid, 
in  which  condition  he  usually  remains  for  several  days,  and 
sometimes  for  weeks,  and  during  sucli  times  he  is  incompe- 
tent to  transact  business,  or  to  intelligently  comprehend  the 
ordinary  affairs  of  life ;  that  said  defendants  are  bankers, 
who  do  a  banking  business  and  loaning  business  in  said 
town ;  that  they  and  each  of  them  are,  and  for  several  years 
last  past  have  been,  acquainted  with  the  plaintiff;  that  dur- 
ing all  said  time  they  and  each  of  them  have  known  and  been 
fully  aware  of  plaintiff's  said  weakness,  and  of  his  said  habit 
of  becoming  so  intoxicated ; "  that  on  the day  of  Au- 
gust, 1890,  the  appellee  was  the  owner  and  in  the  possession 
of  a  certain  promissory  note,  dated  February  26th,  1889, 
calling  for  one  hundred  and  fifty  dollars  and  interest  from 
date,  at  the  rate  of  eight  per  cent,  per  annum,  signed  by  one 
Albert  Wilson,  as  principal,  and  by  one  Patterson  Blake,  as 
Vol,  4.— 21 
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surety^  and  by  them  on  said  day  delivered  to  the  appellee  as 

payee;  that  on  the day  of  August,  1890,  and  on   the 

night  of  that  day,  the  appellee  was  in  said  town  of  Alexan- 
dria, in  a  state  of  intoxication,  and  in  such  a  mental  condition 
that  he  did  not  know  the  value  of  notes  or  money,  and  was 
not  capable  of  tmnsacting  any  business  whatever;  that 
while  be  was  in  said  condition,  on  said  day  and  night,  the 
defendants  and  each  of  them,  upon  seeing  him  come  out  of 
a  saloon,  followed  him  up  and  along  the  street,  and  then  and 
there  importuned  him  to  sell  them  some  notes,  asking  him 
if  he  did  not  have  a  note  or  some  notes  which  he  wanted  to 
sell ;  that  they  then  induced  him  to  go  with  them  into  their 
bank,  and  while  there  handled  and  looked  over  his  notes 
which  he  then  had  with  him ;  that  after  so  examining  said 
one  hundred  and  fifty  dollar  note  they  took  it  into  their  pos- 
session and  kept  it;  that  at  the  time  they  so  procured 
said  note  he  did  not  realize  or  know  what  he  was  do- 
ing ;  that  he  did  not  then  know  that  ^e  received  any 
consideration  for  the  note,  but  the  next  morning  he  dis- 
covered that  he  had  in  his  possession  fifleen  dollars  in 
money   and   a   bank   check   drawn   in   his   favor    on   said 

bank  for  the  sum  of  oHe  hundred  dollars ;  that  on  the 

day  of  August,  1890,  the  appellants  caused  and  induced  said 
Albert  Wilson  and  said  Patterson  Blake  to  execute  to  them 
a  new  note  instead  of  and  in  renewal  of  said  one  hundred 
and  fifty  dollar  note  so  obtained  from  the  appellee ;  that 
the  appellants  '^  now  hold  said  new  note,  which  calls  for 

dollars,  claim  the  same  as  their  own  property,  and  are 

proposing  and  intending  to  collect  and  apply  to  their  own 
use  the  sum  of  money  for  which  it  is  gives  ; "  that  during 
the  next  day,  and  for  more  than  a  week  after  the  appellants 
so  obtained  said  note  from  the  appellee,  he  was  and  re- 
mained in  a  dazed  and  stupid  condition ;  that  on  said  next 
day  he  went  to  his  home ;  that  during  the  following  few  days, 
while  at  his  home,  he  studied  and  brooded  over  said  matter 
and  the  fact  that  he  had  so  lost  and  been  deprived  of  his 
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said  note  until  he  became  enraged  and  insane  ;  that  on  the 

day  of  September,  1890,  he  came  to  the  appellants' said 

bank,  and  while  yet  so  enraged  and  insane,  drew  from 
said  bank  the  money  on  said  check ;  that  on  the  second  day 
of  October,  1890,  soon  after  he  had  fully  recovered  his  right 
mind,  and  had  understood  the  said  acts'  of  the  defendants 
and  the  trick  which  they  had  practiced  on  him,  he  went  to 
their  said  bank  and  tendered  to  theni  the  sum  of  one  hun- 
dred and  forty  dollars,  more  than  the  sum  which  he  re- 
ceived from  them  for  his  said  note,  and  demanded  from  them 
his  said  note ;  that  they  and  each  of  them  refused  to  accept 
said  sum  or  any  portion  thereof,  or  to  return  to  him  his  said 
note ;  '^  that  he  now  brings  said  sum  into  court  and  offers 
the  same  to  them ;  that  by  reason  of  the  acts  aforesaid  of  de- 
fendants, the  plaintiff  has  suffered  damages  in  the  sum  of 
two  hundred  dollars.     Wherefore,'*  etc. 

The  second  paragraph  seems  to  be  a  good  complaint  for 
the  conversion  of  the  note  described  therein.  It  shoy^s  that 
the  note  was  taken  from  the  appellee  wrongfully,  without 
his  knowledge  or  consent ;  therefore  he  did  not  part  with 
bis  title  to  the  note.  The  person  who  so  obtained  the  note 
could  not  transfer  title,  having  none  himself.  The  appel- 
lants, having  received  the  note  from  one  who  had  no  title  or 
power  to  sell  or  assign  it,  and  haVing  exercised  dominion 
over  it  by  delivering  it  to  the  makers  for  a  new  note  paya- 
ble to  the  appellants,  thereby  converted  it  to  their  own  use, 
and  became  liable  to  the  appellee  for  its  value. 

The  question  whether  or  not  one  who  purchases  personal 
property  from  another  not  the  owner  obtains  a  good  title 
will  in  many  cases  be  a  question  whether  there  was  a  con- 
tract between  the  owner  and  the  intermediate  person.  Oun- 
dy  V.  Lindsay,  L.  R.  3  App.  Cas.  459. 

A  purchase  from  one  who  has  no  power  to  sell,  when  the 
purchaser  takes  and  retains  possession,  claiming  it  under  the 
sale,  is  a  conversion.     Hyde  v.  JVbiZe,  13  N.  H.  494. 

When  one  takes  an  assignment  and  the  possession  of  per- 
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sonal  property  from  a  person  having  no  authority  to  dispose 
of  it,  and  subsequently  exercises  dominion  over  it,  he  there- 
by becomes  liable  to  the  owner  for  conversion.  GUmore  v. 
Newton,  9  Allen,  171.  See,  also,  JfcCbmfite  v.  Davies,  6 
East,  538 ;  Moody  v.  Blake,  117  Mass.  23  (19  Am.  R.  394) ; 
Curme,  Dunn  &  Go.  v.  Rauh,  100  Ind.  247 ;  Alexander  v. 
Swackhamer,  105  Ind.  81 ;  Peters  Box,  etc.,  Co.  v.  Leah,  119 
Ind.  98. 

We  have  been  somewhat  at  a  loss  to  determine  upon  what 
theory  the  fourth  paragraph  was  constructed.  We  have  con- 
cluded that  it  was  perhaps  intended  as  a  complaint  to  recover 
the  value  of  the  note  transferred  by  the  appellee  to  the  ap- 
pellants upon  the  ground  that  he  sold  it  to  them  when  he 
was  incapacitated  by  intoxication,  he  having  repudiated  the 
contract,  and  having  offered  to  restore  the  consideration  paid 
him,  after  his  restoration  to  sobriety  and  reason,  they  in  the 
meantime  having  rendered  themselves  incapable  of  restor- 
ing the«note  itself  to  him. 

His  drunkenness 'did  not  render  the  transaction  void,  but 
rendered  it  voidable,  McGuire  v.  Callahan,  19  Ind.  128; 
Joest  V.  Williams,  42  Ind,  565 ;  Louchheim  v.  Gill,  17  Ind. 
139  ;  McClain  v.  Davis,  77  Ind.  419 ;  Bursinger  v.  Bank  of 
Watertotm,  67  Wis.  75. 

The  only  objection  urged  against  this  paragraph  is  the 
failure  to  expressly  state  what  was  the  value  of  the  note 
transferred  by  the  appellee  to  the  appellants. 

A  promissory  note  is  a  promise  to  pay  a  certain  number 
of  dollars.  It  is  prima  facie  worth  that  many  dollars,  its 
face  value.  In  an  action  for  the  conversion  of  such  a  chose 
in  action,  if  the  maker  was  insolvent  or  there  was  a  legal 
defence  to  the  note,  or  there  were  any  facts  rebutting  the. 
presumption  that  it  was  worth  its  face  value,  such  matters 
might  be  shown  in  defence  to  reduce  the  damages.  Latham 
V.  Brown,  16  Iowa,  118;  American  Ex.  Co,  v.  Parsons,  44 
111.  312;  Menkens  v.  Menkens,  23  Mo.  252. 

The  fourth  paragraph  stated  the  date  of  the  note,  the  prin* 
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cipal  and  the  rate  of  interest.  We  are  inclined  to  think  that 
this  was  a  sufficient  basis^  for  the  conclusion  stated  that  tho 
appellee  was  damaged  in  a  certain  amount,  and  that  the  ap- 
pellants were  put  upon  their  defence  as  to  the  value  of  the 
note,  which  would  be  taken  to  be  the  face  value  unless  they 
showed  it  to  be  less. 

What  we  have  said  disposes  of  the  objection  made  by  ap- 
pellants in  discussing  the  evidence,  that  there  was  no  evi- 
dence of  the  value  of  the  notes,  which,  upon  the  trial,  were 
treated  as  being  of  their  face  value. 

The  appellants  contend  that  the  jury  evidently  intended 
to  find  for  the  appellee  on  the  one  note  on  which  a  balance 
of  eighty  dollars  was  alleged  to  be  due,  mentioned  in  the 
first  and  second  paragraphs  of  the  complaint,  and  not  also 
on  the  note  for  one  hundred  and  fifty  dollars  mentioned  in 
the  third  and  fourth  paragraphs,  and  that  the  evidence  shows 
thai  the  amount  of  the  note  mentioned  in  the  first  and  sec- 
ond paragraphs  was  sixty-three  dollars  and  not  seventy-two 
dollars;  but  they  have  made  no  reference  to  any  particular 
portion  of  the  evidence,  filling  one  hundred  and  thirty  type- 
written pages. 

The  instructions  given  to  the  jury  by  the  court  were  not 
signed  by  the  judge,  and  are  not  shown  to  have  been  filed ; 
and  those  requested  by  the  appellants  are  not  shown  to  have 
been  filed.  Neither  the  instructions  given  by  the  court  nor 
those  requested  by  the  appellants  are  preserved  by  bill  of 
exceptions.  Supreme  Lodge,  etc.,  v.  Johnson,  78  Ind.  110 ;  City 
of  Indianapolis  v.  Murphy,  91  Ind.  382 ;  Fort  Wayne,  etc, 
R.  W.  Co.  V.  Byerle,  110  Ind.  100;  Olds  v.  Dechnan,  98  Ind. 
162.  Under  these  authorities  and  many  others  which  might 
be  cited,  we  can  not  consider  the  objections  urged  to  instruc- 
tions given,  or  examine  those  refused. 

We  find  no  available  error  in  the  record. 

The  judgment  is  affirmed. 

Filed  March  30, 1892. 
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No.  253. 

The  Indianapolis,  Decatub  and  Western  Railwat 
Company  v.  Fobsythe. 

Ck)MMON  Carrixb. — Deslruction  of  Soods  in  Transit  by  l^r«.— Cmtracf  lAmUr 
ing  Gzmtfr's  Liahiliiy, — Action  Must  he  Upon* — Negligence, — Bwdsn  of 
Broof* — Where  an  owner  of  goods  when  he  delivered  the  same  to  a  com- 
mon carrier  for  shipment  received  and  accepted  a  bill  of  lading  there- 
for which  contained  a  stipulation  against  the  carrier's  liability  for  loss 
by  fire,  and  the  goods  were  so  destroyed,  an  action  against  the  carrier 
for  their  loss  must  be  instituted  on  the  contract  and  not  on  the  common 
law  liability.  The  burden  of  proof  in  such  an  action  Would  be  on  the 
owner  to  establish  negligence. 

8amb. — Right  to  Limit  Liability. — Special  Contract, — Negligence. — A  common 
carrier  may,  by  special  contract,  limit  his  common  law  liability  as  an 
insurer  for  damages  not  occasioned  by  his  own  negligence.  Fire  which 
does  not  occur  through  the  carrier's  fault  is  a  casualty  against  which 
he  may  exonerate  himself  from  responsibility  by  contract  with  the 
shipper.  As  to  whether  or  not  the  carrier  was  guilty  of  negligence  is  a 
fact  for  the  jury.  Negligence  can  not  be  inferred  from  the  mere  fact 
that  the  fire  occurred  while  the  goods  were  in  the  carrier's  possession 
and  in  transit  when  there  is  a  contract  exempting  the  carrier  from  lia- 
bility as  an  insurer. 

From  the  Marion  Circuit  Court. 

R.  B.  F.  Peirce,  for  appellant. 

PT.  A.  Van  Buren  and  L.  H,  Reynolds^  for  appellee. 

Keinhabd,  J. — The  appellee  brought  this  action  in  the 
court  below  against  the  appellant  fordamages^  charging  said 
appellant  with  liability  for  goods  destroyed  by  fire  while  in 
transit  from  Guion,  Indiana^  on  the  line  of  its  road,  to 
Greenfield,  in  the  same  State.  The  complaint  declares  upon 
a  parol  or  implied  agreement  for  the  transportation  of  cer- 
tain household  goods  for  a  valuable  consideration,  and 
charges  that  while  said  goods  were  stored  in  the  company's 
freight  depot  at  Indianapolis,  through  the  negligence  and 
carelessness  of  the  appellant  and  its  servants,  the  building 
took  fire  and  burned,  and  with  it  all  of  said  goods.  There 
was  an  answer  of  general  denial  by  the  appellant,  the  cause 
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was  submitted  for  trial  to  a  jury,  resulting  in  a  verdict  and 
judgment  in  favor  of  the  appellee  for  the  value  of  the  prop- 
erty. 

The  appellant  has  assigned  but  one  error,  viz.:  the  over* 
ruling  of  the  motion  for  a  new  trial.  One  of  the  causes 
contained  in  the  motion^  and  which  is  urged  upon  us  as  a 
sufficient  reason  for  the  reversal  of  the  judgment,  is  the  in- 
sufficiency of  the  evidence  to  sustain  the  verdict. 

The  evidence  shows,  without  contradiction,  that  the  ap- 
pellee, when  he  delivered  the  goods  to  the  appellant  for 
shipment,  received  and  accepted  a  bill  of  lading  for  the 
same,  which  he  identified  while  upon  the  witness  stand  and 
which  is  set  out  in  the  record  as  a  part  of  his  testimony. 
This  bill  of  lading  contains  a  stipulation  against  the  appel- 
lant's liability  for  loss  by  fire. 

It  is  insisted  by  the  appellant's  counsel  that  the  action 
should  have  been  upon  the  bill  of  lading,  and  that  there  is, 
consequently,  a  fatal  variance  between  the  complaint  and 
the  proof.  We  are  of  the  opinion  that  in  this  claim  the  ap-. 
pellant  is  sustained  by  the  authorities.  Lake  Shorey  etc.,  R. 
W.  Go.  V.  BenneUy  89  Ind.  457 ;  Hall  v.  Pennsylvania  Co., 
90  Ind.  459 ;  BarUeU  v.  Pittsburghy  etc.,  R.  W.  Co.,  94  Ind. 
281 ;  &now  v.  Indiana,  etc.,  R.  W.  Co.,  109  Ind.  422 ;  iow- 
vmUe,  etc.,  R.  R.  Go.  v.  Wihon,  119  Ind.  352. 

It  18  argued,  however,  that  the  right  of  action  set  up  in 
the  complaint  is  not  upon  contract,  but  for  a  breach  of  the 
carrier's  common  law  duty,  which  is  in  reality  a  tort,  and 
that  a  declaration  upon  the  bill  of  lading  in  this  cause  would 
have  been  of  no  avail  to  the  appellant  in  any  event,  for  the 
manifest  reason  that  the  destruction  of  the  goods  is  averred 
to  be  the  result  of  negligence,  and  that  against  this  the  law 
does  not  permit  the  carrier  to  contract.  The  further  argu- 
ment of  the  appellee  is  that  if  the  carrier  has  a  contract 
which  exempts  it  from  liability,  it  devolves  upon  such  car- 
rier to  set  up  the  contract  and  prove  it  in  defence  of  the  ac- 
tion. 
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There  is  some  force  in  this  contention  of  the  appellee's 
oounsel^and  it  might  present  a  question  of  some  difficulty  if 
the  cases  cited  had  not  established  a  different  rule.  It  is 
doubtless  true  that  the  carrier  can  not  limit  his  common  law 
liability  for  negligence  by  contract ;  and  if  the  evidence 
showed  a  case  of  negligence,  the  bill  of  lading  would  be  no 
defence,  nor  do  we  think  in  such  a  case  it  would  necessarily 
constitute  the  foundation  of  the  action.  But  we  can  not 
agree  with  counsel  that  the  mere  fact  that  the  goods  were 
destroyed  by  fire  while  in  the  appellant's  possession  was  con-  ' 
elusive  or  even  presumptive  proof  of  negligence;  that  it 
would  have  furnished  a  presumption  of  liability,  in  view  of 
the  carrier's  common  law  duties  as  an  insurer  of  goods,  is 
doubtless  true  in  the  absence  of  any  contract.  But  the  com- 
mon law  liability  of  the  carrier  as  an  insurer  may  be  limited 
by  special  agreement,  and  fire  which  does  not  occur  through 
the  carrier's  fault  is  a  casualty  against  which  he  may  exon- 
erate himself  from  responsibility  by  contract  with  the  ship- 
per, Hutchinson  Carriers,  section  248  b;  Schouler  Bail- 
ment and  Carriers,  section  456  ;  Rosen/eld  v.  Peoria,  etCj  i2. 
W.  Go.,  103  Ind.  121. 

If,  then,  the  liability  is  one  from  which  the  carrier  might 
relieve  himself  by  contract,  and  such  a  contract  was  in  fact 
entered  into,  there  can  be  no  doubt  under  the  Indiana 
authorities  that  the  action  must  be  upon  the  contract,  and  not 
upon  the  common  law  liability.  The  contract  is,  of  course, 
not  conclusive  as  to  the  right  of  recovery.  After  it  is  in- 
troduced in  evidence,  it  then  remains  to  be  seen  from  the 
facts  showing  the  loss,  whether  such  loss  was  or  was  not  oc- 
casioned by  some  cause  within  the  exception,  but  the  burden 
of  showing  negligence  in  such  case  is  upon  the  plaintiff.  2 
Am.  and  Eng.  Encyc.  of  Law,  905  and  notes ;  22  Am.  L. 
Rev.  223. 

In  Hall  V.  Pennsylvania  Co.,  supray  the  obligation  to  carry 
was  that  of  the  common  law,  as  much  so  as  in  the  case  at 
bar.     At  the  time  of  shipment  the  carrier  delivered  to  the 
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shipper  a  bill  of  lading  exempting  the  former  from  responsi- 
bility in  case  of  loss  by  fire.  The  goods  were  burned  while 
in  transit  and  the  plaintiff,  ignoring  the  bill  of  lading,  sued 
upon  the  implied  contract  of  a  common  carrier.  The  court 
in  deciding  the  case  said  : 

*^  When  the  evidence  showed,  as  it  did,  that  the  decedent's 
sugar  was  delivered  to  and  received  by  the  appellee  for  trans- 
portation and  delivery,  under  the  terras  of  a  special  contract, 
there  could  be  no  recovery  by  the  appellant  in  this  action, 
because  the  special  contract  was  not  sued  on,  and  because  of 
the  fatal  variance  between  the  case  made  by  the  allegations 
of  the  complaint  and  the  case  made  by  the  evidence.'*  See, 
also,  Jeffh'sonvilley  etc.,  R.  R.  Co,  v.   Worlandy  50  Ind.  339. 

It  is  true  in  the  case  from  which  we  have  quoted  the  fire 
was  caused  by  a  mob,  and  the  railroad  company  did  its  ut- 
most to  protect  the  property  against  injury  or  destruction, 
while  in  the  case  now  under  consideration  the  fire  was  caused 
by  some  other  agency,  and  while  the  goods  were  stored  in  a 
freight  depot,  in  alleged  violation  of  the  carrier's  obligation 
to  forward  them.  But  in  principle  there  can  be  no  difference 
between  the  two  cases.  Fire  was  one  of  the  casualties  pro- 
vided against  in  the  contract  in  the  case  at  bar.  Fire  is  a 
casualty  that  may  be  contracted  against  unless  it  was  caused 
by  the  negligence  of  the  carrier,  as  we  have  seen.  Such 
negligence  can  not  be  inferred  from  the  mere  fact  that  it  oc- 
curred while  the  goods  were  in  the  carrier's  possession  and 
in  transit,  where  there  is  a  contract  exempting  the  carrier 
from  liability  as  an  insurer.  Negligence  is  a  question 
for  the  court  or  jury,  and  if  it  turn  out  in  evidence  that  the 
loss  is  one  that  arose  from  negligence,  against  which  the  con-^ 
tract  does  not  exempt  either  in  terms  or  by  operation  of  law, 
then  the  carrier  is  held  liable,  otherwise  not. 

We  think  the  case  quoted  from 'and  the  other  cases  cited 
are  decisive  of  the  point  that  the  suit  should  have  been  on 
the  contract.  We  are  aware  that  there  are  authorities  ap- 
parently declaring  a  different  doctrine,  and   holding  that  in 


Digitized  by  CjOOQIC 


330        APPELLATE  COURT  OF  INDIANA, 

Hershman,  Administrator,  v.  Pascal. 

such  cases^  even  though  there  be  a  special  contract^  the  party 
injured  by  a  breach  of  the  carrier's  duty  may  elect  either  to 
sue  in  tort^  on  the  custom  of  the  realm^  or  to  waive  the  tort 
and  sue  ex  contractu,  2  Am.  and  Eng.  Encyc.  of  Law^  903. 
But  whatever  may  be  regarded  as  the  proper  rule  elsewhere, 
we  feel  in  duty  bound  to  follow  that  established  by  our  own 
Supreme  Court, 

Our  conclusion  is  that  there  was  a  total  failure  of  proof. 
As  was  held  in  Hcdl  v.  Pennsylvania  Go.^  supra,  as  soon  as 
the  evidence  disclosed  the  fact  that  there  was  a  contract,  it 
was  the  duty  of  the  court  to  decide  that  there  could  be  no 
recovery  on  the  case  made  by  the  complaint.  The  motion 
for  a  new  trial  should  have  been  sustained. 

The  other  question  presented  will  probably  not  arise  again, 
and  we  need  not  decide  it. 

Judgment  reversed. 

Filed  Feb.  2, 1892 ;  petition  for  a  rehearing  overroled  April  2, 1892. 


No.  640. 

Hershman,  Administrator,  v.  Pascal. 

Decedents'  Estates.— Cfam  in  Several  £bragr(iphs.^  Insufficient  Paaraffrc^-^ 
Qenercd  Verdict  for  Plaintiff.  —Where  a  claim  was  filed  against  an  estate, 
the  statement  of  the  claim  being  in  four  counts,  and  a  demurrer  to  the 
first  was  overruled  and  a  general  verdict  was  returned  for  the  plaintiff, 
and  it  did  not  appear  that  the  verdict  was  based  upon  the  first  count, 
which  was  insufficient,  the  judgment  must  be  reversed. 

Same. — Claim  Against — .Parol  Contract  for  Conveyance  of  Land. — Statute  of 
Frauds. — In  an  action  against  a  decedent's  estate  a  complaint  is  bad 
which  seeks  to  recover  judgment  against  the  estate  for  the  value  of  a 
piece  of  land,  basing  the  right  of  recovery  upon  a  parol  contract, 
which,  it  was  alleged,  was  entered  into  between  the  plaintifi*  and  the 
decedent,  by  which  the  latter  agreed  to  give  the  plaintiff  forty  acres  of 
land  of  a  specified  value  if  the  plaintiff  would  return  to  the  home  of 
the  decedent,  and  live  with,  take  care  of  and  wait  on  the  decedent  dur- 
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ing  her  lifetime,  said  contract  being  within  the  provision  of  the  statute 
of  frauds  which  requires  all  contracts  for  the  sale  of  land  to  be  in 
writing. 

From  the  Hamilton  Circuit  Court. 
L.  0.  Clifford^  W,  R.  Fertig  and Alexander ^  for  appel- 
lant. 

T.  J.  Kane  and  T.  P.  Davis,  for  appellee. 

Black,  J. — This  was  a  claim  against  a  decedent's  es- 
tate. 

The  statement  of  the  claim  contained  four  paragraphs. 
A  demurrer  addressed  to  these  paragraphs,  separately, 
was  overruled. 

The  appellant  insists  that  the  first  paragraph  was  in- 
sufficient. The  cause  was  tried  by  jury,  and  a  general 
verdict  for  the  appellee  was  returned.  It  does  not  appear 
that  the  verdict  was  not  based  upon  the  first  paragraph 
of  the  complaint.  Therefore,  if  that  paragraph  was  in- 
sufficient we  must  reverse  the  judgment.  Byan  v.  Htur* 
ley,  119  Ind.  116. 

The  first  paragraph  of  the  complaint,  or  statement  of 
claim,  alleged,  in  substance,  that  the  appellant  <4s  in- 
debted to  the  complainant  for  services  rendered  under 
agreement,  in  this :  In  the  spring  of  1884  said  decedent, 
then  in  full  life,  agreed  with  complainant  that  if  the  com- 
plainant would  return  to  the  home  of  the  decedent  and 
live  with,  take  care  of  and  wait  on  the  decedent  during 
her  lifetime,  said  decedent  would  give  complainant  forty 
acres  of  land,  of  the  value  of  fifteen  hundred  dolars;" 
that  the  claimant  did  return  to  the  home  of  the  intestate, 
live  with,  take  care  of  and  wait  upon  her,  "in  pursuance 
of  the  terras  of  said  agreement,"  till  March,  1890,  when, 
without  fault  on  the  part  of  the  claimant,  said  intestate 
compelled  the  claimant  to  leave  said  home;  that,  pursu- 
ant to  said  agreement,  the  intestate  *^  made  a  will,  giving 
said  property  to  complainant,''  that  afterward,  and  with- 
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out  any  reason  for  so  doing,  the  intestate,  "  as  complain- 
ant is  informed,^'  destroyed  said  will,  and  in  or  about 
July,  1890,  she  died ;  that  the  claimant  not  only  lived 
with,  cared  for  and  waited  upon  the  intestate  for  the  six: 
years  prior  .to  March,  1890,  under  and  pursuant  to  the 
terms  of  said  agreement,  but  also  at  all  times  was  ready 
and  willing  to  live  with,  care  for  and  wait  upon  the  in- 
testate until  her  death,  and  was  prevented  from  so  doing^ 
after  March,  1890,  by  the  acts  and  conduct  of  the  intes- 
tate, "and  for  and  on  account  of  facts  aforesaid  the 
claimant  asks  that  she  be  allowed  the  value  of  said  real 
estate,  in  the  sum  of  fifteen  hundred  dollars." 

This  complaint  does  not  describe  any  real  estate  and 
does  not  directly  allege  that  the  intestate  owned  any  real 
estate.  It  is  alleged  that  she  agreed  to  give  the  claimant 
"forty  acres  of  land  ^'  of  a  specified  value,  and  that  the 
intestate  made  a  will,  afterward  destroyed  by  her,  giving 
"  said  property ''  to  the  claimant,  and  the  prayer  of  the 
claimant  is  that  she  be  allowed  the  value  of  "  said  real  es- 
tate.'^ 

The  contract  stated  was  not  an  agreement  that  the 
services  mentioned  should  be  paid  for  in  a  certain  sum  of 
money,  or  in  an  amount  equal  to  the  value  of  the  services, 
but  was  an  agreement  that  the  claimant,  if  she  should 
render  the  services,  should  receive  from  the  intestate  a 
certain  number  of  acres  of  land  of  a  certain  value,  which 
land  was  given  to  the  claimant  by  the  terms  of  the  de- 
cedent's will,  which  she  destroyed. 

The  value  of  the  claimant/s  services  is  not  stated,  and 
it  was  not  sought  to  recover  their  value.  The  rendering- 
of  the  services  was  alleged  as  a  performance  of  the  con- 
tract on  the  part  of  the  claimant.  It  was  a  suit  upon  the 
special  contract  to  recover  the  value  of  the  land  which 
the  intestate  agreed  to  give  the  claimant  for  her  services. 

The  agreement  was  within  the  statute  of  frauds,  as  a 
"  contract  for  the  sale  of  lands.''     Section  4904,  R.  S.  1881. 
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A  contract  uot  in  writing  for  the  conveyance  of  land 
in  consideration  of  services  to  be  performed  may  serve  to 
rebut  the-  presumption  that  the  services  were  rendered 
gratuitously  or  under  a  m'ere  hope  or  expectation  that 
the  person  for  whom  they  were  rendered  would  make  a 
provision  by  will  for  the  person  rendering  them;  and, 
therefore,  a  recovery  may  be.  had  for  the  performance  of 
such  services  in  a  proper  action,  as  upon  a  quantum  meruit. 

The  only  relief  that  could  be  obtained  by  this  claimant 
would  be  the  value  of  her  services,  and  she  can  not  have 
such  relief  in  an  action  on  the  contract. 

This  subject  is  well  and  fully  discussed  in  Wallace  v. 
Zang,  105  Ind.  522.  See,  also,  Bell  v.  Hewitt,  24  Ind. 
280;  Baxter  v.  Kitch,  37  Ind.  554;  Roehl  v.  Haumesser, 
114  Ind.  311 ;  Schoonover  v.  Vachon,  121  Ind.  3 ;  Austin 
V.  Davis,  128  Ind.  472. 

The  judgment  is  reversed,  and  the  cause  is  remanded, 
with  instruction  to  sustain  the  demurrer  to  the  first  para- 
graph of  the  appellee's  statement  of  her  claim. 

Filed  Maxch  81, 1892. 


No.  620. 

Van  Gundy  bt  al.  v.  Carrioan. 

'Bjbplevts.'—TUU  aitd  Right  of  Pouestion.-^Qenescd  Ftnding.-^Mclion  for 
Venire  de  Novo. — In  an  action  of  replevin  where  both  the  title  and  the 
right  of  possession  sre  in  issue,  a  general  finding  or  verdict  for  the  plain- 
tiff is  a  sufficient  finding  of  the  facts.  The  fact  that  the  finding  does 
not  embrace  all  the  issues  joined  by  the  parties  furnishes  no  ground  for 
a  motion  for  a  venire  de  novo. 

Same. — Aaa^asment  of  Dcmagee.-^  Value  (f  Property.-^  When  Unneeesiary  to  Find. 
— HarmleM  Error. — Where,  in  an  action  of  replevin,  the  property  was  al- 
ready in  the  possession  of  the  plaintiff  at  the  time  of  the  finding  and 
jodgment  in  her  favor,  it  was  not  necessary  that  the  finding  of  the  court 
should  assess  the  plaintiff's  damages  or  establish  the  value  of  the  prop- 
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eriy.  If  the  omission,  however,  was  an  error,  it  was  in  favor  of  the 
defendants  and  they  can  not  complain. 

Same. — Attaching  Oi-editors. —  Unnecessary  Parties. —  When  can  not  Complain 
that  GomplairU  is  Defective. — When  attaching  creditors  who  were  unnec- 
essary parties  to  an  action  of  replevin  were  made  parties  defendant  to 
the  action  instituted  against  a  sheriff  ^on  his  motion,  and  appeared  in 
court  and  answered  the  complaint  by  a  general  denial,  and  also  by  an 
answer  or  cross-complaint,  in  which  they  set  up  their  interest  at  length, 
they  can  not  be  heard  to  say  that  the  complaint  was  defective  as  to 
them,  and  that  they  were  improperly  joined  as  defendants.  Had  these 
parties  been  brought  into  the  case  upon  the  plaintiff's  motion  and  with- 
out any  other  or  further  averment  in  the  complaint  as  to  them  than  the 
following — "  the  plaintiff  avers  that  the  other  defendants  claim  some 
right  and  title  in  and  to  the  property  described  herein,  and  asks  that 
they  be  required  to  answer  their  complaint,  as  their  claims  are  unknown 
to  the  plaintiff  "—the  complaint  would  have  been  radically  defective  as 
to  them.  But  when  such  parties  are  invited  into  court  upon  motion  of 
defendant  and  by  the  order  of  court,  a  different  rule  obtains. 

Same. — Judgment  for  Costs, — It  was  proper  to  render  a  judgment  for  costs 
against  the  attaching  creditors  alone  upon  the  issue  tendered  by  their 
cross-complaint  contesting  the  title  to  the  property.  The  sheriff  was 
only  their  representative,  and  he  was  not  liable  for  the  payment  of  any 
share  of  the  costs. 

Costs. — Judgment  for. — Motion  to  Correct  or  Modify. — Motion  in  Arrett  of 
Judgment. — When  parties  are  not  satisfied  with  the  judgment  for  costs 

'  against  them  in  the  shape  in  which  it  was  rendered,  their  remedy  is  to 
file  a  motion  to  correct  or  modify  the  judgment.  A  motion  in  arrest  of 
judgment  does  not  challenge  the  form. 

Pleading. — Complaint, — Defect  of  Parties. —  Waiver  of  defection, —  When  a 
complaint  might  have  been  defective  for  a  failure  to  set  out  the  names 
of  new  parties  who  were  brought  into  the  case  by  the  order  of  the  court, 
an  objection  on  that  ground  was  waived  by  the  said  parties  appearing 
and  answering  the  complaint. 

Arrest  of  Judgment. — Joint  Motion. — Effect  of. — A  joint  motion  in  arrest 
of  judgment  by  all  the  defendants  can  not  be  sustained  as  to  a  part 
only. 

Same. —  When  Motion  can  be  Resorted  to, — Defect  in  Pleadings.^  A,  motion  in 
arrest  of  judgment  can  only  be  resorted  to  for  a  defect  in  the  pleadings 
not  cured  by  the  verdict  or  finding  or  the  statute  of  amendments  or 
waived  by  failure  to  demur. 

From  the  Carroll  Circuit  Court. 

J.  H.  Gould  and  G.  R.  Eldridge^  for  appellants. 

L.  D.  Boyd,  for  appellee. 
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Rbinhard,  J. — The  appellee  commenced  this  action 
against  the  appellant  Van  Gundy,  who  was  the  sherift' 
of  Carroll  county,  for. the  recovery  of  a  stock  of  goods 
which  he  had  in  his  possession  by  virtue  of  certain  writs 
of  attachment  in  his  hands.  On  the  motion  of  said  ap- 
pellant the  several  attachment  creditors  were  made  par- 
ties defendant.  They  filed  answers  setting  up  the  facts 
under  which  they  claimed  said  sheriff  had  a  right  to  the 
possession  of  the  property.  Van  Gundy  also  filed  a  spe- 
cial answer.  There  was  a  reply  of  denial,  a  trial  by  the 
court,  and  a  finding  and  judgment  for  the  plaintiff,  who 
is  the  appellee  here.  Upon  the  issuing  of  the  writ,  the 
plaintiff  having  filed  the  required  affidavit  and  bond  there- 
for, the  coroner,  to  whom  the  writ  was  issued,  took  the 
property  in  his  possession  and  turned  it  over  to  the  plain- 
tiff: 

The  first  error  complained  of  is  the  overruling  of  the 
appellants'  motion  for  a  venire  de  novo.  This  motion  was 
based  upon  the  following  alleged  causes : 

*'  1.  The  finding  of  the  court  does  not  assess  the  plain- 
tiff's damages.  • 

*'  2.  The  findiqg  of  the  court  does  not  establish  or  find 
the  value  of  the  property  mentioned  in  the  complaint  and 
in  controversy  in  this  action. 

"  8.  The  finding  of  the  court  is  so  defective  and  uncer- 
tain that  no  judgment  can  be  rendered  thereon. 

"  4.  The  finding  of  the  court  does  not  embrace  all  the 
issues  joined  by  the  parties.'* 

The  form  of  the  finding  is  as  follows :  "  The  court  finds 
for  the  plaintiff." 

It  is  admitted  by  counsel  for  appellant  that,  in  an  action 
of  replevin,  where  both  the  title  and  right  of  possession 
are  in  issue,  a  general  finding  or  verdict  for  the  plaintiff  is 
a  sufficient  finding  of  these  facts.  Rowan  v.  Teague^  24 
Ind.  304 ;  Crocker  v.  Huffman^  48  Ind.  207 ;  Payne  v.  June^ 
92  Ind.  252. 
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The  finding  is  therefore  not  "  so  defective  and  uncertain 
that  no  judgment  can  be  rendered  thereon.'^ 

That  it  does  not  cover  all  the  issues  in  the  case  furnishes 
no  ground  for  the  motion.  The  rule,  though  formerly  as 
claimed,  is  now  firmly  settled  the  other  way.  Boards  etc.y 
V.  Pefirson,  120  Ind.  426. 

This  leaves  but  the  1st  and  2d  causes  upon  which  the 
motion  was  based,  viz.,  that  the  finding  fails  to  assess  the 
damages  or  find  the  value  of  the  property. 

The  code  provides  that  in  actions  of  replevin  the  jury 
must  assess  the  value  of  the  property  as  also  the  damages 
for  the  taking  or  detention,  '*  whenever,  by  their  verdict, 
there  will  be  a  judgment  for  the  recovery  or  return  of  the 
property.''     Section  549, R.  S.  1881. 

It  is  further  provided  that  in  such  actions  "judgment 
for  the  plaintiff  may  be  for  the  delivery  of  the  property 
or  the  value  thereof  in  case  a  delivery  can  not  be  had,  and 
damages  for  the  detention.  When  the  property  has  been 
delivered  to  the  plaintiff  and  the  defendant  claims  a  return 
thereof,  judgment  for  the  defendant  maybe  for  the  return 
of  •the  property,  or  its  value  in  case  a  return  can  not  be 
had,  and  damages  for  the  taking  and  withholding  of  the 
property."     Section  572,  R.  S.  1881. 

It  is  obvious  under  these  provisions  that  it  is  necessary 
for  the  court  or  jury  to  find  the  value  of  the  property  only 
in  cases  "where  there  will  be  a  judgment  for  the  recovery 
or  return  of  the  property,"  or  "  for  the  delivery  of  the 
property  or  the  value  thereof  in  case  a  delivery  can  not 
be  had,"  or  for  the  value  of  the  property  where  there  is  a 
judgment  for  the  return  and  that  can  not  be  had.  In  the 
case  at  bar  there  was  a  delivery  to  the  plaintiff  under  the 
writ,  and  the  judgment  was  '^that  the  plaintiff,  at  the 
commencement  of  this  suit,  was  the  owner  of  and  entitled 
to  possession  of  the  property  described  in  her  complaint." 
The  property  being  already  in  possession  of  the  plaintiff 
at  the  time  of  the  finding  and  judgment,  it  was  not  neces- 
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sary  that  she  should  recover  judgment  for  possession  or 
delivery,  and  hence  the  finding  of  the  value  was  wholly 
unnecessary.  Besides,  no  harm  could  possiblj^  result  to 
the  appellants,  or  either  of  them,  from  the  failure  of  the 
court  to  find  the  value,  as  the  judgment  was  against 
them. 

The  same  is  true  with  reference  to  the  failure  of  the 
court  to  assess  any  damages.  At  all  events,  if  this  omis- 
sion is  an  error  it  is  in  favor  of  the  appellants,  and  they 
can  not  complain.     Anderson  v.  Lane,  32  Ind.  102. 

The  court  properly  overruled  the  motion  for  a  venire 
de  novo. 

The  appellants*  motion  in  arrest  of  judgment  was  over- 
ruled,  and  this  ruling  is  claimed  to  be  erroneous.  This 
motion  can  be  resorted  to  only  for  a  defect  in  the  plead- 
ings not  cured  by  the  verdict  or  finding,  or  the  statute  of 
amendments,  or  waived  by  failure  to  demur.  Works  Pr., 
section  1045. 

It  is  argued  that  .the  complaint  is  defective  as  to  all  the 
defendants  but  Van  Gundy.  The  latter,  as  we  have  seen, 
had  possession  of  the  disputed  property,  as  sheriff,  by  vir- 
tue of  certain  writs  of  attachment.  He  asked  that  the 
attachment  plaintiffs  be  made  defendants  to  this  action  to 
answer  as  to  their  interests.  The  court  ordered  them  to 
be  made  parties.  With  this  proceeding  the  plaintiff  be- 
low had  nothing  to  do.  Her  cause  of  action  was  solely 
against  Van  Gundy,  and  the  complaint  is  sufficient 
as  against  him.  It  is  true  that  the  appellee,  after  the 
court  had  ordered  the  attachment  creditor  to  be  made 
defendants  to  this  action,  inserted  in  the  complaint 
the  following :  "And  the  plaintiff  avers  that  the  other 
defendants  claim  some  right  and  title  in  and  to  the  prop- 
erty described  herein,  and  asks  that  they  be  required  to 
answer  this  complaint,  as  their  claims  are  unknown  to 
this  plaintiff.''  Had  these  parties  been  thus  brought  into 
Vol.  4.-22 
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the  case  upon  the  plaintiffs  motion  and  without  any 
other  or  further  averment  against  them  in  the  complaint 
but  that  above  set  out,  we  think  the  complaint,  as  to 
them,  would  have  been  radically  defective,  even  when 
tested  by  a  motion  in  arrest.  But  where  such  parties  are 
invited  into  court  upon  motion  of  a  defendant  and  by  the 
order  of  court,  we  think  a  different  rule  obtains.  The 
complaint,  upon  its  face,  discloses  a  good  cause  of  action 
against  Van  Gundy,  and  we  agree  with  counsel  for  appellee 
in  the  belief  that  it  was  unnecessary  to  bring  in  these  ad- 
ditional parties,  as  their  rights  could  have  been  fully  pro- 
tected through  Van  Gundy,  the  sheriff.  But  they  ap- 
peared in  court,  and  instead  of  demurring  or  filing  a 
disclaimer,  they  answered  the  complaint  by  a  general  de- 
nial, and  in  a  second  paragraph,  which  they  also  call  an 
answer,  but  which  is  really  a  cross-complaint,  they  set  up 
their  interest  at  length,  and  the  facts  upon  which  they 
base  their  claim  to  a  superior  title  to  the  property.  This 
gave  the  court  the  undoubted  right  to  adjudicate  all  dis- 
puted claims  between  the  parties  as  to  said  property,  and 
the  appellants  can  not  now  be  heard  to  say  that  they 
were  improperly  joined  as  defendants,  when  they  took  no 
steps  whatever  to  make  that  fact  to  appear  in  the  court 
below.  See  Quill  v.  Gallwan^  108  Ind.  235 ;  Taylor  v. 
Taylor^  64  Ind.  366.  The  appellants  having  appeared 
and  contested  the  title  to  the  goods  and  failed,  it  was  emi- 
nently proper  that  judgment  for  costs  should  have  been 
rendered  against  them  upon  the  issue  they  themselves 
had  tendered  by  their  cross-complaint,  and  as  the  sheriff^ 
Van  Gundy,  was  only  their  representative  in  the  unlawful 
detention  of  the  property,  no  good  reason  exists  why  he 
should  have  been  adjudged  to  share  in  the  payment  of 
costs.  Besides,  if  the  appellants,  other  than  Van  Gundy, 
were  not  satisfied  with  the  judgment  for  costs  in  the 
shape  in  which  it  was  entered,  they  should  have  moved  a 
modification  thereof  in  the  trial  court.     Having  failed  to 
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do  this,  they  can  not  now  complain  as  to  the  form  of  the 
judgment.  QuUl  v.  Gallivan,  supra;  Smith  v.  Dodds,  35 
Ind.  452 ;  Works  Pr.  1030 ;  American  Ins.  Co,  v.  Gibsony 
104Iud.  336. 

Where  it  is  proper  that  some  of  the  costs  should  be  ad- 
judged against  a  party,  a  judgment  for  all  the  costs  is  a 
misjtake  that  must  be  taken  advantage  of  by  motion  to 
correct  or  modify  the  judgment.  A  motion  in  arrest  of 
judgment  does  not  challenge  the  form.  Douglass  v.  State^ 
72  Ind.  385. 

One  of  the  alleged  defects  of  the  complaint  is  the  fail- 
ure to  set  out  the  names  of  the  new  parties  who  were 
brought  into  the  case  by  the  order  of  court  on  the  motion 
of  Van  Gundy.  Had  the  complaint  been  assailed  by  de- 
murrer, the  objection  might  have  availed  the  parties,  but 
when  they  appeared  and  answered  the  defect  was  cured. 
Sherrod  v.  Shirley^  57  Ind,  13. 

Moreover,  the  motion  in  arrest  of  judgment  was  a  joint 
motion  by  all  the  defendants.  The  complaint  is  not  de- 
fective as  to  Van  Gundy.  A  joint  motion  by  all  the  de- 
fendants can  not  be  sustained  as  to  a  part  only. 

So  far  as  the  record  discloses,  the  merits  of  the  contro- 
versy have  been  fairly  adjusted  between  the  parties.  The 
evidence  is  not  in  the  record,  and  we  do  not  know  what 
was  proved  upon  the  trial.  We  are  not  able  to  discover 
any  substantial  error  in  the  record. 

Judgment  affirmed. 

FUed  March  31, 1892. 
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Schmidt  v.  The  German  Mataal  Insurance  Company. 
No.  361. 

Schmidt  v.  The  Gebman  Mutual  Ikbubance  Com- 
pany. 

Insubakos.— Ifu^tuU  Company, — Asaesgmentto  Pay  Lo88e8.^^NoUce  of  to  Mtm^ 
her, — How  Mu9t  be  Given. — Fotfeiture  of  Foliey, — Ambigtuyus  Provisions. — 
How  Omstnied.— Where  the  articles  of  association  of  a  matual  insur- 
ance company  provided  that  when  assessments  were  made  to  meet 
losses  "  the  members  shall  be  bound  to  pay  the  same  (assessments) 
within  thirty  days  after  receiving  notice  thereof/'  and  the  by-laws  pro- 
vided that  notice  of  an  assessment  **  shall  be  given  by  publication  in 
one  or  more  newspapers/'  a  forfeiture  of  a  policy  will  not  be  declared 
for  failure  to  pay  an  assessment  unless  it  is  shown  that  the  member 
had  received  actual  notice  of  the  assessment  and  was  delinquent  for 
thirty  days  thereafter.  If  there  are  any  ambiguous  provisions  or 
equivocal  conditions  in  the  contract  of  such  a  company,  they  will  be 
construed  in  favor  of  the  insured,  particularly  respecting  provisions  and 
conditions  which  might  operate  to  forfeit  the  insurance. 

From  the  Marion  Superior  Court. 
A.  C.  Harris  and  Jl  B,  Bridges j  for  appellant. 
A.  Seidenatickerj  J.  8.  Duncan  and  G.  W.  Smith,  for  ap- 
pellee. 

Cbumpackeb^  J. — The  German  Mutual  Insurance  Com- 
pany is  a  fire  insurance  corporation  organized  under-the  laws 
of  this  StatC;  upon  the  premium  note  and  assessment  plan. 
It  issued  a  policy  of  fire  insurance  to  Elizabeth  Schmidt  on 
the  16th  day  of  October,  1886,  covering  certain  buildings 
and  personal  property,  for  a  term  of  six  years.  On  October 
12th,  1888,  a  portion  of  the  insured  property  was  destroyed 
by  fire,  and  this  suit  was  brought  to  recover  indemnity  for 
the  loss.'  The  policy,  upon  which  was  printed  a  copy  of  the 
articles  of  association  and  by-laws  of  the  company,  was  filed 
with,  and  by  appropriate  reference  made  part  of,  the  com-  ^ 
plaint. 

Sections  four  and  five  of  article  three  of  the  articles  of 
association  are  as  follows : 

'^  Sec.  4.   In  case  the  funds  in  the  treasury  are  not  suffi- 
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cient  to  meet  the  losses^  the  directors  shall  make  an  assess- 
ment on  the  members  of  the  associatiob,  based  upon  their 
respective  premium  notes.  The  treasurer  shall  notify  the 
members  of  such  assessment^  and  the  members  shall  be  bound 
to  pay  the  same  within  thirty  days  after  receiving  notice 
thereof. 

"  Sec.  5.  In  case  any  member  refuses  or  neglects  to  pay 
such  assessment  within  thirty  days^  the  directors  may  bring 
suit  for  the  whole  amount  of  the  premium  note  and  collect 
the  same,  or  the  directors  may  cancel  the  policy  of  such 
member  and  collect  the  assessments  due  thereon  up  to  the 
time  of  such  cancellation.'' 

Section  twenty-two  of  the  by-laws  is  as  follows :  "  When- 
ever the  directors  shall  make  an  assessment  upon  the  mem- 
bers for  the  payment  of  losses  or  current  expenses^  notice 
thereof  shall  be  given  by  publication  in  one  or  more  news- 
papers." 

These  are  all  the  provisions  respecting  assessments,  notice 
and  forfeiture  contained  in  the  articles  of  association  or  by- 
laws which  affect  the  questions  involved  in  this  case. 

The  defendant  answered  that  an  assessment  was  duly  made 
on  the  2d  day  of  July,  1888,  and  notice  thereof  was  given 
by  publication  in  two  newspapers  printed  and  published  in 
the  city  of  Indianapolis,  and  also  by  mailing  a  notice  of 
such  assessment  to  the  plaintiff;  that  she  failed  to  pay  the 
same  within  thirty  days  after  such  notice,  and  the  directors 
of  the  company,  by  resolution  duly  adopted,  cancelled  her 
policy,  and  the  secretary  mailed  a  notice  of  such  cancellation 
to  her  several  weeks  before  the  loss.  It  is  also  shown  by 
the  answer  that  policies  and  premium  notes  are  divided  into 
three  classes,  designated  ''A,''  '*  B  "  and  "  C,''  and  that  plain- 
tiff's policy  belonged  to  class  "  B." 

The  plaintiff  replied  that  she  had  no  notice  or  informa- 
tion of  the  alleged  assessment  or  the  cancellation  of  her 
policy  before  the  loss,  and  that  she  did  not  receive  either  of 
said  notices  alleged  to  have  been  mailed  to  her  by  the  de- 
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fendant ;  that  she  did  not  see  or  have  any  information  what- 
ever of  the  notice  published  by  the  defendant  until  some 
days  after  the  loss^  and  that  she  was  always  ready  and  will- 
ing to  pay  any  assessment  regularly  levied  upon  her  note 
upon  notice  of  the  same  ;  that  said  notice  published  by  the 
defendant  contained  no  request  or  demand  upon  the  mem- 
bers to  pay  said  assessment  within  thirty  days,  except  the 
following :  ^'Beaolved,  That  the  executive  officers  and  agents 
of  the  company  are  requested  to  look  after  the  prompt  col- 
lection and  payment  of  this  assessment  within  thirty  days 
and  to  take  all  necessary  steps  for  that  purpose;''  that  said 
notice  was  not  given  by  the  treasurer  of  said  defendant 
alone,  but  it  was  signed  by  the  president,  secretary  and  treas- 
urer. 

A  demurrer  for  want  of  sufficient  facts  was  sustained  to 
the  reply,  and  the  plaintiff  refused  to  amend  or  plead  fur- 
ther, whereupon  judgment  was  rendered  in  favor  of  the  de- 
fendant upon  the  pleadings. 

From  this  judgment  the  plaintiff  appeals,  and  assigns  for 
error  the  decision  of  the  court  in  sustaining  the  demurrer  to 
the  reply. 

The  solution  of  the  question  presented  by  the  appeal  must 
depend  upon  the  construction  given  the  contract  respecting 
the  kind  of  notice  melnbers  are  entitled  to,  whether  actual 
or  constructive.  Counsel  for  appellant  contend  that  the 
contract,  correctly  interpreted,  provides  for  actual  notice, 
while  upon  the  other  hand  it  is  insisted  that  notice  by  pub- 
lication is  stipulated  for.  A  certificate  of  membership  in  a 
a  mutual  insurance  company  is  a  contract  for  insurance,  and 
in  most  respects  should  be  construed  in  the  same  manner  as 
an  ordinary  insurance  policy.  While  the  insured  is  a  mem- 
ber of  the  company,  and  entitled  to  a  voioe  in  its  manage- 
ment and  control,  the  promise  of  indemnity  is  based  upon  a 
valuable  consideration,  and  the  company,  in  respect  to  the 
insurance,  is  a  distinct  legal  entity,  occupying  the  contractual 
status  towards  the  member.     Supreme  Lodge,  etCy  v.  Knight, 
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117Ind.  489;  Holland  \.  Taylor,  111  Ind.  121;  Presbyte- 
rian, etc.,  Fund  v.  AUen,  106  Ind.  593;  Elkhart,  etc.,  Aaa^n 
y.  Houghton,  98  Ind.  149. 

Every  member,  however,  is  bound  to  know  the  contents 
of  the  articles  of  association  and  by-laws,  and  his  policy 
must  be  construed  with  reference  to  them.  They  enter  into 
and  become  part  of  the  contract  to  the  same  extent  as  if 
they  were  expressly  written  therein.  Pfister  v.  Gerwig,  122 
Ind.  567 ;  Chray  v.  Supreme  Lodge,  etc.,  118  Ind.  293 ;  Bauer 
V.  Sampson  Lodge,  etc.,  102  Ind.  262. 

Where  a  policy  in  a  mutual  insurance  company  provides 
for  notice  of  assessment  to  its  members,  such  notice  must  be 
in  substantial  accord  with  the  requirements  of  the  contract, 
or  it  will  be  ineffectual.  Even  where  constructive  notice  is 
provided  for,  it  seems  that  personal  notice  will  not  be  al- 
lowed as  an  efficient  substitute.  Sands  v.  Graves,  58  N.  Y. 
94 ;  Atlanta,  etc.,  Ins.  Go.  v.  Sanders,  36  N.  H.  252 ;  Pen- 
obseot  B.  R.  Oo.  v.  Dummer,  40  Me.  172;  TonUin  v. 
Tonica,  etc.,  B.  B.  Co.,  23  111.  374 ;  Penn,  etc..  School  v.  In- 
dependence Ins.  Go.,  127  Pa.  St.  559 ;  Northampton,  etc.,  Go. 
V.  StewaH,  39  N.  J.  L.  486. 

Where  one  is  entitled  to  notice  by  the  terms  of  a  contract 
and  has  not  stipulated  that  it  may  be  given  through  the  mails 
or  some  other  mediumship,  he  is  entitled  to  actual  notice,  aild 
anything  short  of  this  is  equivalent  to  no  notice  at  all.  This 
rule  is  firmly  intrenched  in  the  jurisprudence  of  this  coun- 
try. Burhans  v.  Oorey,  17  Mich.  282  ;  Mullen  v.  Dorchester, 
etc.,  Ins.  Go.,  121  Mass.  171;  Hermann  v.  Niagara,  etc.,  Ins. 
Go.,  100  N.  Y.  411 ;  Wachtel  v.  Noah  Widows,  etc.,  Soc,  84 
N.  Y.  28;  Siebert  v.  Supreme  Gouncil,  etc.,  23  Mo.  App. 
268. 

It  is  insisted  by  counsel  for  appellee  that  the  articles  of 
association  and  the  by-laws  upon  the  subject  of  notice  should 
be  construed  together,  and  when  so  considered  the  no- 
tice by  publication,  provided  for  in  section  twenty-two  of 
the  by-laws,  must  be  held  to  be  the  kind  of  notice  which 
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shall  afford  the  basis  of  a  forfeiture  under  the  articles  of  as- 
sociation. It  will  be  noticed  that  no  time  or  place  is  desig- 
nated in  the  by-laws  for  publishing  such  notice,  but  that  it 
may  be  published  at  any  time  in  any  newspaper  in  the  State. 
If  appellee's  theory  of  construing  the  contract  shall  prevail, 
however,  the  judgment  must  be  upheld,  for  it  is  entirely 
competent  for  the  parties  to  contract  for  that  kind  of  notice, 
and  when  they  have  so  contracted,  such  notice  will  be  con- 
clusive upon  the  members  regardless  of  whether  they  actu- 
ally knew  of  the  assessment  or  not.  Upon  the  other  hand, 
it  is  maintained  that  the  articles  of  association  provide  for 
actual  notice  of  an  assessment  before  there  shall  be  a  forfeit- 
ure of  the  policy,  and  that  the  notice  provided  for  in  the 
by-laws  was  not  designed  as  a  substitute  for  such  notice,  but 
for  an  entirely  different  purpose. 

Provisions  affecting  the  rights  of  the  parties  under  poli- 
cies issued  by  mutual  insurance  companies  are  to  be  con- 
strued in  the  same  manner  as  similar  provisions  in  policies 
issued  by  stock  insurance  companies.  Indemnity  being  the 
object,  they  will  be  construed  with  a  view  to  effectuate  that 
end,  as  fully  as  possible.  If  the  contract  contains  ambigu- 
ous provisions  or  equivocal  conditions,  they  will  be  resolved 
in  favor  of  the  insured,  particularly,  respecting  provisions 
and  conditions  which  may  operate  to  forfeit  the  insurance. 

It  is  only  where  there  is  a  plain  and  unequivocal  agree- 
ment creating  an  imperious  legal  necessity  that  such  a  con- 
struction will  be  adopted  as  will  result  in  a  forfeiture.  i2op- 
era  v.  Phenix  Ins.  Co.y  121  Ind.  670;  Havens  v.  Home  Ins. 
Co.,  Ill  Ind.  90;  Northwestern^  etc.,  Ins.  Co.  v.  Hazel€tt,105 
Ind.  212;  Supreme  Lodge,  etc.,  v.  Smith,  98  Ind.  374;  iSu- 
preme  Lodge,  etc.,  v.  Abbott,  82  Ind.  1 ;  Home  Ins.  Go.  v. 
Marple,  1  Ind.  App.  411 ;  NatH  Bank  v.  Ins.  Co.,  95  U.  S. 
673 ;  Burhhard  v.  Travellers'  Ins.  Co.,  102  Pa.  St.  262 ;  JJoZ- 
lou  V.  Gile,  50  Wis.  614;  Erdman  v.  Mutual  Ins.  Co.,  44 
Wis.  376 ;  Bates  v.  Detroit,  etc.,  Ass%  51  Mich.  687 ;  Sie- 
bert  v.  Supreme  Council,  eic.y  supra. 
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Niblack  Mutual  Benefit  Societies,  section  15,  states  the  rule 
respecting  by-laws  of  mutual  companies,  wliich  form  part  of 
the  contract,  to  be  as  follows:  **  Where  there  is  any  am- 
biguity or  inconsistency  in  the  terms  of  such  by-laws,  that 
construction  is  to  be  given  them  which  is  most  favorable  to 
the  rights  of  the  member/' 

In  the  case  before  us  the  articles  of  association  provide 
that  the  treasurer  shall  notify  members  of  assessments,  and 
they  shall  pay  the  same  within  thirty  days  after  receiving 
such  notice.  These  provisions,  unless  qualified  by  the  sec- 
tion of  the  by-laws  quoted,  unquestionably  contemplate  per- 
sonal or  actual  notice.  A  failure  upon  the  part  of  the  mem- 
ber to  pay  an  assessment  within  thirty  days  after  notice,  is 
fraught  with  important  consequences.  Either  the  entire 
premium  note  may  be  declared  due  and  payable  at  once,  or 
the  policy  cancelled  at  the  option  of  the  company. 

Where  actual  notice  is  required,  the  mailing  of  a  notice 
duly  stamped  and  addressed  is  only  evidence  of  its  receipt,  and 
the  burden  is  upon  the  sender  to  show  that  it  was  actually  re- 
ceived. Where  the  contract  stipulates  for  notice  by  "  mail  or 
otherwise/'  it  is  held  that  notice  in  due  form,  sealed  in  an  en- 
velope duly  stamped,  and  addressed  and  deposited  in  a  post- 
office  is  a  sufficient  compliance  with  the  eontract,and  that  notice 
will  date  from  the  time  it  would  reach  its  destination  in  the 
ordinary  course  of  the  mails.  Lothrop  v.  Greenfield  etc., 
Ins  Co,,  2  Allen,  82  ;  Epstein,  etc.,  v.  Aid,  etc,  Asa^n,  28  La. 
Ann.  938;  Ghreeley  v.  Iowa,  etc.,  Ins.  Co.,  60  Iowa,  86  ;  Yoe 
V.  B.  G.  Howard,  etc.,  Ass'n,  63  Md.  86. 

In  the  case  of  Casiner  v.  Farmers'  Mut.  Ins.  Co.,  50  Mich. 
273,  the  charter  provided  that  when  assessments  were  made 
the  members  should  be  "  notified  by  the  secretary  or  other- 
wise, either  by  circular  or  verbal  notice,''  and  upon  failure 
to  pay  within  thirty  days  after  such  notice  the  entire  pre- 
mium note  should  become  due  or  the  policy  forfeited  at  the 
option  of  the  company.  It  was  held,  in  view  of  the  im- 
portant consequences  which  resulted  from  a. failure  to  pay 
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assessments^  that  the  provision  should  be  construed  liberally 
in  favor  of  the  member  and  he  should  have  actual  notice; 
that  a  circular  letter  containing  the  information  mailed  to 
tlie  member  was  not  su£Scient  unless  he  actually  received  it. 
Considerable  importance  is  given  in  that  decision  to  ithe 
word  "  notified,"  the  court  declaring  it  to  import  actual  in- 
formation. 

In  the  case  of  McGorkle  v.  Texas,  etc,  Aaa'n,  71  Tex.  149, 
the  by-laws  required  that  notice  of  assessments  "  shall  be  sent" 
to  e^ch  member,  and  upon  failure  to  pay  within  a  specified 
time  after  notice  a  forfeiture  might  be  declared.  The  court 
held  that  inasmuch  as  no  method  of  sending  notice  was  pre- 
scribed the  member  was  entitled  to  actual  notice,  and  a  for- 
feiture could  not  be  founded  upon  a  notice  sent  by  mail  un- 
less it  was  actually  received.  In  the  course  of  the  opinion 
the  court  said  :  ^'Courts  should  not  construe  a  clause  in  a 
policy  of  insurance  so  as  to  entail  a  forfeiture  unless  it  is 
plain  that  such  a  construction  is  correct." 

In  the  case  of  Payn  v.  Mut.  Relief  8oo.,  17  Abb.  N.  Cas. 
53,  it  was  held  that  notice  of  an  assessment  which,  accord- 
ing to  the  by-la-ws,  should  be  given  the  member  by  the  gen- 
eral secretary,  should  be  given  substantially  as  provided,  and 
that  a  blank  in  due  form  with  the  general  secretary's  name 
printed  thereon,  filled  out  and  sent  by  a  local  secretary,  was 
not  a  compliance  with  the  provision. 

In  the  present  case  the  articles  of  association  require,  not 
only  that  notice  of  assessments  shall  be  given  the  member, 
but  that  it  shall  be  received  by  him  before  he  can  be  guilty 
of  such  default  as  will  furnish  a  basis  for  the  cancellation  of 
his  policy.  Such  notice  should  be  given  by  the  treasurer, 
while  the  notice  provided  for  in  the  by-laws  may  be  given 
by  any  officer  the  company  may  authorize.  In  tl\is  instance 
it  was  given  by  the  president,  secretary  and  treasurer,  thus 
showing,  according  to  the  company's  own  interpretation  of  the 
requirement,  that  it  was  a  diflFerent  notice  from  that  contem- 
plated in  the  articles  of  association.     This  circumstance  is 
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corroborated  bj  the  further  fact  that  the  treasurer  mailed  a 
notice  to  the  appeliaut  of  the  assessment  in  question^  indi- 
cating again  that  he  did  not  rely  upon  the  published  notice 
as  the  one  designed  to  require  members  to  pay  assessments. 
It  is  not  difl&cult  to  understand  why  two  kinds  of  notice  may 
have  been  deemed  necessary.  Premium  notes  are  divided 
into  different  classes  upon  which  different  rates  of  assess- 
ment were  levied.  Notice  to  a  member  in  one  class,  of  an 
assessment  upon  his  note,  would  furnish  no  information  re- 
specting the  rates  in  other  classes.  Each  member,  in  a  gen- 
eral sense,  is  interested  in  the  amount  of  money  collected  and 
disbursed  for  current  expenses  and  payment  of  losses  in  all 
classes,  and  knowledge  of  this  is  necessary  in  order  that  he 
may  compare  his  assessment  with  others  and  satisfy  himself 
that  it  is  equitable.  This  knowledge  was  probably  intended 
to  be  furnished  by  the  publication  provided  in  the  by-laws. . 

The  capacity  of  language  for  certainty  of  expression  la 
unmeasured,  and  if  it  had  been  the  intention  of  the  company 
that  the  publication  prescribed  in  the  by-laws  should  be  the 
notice  contemplated  in  the  articles  of  association,  it  would 
have  been  a  very  simple  matter  to  have  so  declared  in  plain 
and  positive  terms.  It  had  the  making  of  the  contract,  in 
the  matter  of  detail,  in  its  own  hands,  and  owed  it  to  policy- 
holders to  express  it  in  clear  and  unmistakable  terms  upon 
every  material  question.  It  was  said  by  McCrary,  J.,  in 
Wallace  v.  German' American  Ins.  Co.,  41  Fed.  Rep.'  742  :' 
^'As  the  insurance  company  prepares  the  contract,  ahd  em- 
bodies in  it  such  conditions  as  it  deems  proper,  it  is  in  duty 
bound  to  use  language  so  plain  and  clear  that  the  insured 
can  not  mistake  or  be  misled  as  to  the  burdens  and  duties 
thereby  imposed  upon  him." 

There  is  nothing  fn  the  by-laws  of  the  company  to  pre- 
vent it  from  levying  an  assessment  at  any  time,  and  if  no 
notice  of  such  levy  were  given  except  by  publication  in  any 
newspaper  in  this  state,  many  policies  might  be  forfeited 
withbut  the  knowledge  of  the  insured,  and  thus  great  inse- 
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curity  and  uncertainty  would  characterize  a  branch  of  busi- 
ness, the  whole  aim  of  which  is  to  afford  security  and  cer- 
tainty against  loss.  We  can  not  give  the  contract  under  con- 
sideration an  interpretation  which  would  lead  to  this  result 
without  doing  violence  to  generally  accepted  canons  of  con- 
struction, sanctioned  by  the  strongest  principles  of  equity 
and  natural  justice.  In  view  of  the  rules  above  announced 
the  conclusion  is  coerced  that  there  can  be  no  cancellation 
of  the  policy  until  there  has  been  a  failure  to  pay  an  assess- 
ment within  thirty  days  after  actual  notice.  The  reply  al- 
leges that  no  such  notice  was  had  and  the  demurrer  admits 
the  truth  of  the  averment. 

The  judgment  is  reversed,  with  instructions  to  overrule 
the  demurrer. 

Filed  April  12, 1892. 


No.  430. 

BowsEB  V.  Spiesbhofeb. 

Promissory  Note. — Action  upon  by  Etidorue. — Le/enee  Bated  vpon  JVxitidit* 
lent  Bep-eaentations, — Instructiont  to  Jury. — IlUgai  !I\v.nsaciion, — ^The  de- 
fendant, in  an  action   on   a  promissory  note  executed  by  him,  pay- 

.  able  at  a  bank  in  this  State,  and  endorsed  by  the  payee  before  main- 
rity  to  the  plaintiff,  filed  an  answer  alleging  that  he  gave  the  note 
in  payment  of  a  certain  number  of  bushels  of  "  Bohemian  oats,"  pur- 
chased by  him,  and  that  he  was  induced  to  execute  the  note  by  the  false 
and  fraudulent  representations  of  the  payee,  that  he  was  a  member  of 
ai  certain  seed  company,  which  was  solvent,  and  which  would  take  from 
the  defendant  double  the  number  of  bushels  of  oats  sold  to  him,  at  ten 
dollars  per  bushel.  At  the  time  he  executed  the  note,  the  defendant  re- 
ceived a  bond,  which  contained  the  following  provision  :  "  It  is  agreed 
and  understood  by  and  between  the  party  named  in  this  bond  and  said 
company,  that  the  transaction  covered  by  this  obligation  is  of  a  specu- 
lative character,  and  is  not  based  upon  the  real  value  of  the  grain/* 

Heldf  that  the  court  having  instructed  the  jury  that  if  fraud  was  shown  in 
the  inception  of  the  note,  the  burden  would  be  upon  the  plaintiff  to 
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show  himself  an  innocent  holder  in  all  respects,  and  having  treated  the 
answer  as  stating  a  good  defence,  based  upon  fraudulent  representations, 
an  instruction  was  proper  that  in  determining  whether  the  defendant 
was  induced  to  sign  the  note  by  the  fraudulent  representations  of  the 
pajee,  the  jury  might  take  into  consideration  the  wording  and  character 
of  the  bond  delivered  to  the  defendant,  and  if  the  main  inducement  to 
the  signing  of  the  note  was  the  defendant's  belief  that  he  would  reap  a 
benefit  i)y  becoming  a  party  to  a  transaction  of  the  dishonest  character 
disclosed  by  the  bond,  the  finding  must  be  for  the  plaintiff. 

Heidf  also,  that  an  instruction  was  proper,  that  if  the  main  induce- 
ment to  the  signing  of  the  note  by  the  defendant  was  an  anticipated 
benefit  by  becoming  a  party  to  the  dishonest  transaction  set  forth  in  the 
bond,  and  if  the  plaintifi*  was  the  owner  of  the  note,  the  jury  need  not 
inquire  as  to  whether  he  purchased  it  before  or  after  it  became  due,  as 
he  was  entitled  to  recover  if  he  bought  and  paid  for  it  at  any  time  be- 
fore the  commencement  of  the  action. 

Sams. —  Wagering  Gontracl. — Proof  of  Inadmissible  Unletis  Specially  Treaded, — 
hmoeeni  Purehaaer, — Burden  of  Proof. — Where  the  defence  to  an  action 
upon  a  promissory  note  was  based  upon  alleged  fraudulent  representa- 
tions by  the  payee,  evidence  would  not  be  admissible  of  the  illegality 
merely  of  the  transaction  as  a  wagering  contract.  The  defence  of  ille- 
gality of  the  consideration  of  a  note  is  one  that  must  be  specially 
pleaded,  and  in  the  pleading  all  the  facts  should  be  stated  fully  and 
clearly  which  enter  into  and  constitute  the  consideration,  and  render  it 
invalid.  "Where  such  a  defence  is  pleaded,  in  an  action  by  the  endorser 
against  the  maker,  the  burden  of  proof  is  upon  the  plaintiff  to  show 
that  he  became  the  holder  of  the  note  before  its  maturity,  in  good  faith, 
for  value,  and  without  notice. 

From  the  Marshall  Circuit  Court. 

/.  D.  McLaren  and  E,  C.  Martindale^  for  appellant. 

8.  Parker  and  C,  P.  Drummondy  for  appellee. 

Black,  J. — This  was  an  action  upon  a  promissory  note 
for  three  hundred  dollars,  dated  January  7th,  1886,  payable 
at  a  bank  in  this  State,  made  by  the  appellant  to  S.  E.  Ja- 
cox  and  by  him  endorsed  before  maturity  to  the  appellee. 

There  was  an  answer  in  four  paragraphs.  In  the  first  it 
was  alleged,  in  substance,  that  the  note  was  obtained  from 
the  appellant  by  fraudulent  means  and  representations  in 
the  following  manner:  That  the  payee,  said  Jacox,  in  De- 
cember, 1885,  designedly,  unlawfully,  and  with  the  intent  to 
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defraud  the  public  generally,  aud  the  appellant  iji  particular, 
confederated  and  conspired  with  certain  other  persons,  who 
called  themselves  The  Indiana  aud  Northwestern  Seed  Com- 
pany, of  which  said  Jacox  claimed  to  be  a  member ;  that 
said  Jacox  falsely  and  fraudulently,  and  with  the  fraudulent 
design  to  obtain  appellant's  signature  to  the  note  in  suit, 
represented  to  the  appellant  that  said  company  had  been  in- 
corporated under  the  laws  of  Indiana ;  that  its  purpose  was 
the  cultivation  of  a  certain  kind  of  oats  called  *'  Bohemian 
oats ; ''  that  said  company  was  solvent  and  had  on  deposit 
with  the  secretary  of  State  of  Indiana  a  large  sum  of  money, 
to  wit,  $50,000,  and  a  bond  for  a  like  sum,  as  an  indemnity 
for  all  those  who  would  purchase  its  merchandise;  that  the 
company  had  the  right  to  use  the  seal  of  the  State  of  Indi- 
ana on  its  contracts  and  bonds ;  that  the  State  of  Indiana 
had  guaranteed  its  obligations ;  that  the  company  would  ob- 
ligate itself  to  take  double  the  number  of  bushels  of  oats 
purchased  from  it  by  any  person  and  sell  the  same  for  such 
person  for  ten  dollars  per  bushel  for  said  oats;  that  be 
further  falsely  and  fraudulently  represented  that  he  had  per- 
sonally investigated  the  standing  and  financial  ability  of  said 
company  and  of  its  officers  and  members,  who  were  person- 
ally liable  for  all  its  obligations;  that  the  company  was 
financially  sound  and  good  for  double  the  amount  of  its  ob- 
ligations, and  its  officers  and  members,  some  of  whom  he 
personally  knew,  were  very  wealthy  men,  and  were  good 
personally  for  all  the  obligations  of  the  company ;  that  the 
appellant,  believing  said  Jacox  to  be  a  reputable  and  worthy 
citizen  of  Marshall  county,  and  having  no  knowledge  of  his 
confederates  or  of  said  company,  believed  in  and  relied  up- 
on said  representations  and  gave  his  order  for  thirty  bushels 
of  said  Bohemian  oats  to  said  company  in  December,  1885, 
and  said  oats,  with  one  of  said  bonds,  were  delivered  by  said 
Jacox  to  the  appellant,  and  thereupon  said  Jacox,  by  means 
of  said  representations,  which  were  false  in  every  particular, 
unlawfully  obtained  from  the  appellant  the  note  in  suit,  and 
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upon  no  other  consideration ;  that  the  appellee,  before  and 
at  the  time  of  his  alleged  purchase  of  the  note,  knew  that  it 
had  been  obtained  from  the  appellant  by  said  Jacox  by 
means  of  the  aforesaid  false  and  fraudulent  representations^ 
and  without  any  valuable  consideration. 

The  second  paragraph  alleged  that  the  note  was  not  sold 
and  assigned  to  the  appellee  for  a  valuable  consideration  be- 
fore its  maturity,  and  that  he  was  not  a  bona  fide  purchaser 
of  the  note. 

The  third  paragraph  alleged  that  the  appellee  was  not 
then,  or  at  the  commencement  of  the  suit,  a  bona  fide  owner 
and  bolder  of  the  note,  and  that  he  was  not  the  real  party 
in  interest  in  the  suit. 

The  fourth  paragraph  was  a  general  denial. 

The  appellee  replied  by  general  denial. 

No  question  was  made  as  to  the  sufficiency  of  any  of  the 
pleadings. 

A  jury  returned  a  general  verdict  for  the  appellee  and 
special  findings  in  answer  to  interrogatories. 

The  appellant^s  motion  for  a  new  trial  was  overruled,  and 
this  ruling  alone  is  assigned  as  error. 

Objections  are  urged  to  two  of  the  instructions,  the  sev- 
enth and  eighth,  given  by  the  court,  and  it  is  contended  that 
the  court  erred  in  refusing  to  give  instructions  numbered 
one  and  two,  requested  by  the  appellant. 

The  court  in  one  of  its  instructions  told  the  jury  that  if 
fraud  in  the  inception  of  the  note  was  shown,  the  burden 
would  be  upon  the  appellee  to  show  himself  to  be  an  inno- 
cent holder,  that  he  was  one  who  purchased  the  note  in  the 
usual  course  of  business,  before  due,  for  a  valuable  consider- 
ation, and  without  notice  of  the  fraud. 

In  its  seventh  instruction  the  court  treated  the  first  para- 
graph of  answer  as  stating  a  good  defence,  based  upon  fraud- 
ulent representations. 

In  the  portion  of  this  instruction  to  which  objection  is 
made  in  argument  the  court,  in  effect,  instructed  that  in  de- 
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termining  whether  or  not  the  appellant  was  induced  to  sign 
the  note  by  the  fraadulent  representations  of  Jacox,  the  jarj 
might  take  into  consideration  the  wording  and  character  of 
the  bond  delivered  to  the  appellant  at  the  time  the  note  was 
executed^  and  that  if  the  main  inducement  that  entered  the 
appellant's  mind  and  caused  him  to  sign  the  note  was  the  be- 
lief that  he  would  reap  a  benefit  by  becoming  a  party  to  a 
transaction  of  the  questionable  and  dishonest  character  dis- 
closed by  the  bond^  the  jury  should  find  against  the  appel- 
lant upon  the  first  paragraph  of  his  answer. 

The  eighth  instruction  was  to  the  effect  that  if  the  jury 
should  find  from  the  evidence  that  the  main  and  controlling 
inducement  which  caused  the  appellant  to  sign  the  note  was 
the  belief  on  his  part  that  by  becoming  a  party  to  the  spec- 
ulative business  and  contract  mentioned  in  the  bond  intro- 
duced in  evidence  he  would  reap  a  benefit  by  becoming  a 
party  to  a  transaction  of  the  questionable  and  dishonest 
character  disclosed  by  the  bond,  and  that  the  appellee  was 
the  real  owner  of  the  note  at  the  commencement  of  the 
action,  then  the  jury  need  not  inquire  as  to  whether  he 
purchased  it  before  or  after  it  came  due  ;  that  if  he  bought 
and  paid  for  it  at  any  time  before  the  commencement  of  the 
action  he  should  recover. 

In  refusing  to  give  the  instructions  requested  by  the  ap- 
pellant the  court,  in  effect,  held  that  the  appellant  could  not 
support  the  defence  based  on  fraudulent  representations  by 
evidence  of  the  illegality  merely  of  the  transaction  as  a 
wagering  contract. 

The  bond  referred  to  in  these  instructions,  by  which  the 
company  agreed  to  sell  oats  for  the  appellant,  contained  the 
following  provision : 

''  It  is  agreed  and  understood  by  and  between  the  party 
named  in  this  bond  and  said  company  that  the  transaction 
covered  by  this  obligation  is  of  a  speculative  character,  and 
is  not  based  upon  the  real  value  of  the  grain." 

The  appellant  testified  that  he  understood  it  to  be  a  spec- 
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ulative  business ;  that  the  price  which  he,  by  the  note,  prom- 
ised to  pay  was  not  the  real  value  of  the  oats  bought;  that 
the  oats  sold  at  one  dollar  per  bushel,  and  that  at  the  time 
he  received  the  oats  he  expected  to  raise  and  sell  to  the  com- 
pany sixty  bushels  of  the  oats  and  to  receive  six  hundred 
dollars  for  the  same. 

The  contract  entered  into  by  the  appellant  was  contrary 
to  public  policy.  He  might  defend  the  action  on  the  note 
upon  the  ground  of  the  illegality  of  the  transaction.  Such  a  de- 
fence pleaded  and  proved  would  defeat  an  action  on  the  note 
by  the  payee,  and  in  an  action  by  the  endorsee  against  the 
maker  such  a  defence  pleaded  and  proved  would  cast  upon 
the  plaintiff  the  burden  of  showing  that  he  became  the 
holder  of  the  note  before  its  maturity,  in  good  faith,  for 
'value  and  without  notice.  Schmueckle  v.  Waters,  125  Ind. 
265 ;  Stescher  v.  Merea,  118  Ind.  586. 

The  defence  of  illegality  of  the  consideration  of  a  note  is 
one  that  must  be  specially  pleaded.  Casad  v.  Holdridge,  50 
Ind.  629. 

Where  the  maker  of  a  note  desires  in  an  action  thereon  to 
Tely  for  defence  upon  the  illegality  of  the  consideration,  he 
should  plead  it,  and  in  his  pleading  he  should  state  fully  and 
clearly  all  the  facts  which  enter  into  and  constitute  the  con- 
sideration and  render  it  invalid.  Fisher  v.  Fisher,  113  Ind. 
474 ;  Kain  v.  Binker,  1  Ind.  App.  86. 

The  defence  pleaded  in  the  first  paragraph  of  the  appel- 
lant's answer  was  based  upon  alleged  fraudulent  representa- 
tions of  the  payee  of  the  note  in  suit. 

Evidence  which  is  admitted  in  support  of  a  defence  pleaded, 
but  which  is  not  sufiScient  to  sustain  such  defence,  will  not 
defeat  the  action  because  it  would  be  sufiScient  to  sustain  an- 
other special  defence  which  is  not  pleaded. 

The  court  did  not  err  in  saying  to  the  jury  that  the  trans- 
action disclosed  by  the  bond  was  a  questionable  and  dishonest 
one.  It  did  not  state  to  the  jury  that  the  illegality  of  the 
Vol.  4.-23 
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transaction  was  not  a  good  defence^  but  it  in  effect  excluded 
it  as  a  defence  because  it  was  not  pleaded. 

If  the  appellant's  main  and  controlling  inducement  to  sign 
the  note  was  thereby  knowingly  to  become  a  party  to  a  trans- 
action which  was  manifestly  immoral  and  contraiy  to  public 
policy,  he  could  hardly  claim  to  have  been  deceived  and  de- 
frauded by  the  representations  of  the  other  parties  with  whom 
he  so  joined  that  he  would  reap  a  large  pecuniary  reward 
from  such  joint  dishonesty.  A  representation  which  may 
serve  as  a  defence  of  fraud  should  be  one  on  which  the  de- 
fendant could  rely  reasonably  and  honestly.  One  can  not 
claim  to  have  been  defrauded  because  he  has  not  reaped  a 
valuable  reward  which  he  anticipated  from  his  participation 
in  an  unlawful  schenyB. 

The  law  sustains  a  defence  of  fraud  for  the  sake  of  the'* 
person  defrauded.     It  sustains  a  defence  of  illegality  such  as 
that  involved  in  the  transaction  here  in  question,  because  it 
will  not  lend  the  aid  of  the  courts  to  either  party  to  the  un- 
lawful contract. 

We  think  the  court  did  not  commit  any  error  in  connec- 
tion with  these  instructions. 

This  disposes  of  the  controlling  questions  in  the  case. 
There  were  a  number  of  objections  to  rulings  of  the  court  in  ' 
the  exclusion  and  the  admission  of  evidence.  So  far  as  these 
objections  were  properly  raised  and  presented  by  the  record, 
they  are  unimportant  in  view  of  what  we  have  already  said 
in  relation  to  the  instructions.  It  would  serve  no  useful  pur- 
pose to  extend  this  opinion  by  particular  mention  of  these 
numerous  rulings.  We  have  carefully  examined  them,  and 
we  find  no  available  error. 

The  judgment  is  affirmed. 

FUed  AprU  12, 1892. 


Digitized  by  CjOOQIC 


NOVEMBER  TERM,  1891.  355 

The  First  Nat'l  Bank  of  Crawfordsyille  v.  First  Nat'l  Bank  of  Lafayette. 


No.  22. 

The  Fikst  National  Bank  op  Crawfordsyille  v. 
The  First  National  Bank  of  Lafayette. 

BA3XKB.— Forged  Order  for  Money.-— Diaeouni  of  by  Bank, — Payment  of  by 
Bank  on  which  il  wa$  Drawn. — Eeeovery  of  Amount  ao  Ihid, — Where  a 
forged  instrument  of  writing  for  the  payment  of  money  drawn  *on  a 
bank  in  0.  was  indorsed  in  blank  by  the  party  who  had  forged  the  same, 
and  was  discounted  by  a  bank  in  L.,  and  was  sent  by  the  latter  bank  to 
its  correspondent  at  C,  endorsed  **  for  collection/'  and  was  paid  by  the 
bank  at  C,  the  amount  so  paid  by  the  bank  at  0.  may  be  recovered  by 
it  from  the  bank  at  L.,  as  the  endorsement  of  said  bank,  Whatever  its 
purpose,  would  tend  to  divert  inquiry  and  scrutiny  on  the  part  of  the 
bank  at  C.  and  would  give  to  the  paper  the  appearance  of  a  genuine 
transaction.  The  fact  that  the  paper  was  endorsed  for  collection  can 
not  materially  affect  the  question  of  laches. 

Same.— Aottee  to  Ba/nk  DUcounLing,  of  Forgery, — (hmjilaxnL — ilnstoer.— Where 
the  complaint  in  such  action  alleged  that  the  defendant  was  notified  by 
the  plaintiff  of  the  forgery  as  soon  as  it  learned  the  fact,  an  answer  aver- 
ring that  the  defendant  was  not  notified  of  the  forgery,  and  did  not  have 
any  knowledge  of  it  for  twenty  days  after  the  payment  was  made  by 
the  plaintiff's  bank,  does  not  state  a  good  defence  to  the  complaint. 
What  is  a  reasonable  notice  depends  upon  the  circumstances  of  the 
case.  Mere  space  of  time  is  not  important  unless  it  be  made  clearly 
to  appear  that  the  defendant  will  be  put  to  more  liability,  trouble  or 
expense  by  a  restitution  then  than  if  notice  had  been  received  earlier. 

From  the  Carroll  Circuit  Court. 

J.  E.  Humphries,  O.  W.  Paul,  W.   W.  Thornton,  W.  E. 
Humphrey  and  W.  M.  Reeves^  for  appellant. 
J.  i2.  Coffroth  and  T.  A.  Stuart^  for  appellee. 

New,  J. — ^This  action  was  commenced  in  the  Tippecanoe 
Circuit  Court,  and  the  Venue  was  changed  to  the  Carroll  Cir- 
cuit Court. 

The  appellant  was  the  plaintiff  below.  The  action  is  to 
recover  money  alleged  to  have  been  paid  by  the  appellant  to 
the  appellee  on  a  forged  instrument  of  writing. 

The  complaint  contains  two  paragraphs.  The  first  is  as 
follows,  the  caption  omitted  : 
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"  The  plaintiff  complains  of  the  defendant,  and  says  that 
on  the  4th  of  January,  1884,  the  defendant  obtained  from 
the  plaintiff  the  sum  of  three  hundred  and  forty-nine  dol- 
lars and  ninety-two  cents,  by  means  of  the  following  forged, 
fictitious  and  counterfeit  writing,  to  wit : 


f  25  92  Office  of  Township  Trustee,^ 

324  00  Franklin  School  Township, 

Montgomery  County,  September  1st, 


Irustee,  ^ 
St,  1882.) 


$349  92 

" '  This  certifies  that  there  is  due  from  this  township  to  A. 
S.  Griswold,  or  order,  three  hundred  and  twenty-four  dol- 
lars, payable  out  of  the  special  school  fund,  January  Ist, 
1884,  with  interest  at  6  per  cent,  annum,  payable  at  First 
National  Bank,  Crawfordsville,  Ind. 

" '  Chas.  Johnston, 
"  '  Trustee  Franklin  School  Totonship.^ 

"  Which  said  fictitious  and  forged  writing  said  defendant 
endorsed  and  presented  to  the  plaintiff  at  its  banking  house, 
in  Crawfordsville,  Indiana,  and  received  payment  thereof  in 
said  sum  above  named  from  the  plaintiff. 

"  The  plaintiff  further  avers  that  said  Charles  Johnston 
was,  September  Ist,  1882,  trustee  of  Franklin  school  town- 
ship, in  Montgomery  county,  Indiana,  and  was,  on  January 
4th,  1884,  a  customer  of  the  plaintiff,  and  had  his  funds  and 
moneys  deposited  with  the  plaintiff,  and  had  in  the  plaintiff's 
bank  more  than  money  enough  to  pay  the  aforesaid  writing. 
Said  defendant  presented,  and  caused  to  be  presented  to  the 
plaintiff,  at  its  banking  house  aforesaid,  said  writing,  with 
the  following  endorsements  on  the  back  thereof,  to  wit :  *A. 
S.  Griswold.  Pay  to  the  order  of  B.  Wasson,  C,  for  collec- 
tion for  acct.  of  the  Indiana  National  Bank,  Lafayette,  Ind. 
J.  C.  Brockenbrough,  cashier ; '  and  upon  the  faith  of  said 
endorsement  of  the  defendant,  and  agreement  with  said 
Johnston,  that  said  Johnston  instructed  plaintiff  to  pay  off 
any  note  or  order  or  warrant  given  by  him  as  trustee,  and 
that  whenever  he  was  in  the  city  he  would  pay  to  plaintiff 
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the  money  so  advanced.  The  plaintiff^  supposing  the  said  writ- 
ing and  endorsement  to  be  genuine^  paid  and  took  up  said 
writing,  or  note,  for  the  accommodation  of  said  Charles 
Johnston,  as  trustee,  and  paid  said  sum  of  money,  to  wit, 
$349.92,  to  the  Citizens^  National  Bank,  of  Crawfotdsville^ 
Indiana,  who  held  said  writing  or  note  for  collection  by  virtue 
of  said  endorsement  to  said  B.  Wasson,  who  was  at  the  time 
of  said  endorsement,  to  wit,  prior  to  January  4th,  1884,  and 
now  is,  the  cashier  of  said  Citizens'  National  Bank  ;  and  said 
Citizens'  National  Bank,  as  the  collecting  agent  of  the  de- 
fendant, received  said  money  so  paid  by  the  plaintiff,  and 
paid  the  same  to  the  defendant,  in  whose  possession  it  now 
is,  said  defendant  claiming  the  same  as  its  own  money  and 
property ;  that  the  plaintiff  did  not  know  said  instrument 
was  a  forgery  at  the  time  it  was  paid,  and  as  soon  as  it  learned 
the  fact  it  notified  the  defendant. 

**  The  plaintiff  further  alleges  that,  previous  to  the  bring- 
ing of  this  action,  to  wit,  on  January  31st,  1884,  it,  the 
plaintiff,  demanded  said  money,  to  wit,  $349.92,  of  said  de- 
fendant, at  the  same  time  and  place,  presenting  the  writing 
or  notes,  as  aforesaid  set  out,  at  its  banking  house  in  Lafay- 
ette, Indiana,  during  banking  hours,  together  with  an  affi- 
davit of  said  Charles  Johnston,  such  trustee,  that  said  writing 
or  note  was  and  is  a  forgery,  and  was  never  executed  by 
him ;  but  the  defendant  refused  to  pay  back  said  sum,  or 
any  other  amount,  or  any  part  thereof.  At  the  time  of  mak- 
ing said  demand  said  plaintiff  tendered  back  to  the  defend- 
ant said  forged  writing  or  note,  then  and  there  making  it 
acquainted  and  informing  it  of  the  aforesaid  facts. 

"At  the  time  said  note  was  presented  to  the  plaintiff  for 
payment  it,  the  plaintiff,  supposed  said  writing  or  note  was 
a  valid  obligation  duly  signed  and  executed  by  the  said 
Charles  Johnston,  and  relying  upon  that  supposition,  and 
further  relying  upon  the  defendant's  endorsement  on  said 
writing  or  note,  then  giving  it  currency  and  credit  as  a  valid 
and  subsisting  obligation,  it,  the  plaintiff,  paid  said  sum  of 
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money  to  the  defendant^  or  to  its  collecting  agent  as  aforesaid 
stated. 

'^  Said  writing  or  note  is  in  fact  coanterfeit,  false,  forged 
and  spurioos,  and  of  no  value  whatever^  and  said  Charles 
Johnston  refuses  to  accept  the  same,  or  to  extend  to  the 
plaintiff  any  money  or  credit  by  reason  of  said  payment. 

*'  Wherefore,  on  account  of  the  aforesaid  reason  and  &icts, 
the  plaintiff  says  said  defendant  is  indebted  to  the  plaintiff 
in  the  sum  of  (349.92  for  money  had  and  received  by  the 
defendant  for  the  use  and  benefit  of  the  plaintiff,  which  sum 
is  due  and  unpaid/'  etc. 

The  second  paragraph  is  in  form  the  common  count  for 
money  had  and  received. 

The  answer  to  the  complaint  is  in  two  paragraphs,  the 
first  being  a  general  denial. 

The  second  paragraph  is  as  follows :  ''And  for  a  further 
answer  to  the  first  paragraph  of  said  complaint,  the  de- 
fendant says :  That  on  the day  of  June,  1883,  the  said 

A.  S.  Griswold,  he  being  the  same  person  who  is  mentioned 
in  said  complaint  as  the  payee  of  said  alleged  certificate  of 
indebtedness,  was  a  person  of  good  standing  for  integrity  at 
the  city  of  Lafayette,  in  the  State  of  Indiana,  and  had  been 
doing  business  thereat,  and  at  the  time  aforesaid  was  intro- 
duced to  the  defendant  as  such  by  a  gentleman  of  social  and 
business  standing  and  respect  in  said  community,  and  in 
whom  the  defendant  had  full  confidence ;  that  at  and  before 
said  time  this  defendant  was  a  national  banking  association 
at  said  c^ty  of  Lafayette,  pursuant  to  the  act  of  Congress  for 
the  organization  of  national  banks,  and  was  engaged  in  the 
discounting  of  notes,  bills  and  other  evidences  of  indebted- 
ness, and  also  in  a  general  banking  business. 

''  That  at  the  time  aforesaid,  and  after  the  introduction 
aforesaid,  the  said  Griswold  offered  to  this  defendant  the  cer- 
tificate of  indebtedness  described  in  the  complaint  for  dis- 
count, and  asked  the  defendant  to  discount  the  same  for 
value;  that  this  defendant,  believing  said  certificate  to  be 
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genuine  and  in  all  respects  good  and  valid, and  having  there- 
tofore purchased  similar  certificates,  and  having  always  found 
them  to  be  valid,  did  purchase  from  said  Griswold  said  cer- 
tificate described  in  the  complaint,  and  did  pay  him  tKerefor 
the  sum  of  three  hundred  and  twenty-four  dollars,  and  there- 
upon said  Griswold  did  endorse  said  certificate  to  this  defend- 
ant by  writing  his  name  across  the  back  thereof,  and  did  de- 
liver the  same  to  this  defendant;  that  at  said  time  said 
Charles  Johnston,  the  apparent  maker  of  said  certificate,  re- 
sided in  the  adjoining  county  of  Montgomery,  and  his  hand- 
writing was  unknown  to  this  defendant. 

''  That  at  the  maturity  of  said  certificate,  the  defendanti 
still  believing  that  said  certificate  was  genuine  and  valid, 
sent  the  same  for  collection  to  its  correspondent  and  *agent, 
the  Citizens'  National  Bank  of  Crawfordsville,  located  in  ^id 
county  of  Montgomery,  and  endorsed  the  same  for  collec- 
tion ;  that  on  the  day  of  the  maturity  of  said  certificate  of 
indebtedness,  to  wit,  on  the  4th  day  of  January,  1884,  the 
said  Citizens'  National  Bank,  supposing  the  same  to  be  genu- 
ine,  presented  said  certificate  at  the  banking  house  of  said 
plaintifi*,  being  the  same  place  at  which  it  was  made  payable, 
and  said  plaintiff  thereupon  paid  the  same  to  said  Citizens' 
Bank,  and  it  afterwards  paid  the  same  to  this  defendant. 

"  That  afterwards,  on  the  31st  day  of  January,  1884,  and 
not  before,  said  plaintiff  notified  this  defendant  that  said  cer- 
tificate was  a  forgery,  and  that  never  before  had  this  defend- 
ant any  knowledge,  information  or  suspicion  that  said  cer- 
tificate was  not  genuine  or  invalid  for  any  cause/' 

To  this  paragraph  of  the  answer  a  reply  was  filed  of  two 
paragraphs,  the  first  of  which  was  a  general  denial.  .  The 
second  paragraph,  in  its  leading  averments,  is  not  unlike  the 
first  paragraph  of  the  complaint.  We  do  not  find  it  neces- 
sary to  set  it  out. 

The  cause  was  tried  by  the  court,  and  at  the  request  of  the 
appellant  a  special  finding  of  facts  was  made,  with  state- 
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ment  of  conclusions  of  law,  the  latter  being  in  favor  of  the 
appellee  and  excepted  to  b;  the  appellant. 

Judgment  was  rendered  in  the  appellee's  favor  for  costs. 

The  appellant  assigns  error  upon  the  overruling  of  the  de- 
murrer to  the  second  paragraph  of  the  answer  and  upon  the 
conclusions  of  law. 

The  rule  as  generally  stated  in  the  decided  cases  is^  that  a 
bank  in  accepting  and  paying  a  check  or  paper  presented  to 
it  is  held  to  know  the  signature  of  the  drawer  and  is  not  at 
liberty  afterwards,  in  a  controversy  between  it  and  an  inno- 
cent holder,  to  dispute  the  drawer's  signature.  And,  there- 
fore, if  the  signature  of  the  drawer  is  on  a  subsequent  day 
discovered  to  be  a  forgery,  the  bank  can  not  compel  the 
holder  to  whom  the  payment  was  made  to  restore  the  money 
unless  the  holder  be  in  some  way  implicated  in  fault.  This 
rule  is  founded  upon  the  supposed  negligence  of  the  bank 
in  failing,  by  an  examination  of  the  signature,  when  the  pa- 
per is  presented,  to  detect  the  forgery  and  refuse  payment. 
The  bank  is  presumed  to  know  the  handwriting  of  the 
drawer,  and,  therefore,  as  between  them,  the  bank  must,  be- 
cause of  its  imputed  negligence,  bear  the  loss,  if  the  bolder 
was  innocent  of  contribution  to  this  mistake.  Price  v.  NecU, 
3  Burr.  1354 ;  United  States  Bank  v.  Bank  of  Oeorffia,  10 
Wheaton,  333 ;  Smith  v.  Mercer,  6  Taunt.  76  ;  Bank  of 
Gloucester  v.  Salem  Bank,  17  Mass.  33 ;  Bank  of  Commerce 
V.  Union  Bank,  S  Comstock,  230;  Ooddard  v.  Merchants* 
Bank,  4  Comstock,  147 ;  National  Park  Bank  v.  NinJth  Na- 
tional Bank,  46  N.  Y.  77  ;  National  Bank  of  Commerce  v. 
National,  etc.,  Ass\65  N.  Y.  211;  White  v.  Continental, 
etc.,  Bank,  64  N.  T.  316;  Reddington  v.  Woods,  45  CaU 
406;  Bernheimer  v.  Marshall,  2  Minn.  78;  Ellis  v.  Ohio, 
etc.,  Co.,  4  Ohio  St.  628 ;  Johnston  v.  Commercial  Bank,  27 
W.Va.  343  ;  Rouvant  v.  San  Antonia  National  Bank,  63  Tex, 
610 ;  First  National  Bank  v.  Richer,  71  111.  439 ;  Levy  v. 
Bank  of  United  States,  4  DalL  234. 

While  the  rule  will  generally  be  found  thus  stated,  it  is 
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very  manifest  that  the  courts  have  shown  a  steadily  increas- 
ing disinclination  to  extend  by  analogy  the  doctrine  laid 
down  in  Price  v.  Neal,  supray  and  the  cases  following  it^  to 
other  cases  resting  upon  facts  Substantially  different.  In- 
deed, the  rule,  as  we  have  given  it,  and  as  it  is  generally 
found  to  be  stated,  has  been  vigorously  assailed  by  standard 
authors,  as  a  rule  too  favorable  to  the  holder,  not  the  most 
fair  nor  best  calculated  to  efiectuate  justice  between  the 
drawee  and  the  drawer.  2  Daniel  Negotiable  Instruments 
(4th  ed.),  section  1361, 1362  ;  Chitty  Bills  (13  Am.  ed.),431, 
485 ;  2  Morse  Banks  and  Banking  (3d  ed.),  sections  464, 
465,  466. 

In  the  case  at  bar  the  forged  instrument,  as  appears  by  the 
answer,  was  put  in  circulation  in  the  first  instance  by  Gris- 
wold,  the  forger,  he  indorsing  it  to  the  appellee.  For  the 
purpose  of  obtaining  the  money  on  it  the  appellee,  after  en- 
dorsing it,  caused  it  at  maturity  to  be  presented  to  the  ap- 
pellant and  received  the  money  on  it. 

The  responsibility  of  a  bank  under  the  rule  we  have 
stated  is  based  upon  presumption  alone,  and  is  decisive  only 
when  the  party  receiving  the  money  has  in  no  way  contribu- 
ted to  or  promoted  the  mistake  or  fraud. 

In  the  case  of  National  Bank  of  North  America  v.  Bangs, 
106  Mass.  441,  it  is  said : 

**  In  the  absence  of  actual  fault  or  negligence  on  the  part 
of  the  drawee,  his  constructive  fault,  in  not  knowing  the 
signature  of  the  drawer  and  detecting  the  forgery,  will  not 
preclude  his  recovery  from  one  who  has  received  the  money 
with  knowledge  of  the  forgery,  or  who  took  the  check,  under 
circumstances  of  suspicion,  without  proper  precautions,  or 
whose  conduct  has  been  such  as  to  mislead  the  drawee,  or  to 
induce  him  to  pay  the  check  without  the  usual  scrutiny  or 
other  precautions  against  mistake  or  fraud.  These  exceptions 
are  implied  by  the  very  terms  in  which  the  general  rule 
is  ordinarily  stated.  The  case  of  Ellia  v.  Ohio,  etc.,  Co.,  ^ 
Ohio  St.  628,  is  an  express  decision  to  that  effect,  and  con- 
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tains  an  able  and  thorough  discussion  of  the  subject.  We 
are  aware  of  no  case  in  which  the  principle  that  the  drawee 
is  bound  to  know  the  signature  of  the  drawer  of  a  bill  or 
check,  which  he  undertakes  to  pay,  has  been  held  to  be  de- 
cisive in  favor  of  a  payee  of  a  forged  bill  or  check  to  which 
he  has  himself  given  credit  by  his  endorsement.'^  See,  also, 
McKleroy  v.  Southern  Bank  of  Kentucky,  14  La.  Ann.  468; 
Canal  Bank  v.  Bank  of  Albany,  1  Hill,  287 ;  Bauvant  v.  San 
Antonio  NaVl  Bank,  supra. 

The  appellee's  indorsement  upon  the  instrument,  whatever 
may  have  been  the  purpose  of  that  endorsement,  would  tend 
to  divert  the  appellant  from  inquiry  and  scrutiny,  for  it 
gave  to  the  paper  the  appearance  of  a  genuine  transaction. 
The  names  of  Griswold  and  the  appellant  on  the  back  of  the 
paper  would  apparently  be  inconsistent  with  any  suspicion 
of  a  forgery  of  Johnston's  name.  The  appellee  was  a  bank 
doing  business  in  an  adjoining  county.  Its  endorsement, 
following  that  of  Griswold,  would  hardly  fail  to  inspire  con- 
fidence in  the  genuineness  of  the  paper— as  vouching  for  it. 

It  is  not  shown  by  the  answer  that  to  allow  a  recovery  by 
the  appellant  will  place  the  appellee  in  a  worse  position 
than  if  payment  had  been'  refused.  In  Ellis  v.  Ohio,  etc,, 
Co,,  supra,  it  is  said :  "  To  entitle  the  holder  to  retain 
money  obtained  by  mistake,  upon  a  forged  instrument,  he 
must  occupy  the  vantage  ground,  by  putting  the  drawee 
alone  in  the  wrong ;  and  he  must  be  able  truthfully  to  assert 
that  he  put  the  whole  responsibility  upon  the  drawee,  and  re- 
lied upon  him  to  decide,  and  that  the  mistake  arising  from 
his  negligence,  can  not  now  be  corrected  without  placing  the 
holder  in  a  worse  position  than  though  payment  had  been 
refused." 

The  view  that  the  drawee  should  be  allowed  to  recover  the 
money,  if  the  position  of  the  holder  has  remained  unchanged, 
is  advocated  by  Daniel  and  Morse  in  the  references  we  hav6 
already  given.  See,  also.  Merchants^  NatH  Bank  v.  National 
Bank  of  the  Commonwealth,  139  Mass.  513. 
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Bat  however  this  may  be,  we  can  not  say  that  the  appel- 
lee's endorsement  of  the  forged  instrument  did  not  in  some  ^ 
degree  induce  the  payment  of  the  money. 

We  do  not  think  the  allegation  in  the  answer  that  the  pa- 
per was  endorsed  by  the  appellee  "  for  collection  ^'  can  ma- 
terially affect  the  question  of  laches. 

In  the  case  of  National  Bank  of  North  America  v.  Bangs, 
supra,  the  endorsement  was  for  collection.  See,  also,  Star, 
etc.,  Ins.  Go.  V.  New  Hampshire  NaVl  Bank,  60  N.  H.  442. 

It  is  averred  in  the  answer  that  the  payment  was  made  by 
the  appellant  to  the  appellee  on  the  4th  of  January,  1884, 
and  that  the  latter  was  not  informed,  nor  did  it  have  knowl- 
edge of  the  forgery,  until  the  24th  day  of  said  month.  No- 
tice and  demand  for  restitution  should  be  within  a  reason- 
able time.  What  is  a  reasonable  time  depends  upon  the 
circumstances  of  the  case.  Mere  space  of  time  is  not  im- 
portant unless  it  be  made  to  clearly  appear  that  the  holder 
will  be  put  to  more  liability,  trouble  or  expense  by  a  resti- 
tution then,  than  if  notice  had  been  received  earlier.  In  the 
present  case  the  appellee  had  no  endorser  behind  it  but  the 
forger,  and,  so  far  as  can  be  known  from  the  answer,  any 
remedy  which  the  appellee  may  have  had  against  him  re- 
mains unimpaired. 

The  forged  instrument  paid  off  by  the  appellant  was  not 
negotiable  according  to  the  law  merchant,  although  it  pur-/ 
ported  to  be  payable  at  a  bank.  State,  ex  rel,  v.  flawes,  112 
Ind.  323.  Such  paper  can  not  be  said  to  be  taken,  or  to  cir- 
culate, on  the  intrinsic  credit  of  the  instrument  itself.  This 
fact,  as  it  seems  to  us,  is  not  without  some  weight  upon  the 
question  of  promptness  in  giving  notice.  It  is  alleged  in 
the  complaint  that  the  appellee  was  notified  by  the  appellant 
of  the  forgery  as  soon  as  it  learned  the  fact.  We  would  not 
be  justified  in  holding  that  the  averment  in  the  answer  re- 
specting notice  is  a  good  defence  to  the  complaint.  See  2 
Daniel  Negotiable  Instruments  (4th  ed.),  section  1372;  2 
Morse  Banks  and   Banking  (3d  ed.),  section  488;    Canal 
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Bank  v.  Bank  of  Albany,  supra  ;  Rouvant  v.  San  Antonio 
NaVl  Bank,  supra;  Ellis  v.  Ohio,  etc,,  Co.,  supra;  Union 
NaVl  Bank  of  Chicago  v.  Baldenwick,  45  111.  375, 

The  demurrer  to  the  second  paragraph  of  the  answer  should 
have  been  sustained. 

Having  reached  this  conclusion,  the  special  finding  does 
not  require  attention. 

The  judgment  is  reversed,  with  costs. 

Filed  March  16, 1892. 


No.  43. 

The  Cincinnati,  Wabash  and  Michigan  Railway 
Company  v.  Stanley. 

Arrest  op  Judgment. — Action  Originating  Before  JtuUee, — Oompkdni. — 
Killing  of  AnimaU, — Absence  of  Averment  a$  to  ConiribtUory  Negligence. — 
Railroad, — In  a  common  law  action  commenced  before  a  justice  of  the 
peace  against  a  railroad  company  for  negligence  in  killing  the  plaint* 
ifif 's  mule,  the  complaint  will  be  held  defective  when  attacked  bj  a  mo- 
tion in  arrest  of  judgment,  when  it  contains  no  averment  that  the  kill- 
ing complained  of  was  without  the  contributory  fault  or  negligence  of 
the  plaintiff.  While  the  same  strictness  of  pleading  is  not  required  in 
cases  originating  before  a  justice  of  the  peace  as  in  those  commenced  in 
the  circuit  court,  still,  where  there  is  a  failure  in  an  action  instituted 
before  a  justice  to  plead  some  independent  fact  essential  to  a  recovery, 
the  omission  is  fatal,  even  on  a  motion  in  arrest  of  judgment. 

From  the  Madison  Circuit  Court. 

C,  E,  Cowgill,  H.  B.  Shiveley  and  E.  E.  Cowgill,  for  ap- 
pellant. 

W,  A,  Kittinger  and  Z.  Ji.  Schwinn,  for  appellee. 

Reinhard,  J. — This  was  a  common  law  action  by  the 
appellee  against  the  appellant  for  negligence  in  killing  the 
appellee's  mule,  alleged  to  be  of  the  value  of  $150.  The 
cause  was  commenced  before  a  justice  of  the  peace,  and  was 
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from  there  appealed  to  the  court  below,  where  it  was  tried 
by  a  jury,  and  there  was  a  verdict  and  judgmcDt  in  favor 
of  the  appellee.  Motions  for  a  new  trial  and  in  arrest  of 
jadment  were  overruled.  Errors  are  assigned  in  this  court 
as  follows : 

1.  The  complaint  does  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action. 

2.  The  court  erred  in  overruling  the  motion  for  a  new 
trial. 

3.  The  court  erred  in  overruling  the  motion  in  arrest  of 
judgment. 

Under  the  first  and  third  specifications  of  error  it  is  proper 
to  consider  the  sufficiency  of  the  complaint,  which  is  as  fol- 
lows, omitting  the  caption : 

"Andrew  Stanley  complains  of  the  Cincinnati,  Wabash 
and  Michigan  Railroad,  a  corporation  organized  under  the 
laws  of  the  State  of  Indiana,  and  says  that  on  the  3d 
day  of  November,  1887,  and  for  many  days  prior  thereto, 
said  corporation  did  negligently  maintain  a  fence  and  cattle 
guard  on  and  along  the  north  side  of  Lake  street,  at  the 
point  where  defendant's  said  railroad  crosses  Lake  street,  in 
the  corporate  village  of  Summitville,  Madison  county,  Indi- 
ana ;  that  a  fence  was  maintained  on  the  east  and  wegt  sides 
of  defendant's  said  railroad  track  for  a  distance  of  four  hun- 
dred feet  to  a  point  where  the  said  track  intersects  with  the 
commons  or  unenclosed  lands  of  the  corporate  village  afore- 
said ;  that  by  the  negligent  maintenance  of  the  fences,  as 
aforesaid,  plaintiff's  mule  was  permitted  to  wander  upon  the 
right  of  way  of  the  defendant ;  that  the  negligent  erection 
and  maintenance  of  the  fence  and  cattle  guard  at  the  south 
end  of  the  lands  thus  enclosed,  at  the  point  where  defend- 
ant's said  railroad  crosses  Lake  street,  in  the  village  afore- 
said, prevented  the  escape  of  plaintiff's  mule  therefrom,  and 
by  the  negligent  and  careless  management  of  defendant's 
train  by  the  servants  of  the  said  railroad,  and  by  the  negli- 
nent  maintenance  of  the  fences  and  cattle  guards,  as  afore- 
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said,  plaintiff's  mule,  of  the  value  of  one  hundred  and  fifty- 
dollars  ($150),  was  on  the  3d  day  of  November,  1887,  run 
over  by  defendant's  train,  and  then  and  there  and  thereby 
killed,  to  the  plaintiff's  damage,  one  hundred  and  fifty  dol- 
lars.    Wherefore,"  etc* 

It  will  be  seen  from  the  complaint  that  it  contains  no 
averment  that  the  killing  complained  of  was  without  the 
contributory  fault  or  negligence  of  the  plaintiff.  Ordinarily, 
in  actions  of  this  character,  the  complaint  must  aver  the 
plaintiff's  freedom  from  fault  in  direct  terms,  unless  the 
same  appears  sufficiently  from  the  facts  pleaded.  Jefferson^ 
mile,  etc.f  R.  R.  Co.  v.  Lyon,  55  Ind.  477 ;  Pittsburgh,  etc.y 
R.  R,  Oo.  V.  Noely  77  Ind.  1 10.  The  same  principle  runs 
through  the  following  cases :  Eberhart  v.  Reister,  96  Ind. 
478 ;  New  Albany,  etc.,  R.  W.  Co.  v.  Lockbridge,  93  Ind. 
191;  Cineinnati,  etc.,  R.  R.  Co.  v.  Butier,  103  Ind.  .31; 
Pennsylvania  Co.  v.  Marion,  104  Ind,  239 ;  Brannen  v. 
Kokomo,  etc.,  G,  R.  Co.,  115  Ind.  115. 

The  complaint  will  be  held  insufficient  even  though  there 
was  no  demurrer,  and  the  attack  was  by  motion  in  arrest 
only.     Eberhart  v.  Reister,  supra. 

The  appellee's  counsel  contend,  however,  that,  as  the  cause 
originated  before  a  justice  of  the  peace  where  the  same  strict- 
ness of  pleading  is  not  applied  as  in  the  circuit  court,  a 
different  rule  must  obtain,  and  the  complaint  should  be  re- 
garded as  sufficient.  Upon  this  subject  we  can  but  repeat 
what  we  said  in  our  opinion  upon  a  former  bearing  of  this 
cause  : 

It  is  undoubtedly  true  that  great  liberality  is  indulged 
in  support  of  complaints  in  cases  originating  before  a  justice 
of  the  peace.  In  such  cases  it  has  been  long  and  frequently 
held  that  where  the  complaint  contains  sufficient  substance 
to  apprise  the  adverse  party  of  the.  nature  of  the  demand , 
and  is  such  that  a  judgment  thereon  will  bar  another  action 
for  the  same  thing,  it  will  be  held  sufficient  whether  the  ob- 
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jection  be  raised  by  demurrer  or  on   motion  in   arrest  of 
judgment.     See  Milhollin  v.  Fuller,  1  Ind.  App.  68. 

But  where  there  is  a  failure  to  plead  some  independent 
£ict  which  is  essential  to  a  recovery^  or  to  the  statement  of  a 
substantial  cause  of  action,  the  omission  is  fatal,  even  on  a  mo- 
tion in  arrest.  The  principle  has  been  applied  by  our  Su- 
preme Court  more  especially  to  complaints  in  actions  for 
negligence.  Eberhart  v.  Beister,  supra.  In  the  applica- 
tion of  this  rule  we  confess  our  inability  to  see  any  dis> 
tinction  between  cases  that  originated  before  justices  of  the 
peace,  where  the  complaint  was  attacked  directly  by  demur- 
rer or  other  motion,  or  indirectly  by  a  motion  in  arrest,  and 
cases  commenced  in  the  circuit  or  superior  courts,  where  the 
sufficiency  of  the  complaint  was  not  questioned  until  after 
verdict,  and  then  only  by  a  motion  in  arrest  or  by  assign- 
ment of  error  on  appeal  that  the  complaint  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action.  We  think,  if  the 
action  was  commenced  befofe  a  justice  of  the  peace,  the 
complaint  will  be  held  sufficient,  no  matter  how  crude  or  in- 
artistically  drawn,  if  it  contain  enough  substance  to  bar  an- 
other action,  and  a  sufficient  statement  of  the  elemental  facts 
which  are  necessary  to  make  out  a  cause  of  action.  It  makes 
no  difference  bow  the  complaint  is  tested,  whether  by  de- 
murrer, motion  in  arrest,  or  in  whatever  other  manner.  If 
the  case  originated  in  the  circuit  or  superior  court,  and  the 
complaint  is  not  attacked  until  after  verdict,  the  same  rule 
will  apply  to  it.  The  verdict  will .  cure  all  defects  in  aver- 
ments except  those  which  are  essential  to  the  foundation  of 
the  cause  of  action  itself.  It  is  otherwise  if  the  complaint 
is  there  attacked  by  demurrer.  The  averment  in  a  com- 
plaint for  negligence  that  the  plaintiff  was  free  from  fault,  is 
so  essential  and  fundamental  to  the  cause  of  action  that  its 
omission  will  render  the  complaint  bad  on  a  motion  in  arrest 
of  judgment,  whether  the  action  be  commenced  in  the  cir- 
cuit or  superior  courts,  or  before  a  justice  of  the  peace.  In 
the  case  under  consideration  it  is  not  a  question  of  whether 
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the  averment  is  a  sufficiently  direct  charge  of  a  fact.  The 
objection  is  that  there  is  no  fact  pleaded  whatever  from 
which  any  inference  can  be  drawn  that  there  was  freedom 
from  fault  upon  the  part  of  the  appellee.  It  is  not  shown 
in  the  complaint  how  or  where  the  mule  entered  upon  the 
track ;  whether  it  was  driven  on  by  the  owner  or  strayed 
there  from  some  open  place  where  the  plaintiff  permitted  it 
to  run ;  whether  it  went  onto  the  track  at  a  point  at  which 
it  was  not  fenced,  though  required  to  be  so  by  law,  or  in 
what  way  it  came  to  be  there.  All  the  averments  in  the 
complaint  have  reference  to  the  conduct  of  the  defend- 
ant only,  and  not  to  that  of  the  plaintiff,  in  connection  with 
the  killing.  It  is  said  by  a  recent  writer  upon  this  subject : 
"A  large  proportion  of  the  cases  on  this  subject  are  brought 
originally  before  justices  of  the  peace.  Procedure  before  these 
officers  is  regulated  by  the  statutes  of  the  respective  States. 
But  points  concerning  that  procedure  occasionally  arise 
which  deserve  mention  here,  being  in  their  nature  dependent 
upon  general  principles  of  pleading  and  procedure.  The 
complaint  or  statement  filed  with  the  justice,  though  not 
subject  to  the  technical  rules  of  pleading,  must  set  forth  a 
substantial  cause  of  action."  Thomp.  Neg.  p.  511.  There 
can  be  no  less  necessity  for  requiring  these  elements,  which 
are  essential  to  every  cause  of  action,  to  be  set  out  in  a  com- 
plaint before  a  justice  of  the  peace  than  there  is  for  holding 
them  necessary  in  such  a  pleading  in  the  circuit  court.  In 
either  court  there  must  be  a  substantial  cause  of  action  stated 
as  the  very  foundation  stone  upon  which  rests  the  jurisdic- 
tion of  the  court  itself.  No  rules  of  intendment  can  be  in- 
voked that  will  dispense  with  this  necessity.  If  the  essen- 
tial elements  are  present  in  the  complaint,  then  the  rules  of 
intendment  can  be  applied  after  verdict.  All  other  defects, 
such  as  would  have  rendered  the  complaint  obnoxious  to  a 
demurrer  in  the  circuit  court,  will  be  cured  by  the  verdict. 
In  justices'  courts  the  rule  is  different.  There  a  complaint 
will  withstand  a  demurrer  even,  no  matter  how  defective  it 
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be  otherwise,  provided  it  contain  the  elements  essential  to 
a  substantial  cause  of  action. 

Before  the  year  1827  no  pleadings  whatever  were  required 
in  actions  before  justices  of  the  peace,  and  the  entire  claims 
of  the  litigating  parties  were  matters  of  evidence  only,  Per- 
kins V.  Smith,  4  Blackf.  300.  The  present  statute  renders  it 
necessary  for  the  plaintiff  to  "file  with  the  justice  a  state- 
ment of  the  grounds  of  his  complaint,  or  the  written  instru- 
ment which  is  the  foundation  of  his  suit.^'  Section  1461, 
R.  S.  1881.  No  formal  complaint  is,  of  course,  necessary 
under  this  provision.  Technical  nicety  and  legal  precision 
are  no  longer  required  even  in  the  circuit  court,  much  less 
before  justices.  But  this  does  not  dispense  with  the  neces- 
sity of  a  statement  containing,  in  substance,  the  matters  neces- 
sary to  enable  the  plaintiff  to  recover. 

The  averment  of  freedom  from  negligence  on  the  part  of 
the  plaintiff  is  just  as  essential  as  the  allegation  of  negligence 
on  the  part  of  the  defendant.  Our  Supreme  Court  has  de- 
cided, however,  that  in  an  action  of  this  character,  com- 
menced before  a  justice  of  the  peace,  a  complaint  which  fails 
to  aver  that  the  killing  of  the  stock  was  the  result  of  the  de- 
fendant's negligence,  is  not  good  as  a  complaint  in  a  common 
law  action,  even  on  a  motion  in  arrest  of  judgment.  Balti- 
morcy  etc.,  R.  W.  Co.  v.  Andersony  58  Ind.  413. 

We  are  therefore  of  the  opinion  that  the  court  erred  in 
the  overruling  of  the  motion  in  arrest  of  judgment.  We 
need  not  decide  upon  the  other  assignment. 

Judgment  reversed,  with  direction  to  the  court  below  to 
sustain  the  appellant's  motion  in  arrest. 

Filed  April  13, 1892. 

Vol.  4.-24 
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No.  376. 

Habtmak  v.  The  Cincinnati,  Indianapolis,  St.  Louis 
AND  Chicago  Sailboad  Company. 

EviDEircB. — Demurrer  to, — WhatH  Ckmeedes* — ^In  an  action  against  a  rail- 
road company  for  delivering  property  to  a  person  other  than  the  con* 
signee,  a  demurrer  to  the  evidence  should  have  heen  overruled  when 
the  evidence  tended  to  show  that  the  plaintiff  was  the  owner  of  the 
property  set  out  in  the  complaint  and  specified  in  the  hill  of  lading  and 
delivered  to  the  defendant ;  that  the  property  was,  without  any  author- 
ity from  the  plaintiff,  turned  over  by  the  defendant  to  one  who  was  not 
the  designated  consignee  and  converted  by  him  to  his  own  use,  and  that 
he  was  insolvent ;  and  that  the  property  was  of  a  certain  value.  A  de- 
murrer to  evidence  concedes  the  truth  of  all  the  facts  which  the 
evidence  demurred  to  tends  to  prove  and  all  such  inferences  as  can  rea* 
sonably  be  drawn  therefrom,  and  if  there  is  evidence  favorable  to  the 
party  demurring,  the  court  can  not  consider  it  when  It  is  in  conflict 
with  that  against  him. 

Same. — Demurrer  to, — D^eeta  in  PUadinge, — Defects  in  pleadings  can  not 
be  taken  advantage  of  to  support  the  ruling  on  a  demurrer  to  the  evi- 
dence. 

From  the  Bartholomew  Circuit  Court. 
J.  W.  Morgan,  for  appellant. 
J.  T.  Dye,  for  appellee. 

Robinson,  C.  J. — ^The  appellant  commenced  this  action 
against  the  appellee.  The  complaint^  after  alleging  that  the 
appellee  was  a  corporation,  owning  and  operating  a  line  of 
railway  from  the  city  of  Columbus,  in  said  county  of  Bar- 
tholomew and  State  of  Indiana,  to  the  city  of  Indianapolis^ 
Indiana,  for  the  purpose  of  carrying  freight  for  hire,  and 
that  appellant  was  engaged  in  said  city  of  Columbus  in  bay- 
ing and  shipping  eggs,  chickens  and  other  poultry  from  said 
city  of  Columbus  to  the  city  of  New  York,  alleged,  in  sub- 
stance, that,  on  the  25th  day  of  January,  1889,  the  appellee 
entered  into  an  agreement  with  the  appellant  to  carry  from 
said  city  of  Columbus  to  the  city  of  New  York  the  poultry 
therein  named,  of  the  value  of  $150;  that  said  poultry  was 
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received  from  the  appellant  by  the  appellee's  agent,  at  ap- 
pellee's depot  in  said  city  of  Columbus,  and  was  by  appellant 
consigned  to  Z.  Hawk  &  Son,  New  York,  in  the  care  of  R.  < 

S.  Fitzpatriek,  Indianapolis,  Indiana ;  that  appellant  pre- 
paid the  freight  thereon,  and  a  bill  of  lading  was  at  the  time 
of  the  shipment  of  said  poultry  executed  by  the  appellee  to 
the  appellant,  and  was  filed  with  and  made  a  part  of  the 
complaint ;  that  the  appellee  carried  said  poultry  to  the  city 
of  Indianapolis,  and  without  any  right  or  authority  from 
the  appellant,  wrongfully  delivered  said  poultry  to  John  E. 
Sullivan,  of  Indianapolis,  Indiana ;  that  said  Sullivan  con- 
verted said  poultry  to  his  own  use  and  benefit ;  that  when 
said  poultry  was  delivered  to  said  Sullivan,  and  when  this  ac- 
tion was  commenced,  said  Sullivan  was  wholly  and  notori- 
ously insolvent ;  that  by  reason  of  the  neglect  and  wrong 
of  the  appellee,  appellant  was  damaged,  etc. 

Appellee  filed  a  demurrer  to  the  complaint,  which  was 
overruled,  and  exception  saved. 

The  appellee  then  filed  an  answer,  which  was  a  general 
denial. 

The  cause  was  submitted  to  a  jury  for  trial.  At  the  close 
of  the  appellant's  evidence,  appellee  interposed  a  demurrer 
to  the  evidence.  Time  was  given  to  prepare  the  demur rer^ 
and  by  agreement  of  parties  the  jury  assessed  provisionally 
appellant's  damages,  and  returned  a  verdict  in  appellant's 
favor  of  f  108.65.  After  the  return  of  the  verdict  appellant 
filed  a  motion  in  writing  for  leave  to  amend  the  complaint, 
so  as  to  show  that  the  appellant  was  the  owner  of  the  poultry, 
and  that  the  consignee,  R.  S.  Fitzpatriek,  had  no  interest 
therein,  and  that  A.  G.  Hawk  &  Son  were  poultry  commis- 
sion men  in  the  city  of  New  York. 

The  appellee  then  offered  to  submit  the  demurrer  to  the 
evidence,  but  the  appellant  insisted  upon  the  motion  for  leave 
to  amend  the  complaint,  so  as  to  make  it  conform  to  the  ev- 
idence. The  appellee  then  filed  written  reasons  and  notifi- 
cation to  the  court  to  reject  the  motion  to  amend  the  com- 
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plaiuty  which  motion  was  sustained,  and  the  motion  for  leave 
to  amend  overruled.  Thereupon  the  demurrer  to  the  evi- 
dence was  submitted  and  sustained. 

The  appellant  then  filed  a  motion  for  a  new  trial,  which 
was  overruled,  and  judgment  was  rendered  in  favor  of  the 
appellee  upon  the  demurrer.  Appellant  excepted  to  the  sev- 
eral rulings  of  the  court,  as  above  shown. 

Under  the  assignment  of  errors  counsel  for  appellant 
presses  for  our  consideration  the  alleged  error  of  the  court 
in  sustaining  the  demurrer  to  the  evidence,  and  in  sustaining 
the  motion  to  reject  the  motion  for  leave  to  amend  the  com- 
plaint, and  in  overruling  the  motion  for  leave  to  amend  the 
complaint. 

Before  considering  the  assignment  of  error  which  presents 
the  alleged  esror  of  the  court  in  sustaining  the  demurrer  to 
the  evidence,  it  is  proper  to  say  that  counsel  for  the  appellee 
does  not  discuss  this  branch  of  the  case,  or  make  any  claim 
whatever  as  to  the  insufficiency  of  the  evidence,  but  places 
the  entire  argument  upon  the  ground  that  the  court  com- 
mitted no  error  in  refusing  to  grant  leave  to  the  appellant  to 
amend  the  complaint.  In  looking  into  the  recoi'd  it  does 
not  appear  for  the  purposes  of  the  questions  before  us  that 
the  ruling  of  the  court  on  the  motion  for  leave  to  amend  the 
complaint  was  of  material  importance,  but  it  seems  that  the 
case  should  be  determined  upon  the  alleged  error  of  the 
court  in  sustaining  the  demurrer  to  the  evidence.  The  vi- 
tal question  in  the  case,  as  presented  by  the  record,  turns 
upon  the  holding  of  the  circuit  court  upon  the  demurrer. 
There  are  many  decided  cases  in  this  State  defining  the  rule 
of  law  applicable  to  a  demurrer  to  the  evidence,  and  from 
those  oases  the  law  is  clearly  settled  that  "  a  demurrer  to  ev- 
idence concedes  the  truth  of  all  the  facts  which  the  evidence 
demurred  to  tends  to  prove  and  all  such  inferences  as  can 
I'easonably  be  drawn  therefrom,  and  if  there  is  evidence  fa- 
vorable to  the  party  demurring,  the  court  can  not  consider  it 
when  it  is  in  conflict  with  that  against  him.''     Stockwell  v. 
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S^ate,  ex  reL,  101  Ind,  1 ;  Palmer  v.  Chicago,  etc.,  R.  jB.  Co,, 
112  Ind.  250;  Hartford  City,  etc.,  Co.  v.  Love,  125  Ind. 
275 ;  McLean  v.  Equitable,  etc..  Society,  100  Ind.  127. 

Under  the  rule  of  law  above  stated  it  clearly  appears  from 
the  evidence  that  the  demurrer  to  the  evidence  should  have 
been  overruled. 

The  evidence  tended  to  show  that  the  appellant  was  the 
owner  of  the  property  set  out  in  the  complaint  and  specified 
in  the  bill  of  lading,  and  that  it  was  delivered  to  the  ap- 
pellee ;  that  the  property  was,  without  any  authority  from 
the  appellant,  turned  over  by  the  appellee  to  Sullivan  and 
by  him  converted  to  his  own  use,  and  that  he  was  insolvent ; 
that  the  appellant  was  the  owner  of  the  property,  and  that 
neither  Hawk  &  Son  nor  Fitzpatrick  had  any  interest  therein, 
and  that  it  was  of  the  value  of  $108.65. 

We  are  unable  to  ascertain  from  the  record  upon  what 
ground  the  court  sustained  the  demurrer  to  the  evidence. 
It  is  stated  in  the  brief  of  counsel  for  the  appellant  that  the 
court  so  ruled  because  the  complaint  was  defective  in  not  al- 
leging that  the  appellant  was  the  owner  of  the  property,  and 
this  statement  is  not  controverted  by  counsel  for  the  appellee. 
.  The  question  then  is,  can  defects  in  the  pleadings  be  taken 
advantage  of  to  support  the  ruling  on  a  demurrer  to  the  evi- 
dence ?  In  the  case  before  us  the  theory  of  the  complaint 
was  that  the  appellant  owned  the  property,  and  the  trial 
seems  to  have  proceeded  upon  that  theory,  although  the 
complaint  failed  to  allege  in  direct  terms  that  the  appellant 
was  the  owner  of  the  property. 

Could  the  court,  therefore,  in  its  ruling  upon  the  de- 
murrer to  the  evidence,  take  into  consideration,  in  ruling  on 
the  demurrer,  the  defect  in  the  complaint?  The  law  is  that 
where  a  demurrer  to  a  complaint  has  been  overruled,  and  a  de- 
murrer to  the  plaintiff's  evidence  has  been  filed,  in  consider- 
ing the  demurrer  to  the  evidence,  defects  in  the  pleadings 
can  not  be  taken  into  consideration,  but  by  demurring  to 
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the  evidence,  objections  to  the  pleadings  are  not  thereby 
waived,  but  the  demurrer  does  waive  )all  objections  to  the 
admissibility  of  the  evidence.  Lindley  v.  KeUey^  42  Ind. 
294 ;  Bish  v.  Van  iJannon,  94  Ind.  263,  and  other  cases 
above  cited. 

Had  the  demurrer  been  overruled  to  the  evidence  there  is 
no  doubt  that  the  su£Sciency  of  the  complaint  could  have 
been  tested  by  a  motion  in  arrest  of  judgment,  but,  without 
deciding  anything  as  to  the  question,  it  would  seem  that,  on 
appeal,appellee  could  attack  the  complaint  by  a  proper  assign- 
ment of  cross-errors,  but  this  has  not  been  done. 

Therefore,  as  the  record  now  stands,  the  cause  must  be  re- 
versed, and  is  reversed,  with  instructions  to  overrule  the  de- 
murrer to  the  evidence,  and  for  further  proceedings  in  ao« 
cordance  with  this  opinion,  at  appellee's  costs.  * 

Filed  April  13, 1892. 


No.  547. 

DoNCH  V.  The  Board  of  Commissiokebs  of  Lake 
County. 

Taxes. — lU-oiBetgment  of  I^vperiy  by  Auditor. — OmiUed  fVcperty. — ^cEdi- 
tional  Taxes  Paid.^Right  to  Beeover.—Sedion  6416,  R.  8.  1881,  as  Amended 
in  1889,  CS[»u<nied.— -Where  a  conntj  auditor,  assuming  to  act  under 
section  6416,  R  S.  1881,  as  amended  in  1889,  which  authorised  him  to 
assess  property  which  had  been  "  omitted,  in  whole  or  in  part,  in  the 
assessment  of  any  year,  or  number  of  years,  from  the  tax  duplicate," 
assessed  taxes  on  the  amounts  of  difference  between  the  amounts  of 
money  loaned  out  on  mortgage  by  the  plaintiff  for  several  years,  as  re- 
ported by  him  to  the  assessor  and  adopted  by  that  officer,  and  the  act- 
ual amounts  so  loaned  out  by  the  plaintiff  during  said  years,  and  the 
plaintiff  paid  the  taxes  on  said  additional  assessments,  he  may  recover 
the  amount  so  paid,  under  sections  5813,  5814,  R.  S.  1881.  Such  as- 
sessments made  by  the  auditor  were  simply  increases  in  the  valuation 
of  property  listed  by  the  owner  for  taxation  over  the  valuation  made 
by  the  assessor,  and  were  not  assessments  of  omitted  property  under  the 
statute,  and  were,  therefore,  wrongful  and  without  authority. 
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From  the  Porter  Circuit  Court, 

/.  Kopelke  and  H.  A.  Gillett,  for  appellant. 

/.  W.  Youchcj  for  appellee. 

Black,  J. — The  appellant  presented  to  the  appellee  a 
claim  for  the  refunding  of  taxes.  The  claim  was  filed  in  the 
office  of  the  county  auditor  December  2d,  1890.  It  was  dis- 
allowed, and  the  claimant  appealed  to  the  Lake  Circuit 
Court.  The  venue  was  changed  to  the  court  below.  A 
special  finding  was  rendered;  and  we  are  required  to  deter- 
mine whether  or  not  the  court  below  erred  in  the  conclusion 
of  law  stated.     The  court  stated  the  facts  as  follows : 

"The  plaintiff,  John  Donch,  was,  during  all  the  years 
1882  to  1890,  both  inclusive,  a  resident  citizen  of  the  town 
of  Crown  Point,  in  Center  township,  Lake  county,  Indiana. 
During  all  of  said  years  he  was  the  owner  of  money  which 
he  had  loaned  out  to  various  parties  and  for  which  he  held 
mortgages.  During  the  said  years  he  made  returns  of  his 
property  as  hereinafter  set  forth  to  the  assessor  of  said  town 
and  township  at  the  times  required  by  law.  On  each  of  said 
several  years,  at  the  time  of  making  such  returns,  the  asses- 
sor asked  said  Donch  how  much  money  he  had  loaned  out, 
and  in  that  connection  read  over  to  him  the  second  item  in 
the  assessment  schedule,  to  wit :  'AH  moneys  loaned  by 
me,  either  on  time  or  on  call,'  and  was  answered  by  said 
Donch,  on  said  several  occasions,  as  follows: 

"In  the  year  1882,  $2,000. 

"  In  the  year  1883,  $2,000. 

"  In  the  year  1884,  $2,000, 

"  In  the  year  1885,  $3,000. 

"  In  the  year  1886,  $3,000. 

"Intheyear  1887,  $3,000. 

*'  In  the  year  1888,  $3,000. 

"  In  the  year  1889,  $6,000. 

"And  thereupon,  without  asking  for  the  items  or  inspection 
thereof,  on  said  several  occasions,  the  assessor  set  down  in 
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the  appropriate  coIuoid  opposite  said  item  2^  and  adopted 
said  amounts  so  reported,  as  the  valuation  of  said  property 
for  said  several  years;  and  the  said  amounts  so  reported 
were  placed  upon  the  tax  duplicate  of  said  Lake  county  for 
the  town  of  Crown  Point  for  said  several  years  and  taxes 
computed  thereon,  and  the  same  were  regularly  paid  by  said 
John  Donch,  from  year  to  year,  to  the  treasurer  of  said 
Lake  county,  as  they  became  due.  In  fact,  said  Donch  had, 
at  said  times,  on  the  1st  day  of  April  of  said  several  years, 
mortgages  representing  moneys  loaned  by  him  of  the  face 
value  as  follows :  1882,  $5,595 ;  1883,  $8,696 ;  1884,  $7,- 
560;  1885,  $7,860;  1886,  $9,050;  1887,  $9,960;  1888, 
$12,810;  1889,  $14,260.  0*i  the  8th  of  May,  1890,  the 
auditor  of  said  Lake  county,  having  been  informed  that  said 
John  Donch  had,  during  said  several  years,  held  and  owned 
the  said  moneys  loaned,  after  giving  said  Donch  proper  no- 
tice to  appear  at  his  office  and  show  cause  why  he  should  not 
be  assessed  with  additional  taxes  upon  the  same,  as  upon 
omitted  property,  and  after  said  Donch  had  appeared  to  said 
notice,  and  the  said  matter  had  been  heard  by  such  auditor, 
placed  valuations  upon  the  said  property  of  said  John  Donch> 
to  wit,  upon  the  amounts  of  difference  between  the  amounts 
returned  by  said  Donch  to  the  assessor,  as  aforesaid,  and  the 
amounts  shown  to  have  l>een  held  by  him  as  aforesaid,  the 
auditor  claiming  that  the  assessments  so  made  were  as  upon 
omitted  property.  Said  auditor  then  placed  said  valuations 
upon  the  tax  duplicate  of  said  Lake  county  for  the  town  of 
Crown  Point  for  the  year  1889,  against  said  John  Donch, 
and  levied  and  charged  him  with  taxes  thereon  as  follows: 
For  1882,  $25.42  ;  1883,  $99.14;  1884,  $75.64;  1885,  $69.- 
72;  1886,  $87.39;  1887,  $101.57;  1888,  145.37;  1889, 
$113.42;  which  assessments  so  charged  and  levied  were  the 
taxes  for  said  several  years,  according  to  the  rates  levied 
upon  property  in  said  town  of  Crown  Point,  for  State,  county, 
town  and  township  purposes.  Said  auditor  delivered  such 
duplicate  to  the  treasurer  of  said  county  to  collect  the  said 
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sums  charged  thereon;  and  said  John  Douch  did^  thereupon^ 
on  the  21st  day  of  May,  1890,  pay  to  said  treasurer  the  sum 
of  $717.67,  on  account  and  in  sai^ifactiou  of  said  taxes  so 
charged  and  levied  against  him  by  said  auditor,  as  aforesaid. 
And  the  court  further  finds  that,  on  the  1st  day  of  Decem- 
ber, 1890,  all  of  said  sum  of  money  so  paid  by  said  John 
Donch  to  the  treasurer  of  Lake  county,  as  aforesaid,  was  yet 
in  the  treasury  of  said  county,  and  no  part  had  been  paid  to 
the  State  or  any  town  or  township  in  said  county/' 

Upon  the  facts  so  found  the  court  stated  as  a  conclusion 
of  law,  "  That  the  plaintiff  is  not  entitled  to  recover  the  said 
sum  of  $717.67,  or  any  part  thereof,  paid  by  him  as  afore- 
said/' 

The  county  auditor,  in  making  the  addition  to  the  appel- 
lant's taxes,  as  stated  in  the  finding,  was  assuming  to  proceed 
under  and  pursuant  to  the  statute,  section  6416,  B.  S.  1881, 
as  amended  by  the  act  of  March  9th,  1889,  Elliott's  Supp., 
section  2129  (Acts  of  1889,  p.  341),  providing  that  "  When- 
ever any  county  auditor  shall  discover  or  receive  credible  in- 
formation, or  if  he  shall  have  reason  to  believe  that  any  real 
or  personal  property  has,  from  any  cause,  been  omitted,  in 
whole  or  in  part,  in  the  assessment  of  any  year  or  number 
of  years,  from  the  assessment  book  or  from  the  tax  duplicate, 
he  shall  proceed  to  correct  the  tax  duplicate,  and  add  such 
proi)erty  thereto,  with  the  proper  valuation,  and  charge  such 
property  and  the  owner  thereof  with  the  proper  amount  of 
taxes  thereon,  to  enable  him  to  do  which  he  is  invested  with 
all  the  powers  of  assessors  under  this  act,"  etc. 

This  section,  as  amended  in  1889  is,  in  substance  and  ef- 
fect, re-enacted  as  section  142  of  the  tax  law  of  1891.  Acts 
of  1891,  p.  257. 

The  county  auditor's  power  under  this  statute  to  assess 
property  is  limited  to  specific  property,  susceptible  of  identi- 
fication, which  has  been  omitted  in  the  assessment  of  any 
year  or  years  from  the  assessment  book  or  tax  duplicate. 
When  the  addition  here  in  question  was  made,  the  auditor 
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had  no  authority  to  increase  the  valuation  of  property  listed 
by  the  owner  for  taxation  over  the  valuation  made  by  the  as- 
sessor. Williams  V.  Segui'y  106  Ind.  368;  Board,  efc.,  y. 
Senn,  117  Ind.  410  ;  Florer  v.  Sherwood,  128  Ind.  495  ;  Woll 
V.  Thomas,  1  Ind.  App.  232. 

That  the  action  of  the  auditor  in  the  case  before  us  was 
not  authorized  by  this  statute,  but  involved  a  re- valuation  by 
him  of  property  which  in  the  former  years  mentioned  had 
been  assessed  by  the  assessor,  is  indicated  in  the  finding  with 
sufficient  certainty  and  clearness.  Upon  this  proposition 
there  does  not  seem  to  be  need  of  argument.  The  valuations 
placed  upon  the  property  by  the  auditor,  and  entered  by  him 
upon  the  duplicate,  consisted  of  differences  between  the  fece 
values  and  the  assessor's  valuations  of  mortgages  held  by 
the  appellant  for  moneys  loaned  by  him.  "All  moneys 
loaned  "  must  consist  of  a  chose  or  choses  inaction.  A  single 
chose  in  action,  in  favor  of  a  single  person,  can  not  be  re- 
garded as  being  more  than  one  article  of  property,  though 
it  consist  of  a  right  to  recover  a  number  of  units  of  the 
standard  of  value  loaned  by  such  person.  If  it  be  a  note  or 
a  mortgage  for  a  certain  number  of  dollars,  it  has  a  value  as 
a  cliose  in  action  which  may,  or  may  not,  be  its  par  value, 
whether  it  be  for  money  loaned  or  for  some  other  consider- 
ation. 

In  Florer  v.  Sherwood,  supra,  it  was  said  that  "  Money 
loaned,  and  credits  due,  may  or  may  not  be  of  their  face 
value,  depending  upon  many  contingencies,  and  to  justify  an 
assessment  by  the  auditor  upon  property  of  that  character 
he  must  know  of  specific  loans  and  of  specific  credits  which 
have  been  omitted,  and  upon  which  valuations  may  be 
placed." 

The  appellant's  payment  of  the  taxes  added  by  the  county 
auditor  was  a  voluntary  payment.  This  is  not  disputed. 
It  is  well  settled  that  there  can  not  be  a  recovery  of  illegal 
taxes  voluntarily  paid,  unless  a  refunding  thereof  is  pro- 
vided for  by  statute.     Board,  etc,  v.  Ai^Tnstrong,  91    Ind. 
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628 ;  Durham  v.  Board,  etc,  95  lud.  182 ;  City  of  Indian- 
apolis  V.  Vajeuy,  111  lud.  240. 

The  appellant  based  his  claim  upou  the  statute  (sectious 
6813,  5814,  R.  S.  1881),  providing  that  in  all  cases  where 
.  any  person  shall  appear  before  the  board  of  commissioners 
of  a  county  and  establish,  by  proper  proof,  that  he  has  paid 
any  amount  of  taxes  which  were  wrongfully  assessed  agaiust 
him  in  such  county,  it  shall  be  the  duty  of  said  board  to  or- 
der the  amount  so  proved  to  have  been  paid  to  be  refunded 
to  said  payer  from  the  county  treasury,  so  far  as  the  same 
was  assessed  and  paid  for  county  taxes,  and  in  all  cases 
where  a  portion  of  the  amount  so  wrongfully  assessed  tind 
paid  shall  have  been  for  State  purposes,  and  shall  have  been 
paid  into  the  State  treasury,  it  shall  be  the  duty  of  said  board 
to  certify  to  the  auditor  of  State  the  amount  so  proved  to 
have  been  wrongfully  paid,  under  the  seal  of  said  board,  and 
the  auditor  of  State  shall  thereupon  audit  the  same  as  a 
claim  against  the  treasury,  and  the  treasurer  of  State  shall 
pay  the  same  out  of  any  moneys  not  otherwise  appropriated. 

In  Board  J  dc.y  v.  Armstrong,  supra,  the  county  treasurer, 
having  no  authority  under  the  statute  in  force  to  assess  taxes 
or  property  omitted  from  assessment,  except  for  the  current 
year,  made  assessments  against  the  plaintiff  as  guardian  for 
property  held  by  him  as  such  in  prior  years,  and  charged  the 
taxes  so  assessed  upon  the  duplicate  for  the  current  year.  In 
each  of  said  prior  years  the  plaintiff  had  been  duly  and 
legally  called  upon  by  the  assessor,  but  had  not  given  in 
such  property,  or  any  part  of  it,  to  be  listed  for  taxation, 
and  he  had  fraudulently  concealed  it  from  the  assessor.  He 
voluntarily  paid  the  taxes  so  illegally  assessed.  It  was  held 
that  they  were  not  wrongfully  assessed  within  the  meaning 
of  the  statute,  but  they  were  justly  and  equitably  due,  and 
that  the  plaintiff  could  not  recover  the  amount  so  paid. 

The  decision  in  this  case  was  followed  in  Durham  v.  Board, 
etc.,  supra;  Boards  etc.,  v.  Graham,  98  lud.  279;  Board, 
etc.,  V.  Murphy,  100  Ihd.  570. 
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In  Newsom  v.  Board^etc.y  92  Ind.  229,  the  plaintiff's  land 
Laving  been  appraised  for  taxation  hj  the  ^  real  estate  ap- 
praiser at  a  certain  sum,  an  addition  to  such  valuation  was 
made  by  order  of  an  illegally  constituted  State  Board  of 
Equalization,  and  the  plaintiff  paid  a  certain  amount  of  taxes 
on  account  of  such  addition.  He  presented  a  claim  for  the 
refunding  of  such  amount.  There  was  a  statute  of  1873 
which  expressly  recognized  the  invalidity  of  the  proceedings 
of  said  board  of  equalization  and  characterized  the  addition 
of  taxes  as  illegal  and  wrongful,  and  provided  for  the  re- 
funding of  the  illegal  taxes  so  paid.  Also,  the  court  held 
that  the  additional  taxes  were  wrongfully  assessed  within  the 
meaning  of  said  section  5813,  B.  S.  1881. 

Board  J  etc.,  v.  SenUf  supra,  was  a  proceeding  for  a  re- 
funding of  taxes  under  said  section  5813.  The  plaintiff's 
land  had  been  appraised  and  returned  by  the  township  as- 
sessor. The  county  board  of  equalization  had  made  an  ad- 
dition to  the  valuation.  Afterward,  the  county  auditor, 
without  authority,  increased  the  valuation  put  upon  the  land 
by  the  assessor  and  the  board  of  equalization, and  the  plaint- 
iff paid  an  increased  amount  of  taxes  on  account  of  the  un- 
lawful assessment  so  made  by  the  auditor.  It  was  held  that 
when  the  officers  upon  whom  the  statute  devolved  the  duty 
had  fixed  the  valuation,  the  judgment  so  arrived  at  was  con- 
clusive upon  the  auditor  and  all  others  until  changed  by  a 
method  prescribed  by  law ;  and  that  the  auditor's  unauthor- 
ized interference  with  the  assessment  as  lawfully  made  was 
wrongful,  within  the  meaning  of  said  section  5813. 

The  duty  of  assessors  calls  into  action  the  judicial  func- 
tion.    Cooley  Taxation,  788. 

When  the  assessment  has  passed  from  the  assessor's  hands, 
taxing  officers,  in  the  absence  of  special  statutory  authority, 
are  to  accept  the  assessment  as  legal  and  just,  and  to  levy 
and  collect  the  taxes  accordingly.     Cooley  Taxation,  747. 

The  act  of  estimating  and  determining  the  value  of  prop- 
erty by  an  assessor  is  the  deciding  of  a  matter  which  is  corn- 
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mitted  by  law  to  his  sound  discretion  and  deliberate  judg- 
ment. When  the  county  auditor  assumes  to  re-value  the 
property  the  subject-matter  is  not  legally  before  him  for 
decision.  When  he  places  on  the  duplicate  property 
which  has  not  been  assessed,  if  his  act  be  unauthorized^  it  is 
not  in  contravention  of  a  lawfully  authorized  decision  as  to 
its  value  already  made^  as  it  is  where  he  re-values  property 
which  has  been  duly  assessed  by  the  assessor. 

The  value  of  property  for^  taxation  ceases  to  be  a  matter 
of  opinion,  and  becomes  definite  and  fixed  when  it  has  been 
assessed  according  to  law  and  the  assessment  has  passed  out 
of  the  hands  of  the  assessor^  and  the  valuation  put  upon  the 
property  by  the  assessor,  whether  it  be  its  actual  cash  value  or 
not,  is  its  actual  value  for  the  purpose  of  taxation  until  the 
decision  of  the  assessor  is  overturned  in  some  manner  pre- 
scribed by  statute. 

When  the  amount  which  shall  be  paid  for  the  support  of 
government  because  of  the  ownership  of  particular  property 
has  been  fixed  by  a  method  prescribed  by  law,  that  must  be 
regarded  as  the  amount  demanded  by  the  law,  and  it  can  not  be 
considered  as  otherwise  than  unjust  and  wrongful  for  an  offi- 
cer without  authority  in  the  premises  to  assume  to  change 
the  requirement  of  the  law  and  thereupon  to  collect  a  larger 
amount.  The  excess  so  exacted  is  property  taken  to  which 
the  government  never  was  entitled  in  contemplation  of  law. 

It  has  been  suggested  in  argument  that  perhaps  a  distinc- 
tion should  be  made  between  the  case  at  bar  and  one  involv- 
ing an  unlawful  increase  of  the  appraisement  of  real  estate 
for  taxation.  It  may  be  more  difficult  to  prove  whether  there 
has  been  an  addition  of  omitted  property  or  an  increase  of 
the  assessor's  valuation,  where  the  increase  of  taxes  has  been 
made  on  account  of  personal  property,  especially  where  it  has 
been  made  on  account  of  choses  in  action,  than  where  it  has 
been  made  on  account  of  .real  estate ;  but  if  the  addition  be 
occasioned  by  an  illegal  increase  of  a  lawfully  fixed  valuation, 
it  can  not  make  any  difference,  as  to  the  right  to  a  refunding. 
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whether  the  increase  has  relation  to  real  estate  or  to  per* 
sonal  property.  The  refunding  is  to  be  had  upon  proper 
proof  that  the  claimant  "  has  paid  any  amount  of  taxes  which 
were  wrongfully  assessed  against "  him. 

Under  the  facts  stated  in  the  finding  the  appellant  was  en- 
titled to  a  refunding.  Therefore,  the  court  erred  in  the  con- 
clusion of  law  stated. 

The  judgment  is  reversed,  and  the  cause  is  remanded,  with 
instructions  to  state  a  conclusion  of  law  in  favor  of  the  ap- 
pellant, and  to  render  judgment  accordingly,  and  to  send  the 
cause  down  to  the  board  of  commissioners  of  Lake  county, 
with  an  order  to  said  board  directing  it  to  take  the  necessary 
proceedings  for  the  refunding  to  the  appellant  of  the  taxes 
so  wrongfully  assessed  and  paid. 

Filed  Feb.  16, 1892;  petition  for  a  reheariDg  overruled  Maj  14, 1892. 


No.  514. 

PuBSLEY  V.  Wickle. 

Judgment. — CobU, — Moticn  to  Modify. — Filed  After  Term* — When  Judgment 
was  Bendered, — Where,  in  an  action  for  damages  on  account  of  alleged 
fraud  in  the  exchange  of  lands,  judgment  was  rendered  in  favor  of  the 
plaintiff  for  one  dollar  and  all  costs,  and  a  motion  was  filed  after  the 
close  of  the  term  at  which  the  judgment  was  rendered,  "to  modify  and 
correct  the  judgment,"  so  that  the  recovery  for  costs  would  he  for  one 
dollar  only,  the  motion  was  properly  overruled.  The  power  to  amend 
judgments  upon  motion  and  notice  after  the  close  of  the  term  at  which 
they  were  rendered  is  allowed  only  for  the  purpose  of  making  the  rec- 
ord conform  to  the  truth,  not  for  the  purpose  of  reviewing  and  chang- 
ing the  judgment  actually  rendered.  The  motion  in  the  case  at  har  was 
not  to  amend  the  judgment  for  any  clerical  misprision,  which  may  be 
done  at  any  time  when  the  record  furnishes  the  means  for  so  doing,  bat 
to  BO  change  the  judgment  that  it  would  he  essentially  diflerent  from 
what  it  was  pronounced,  and  different  from  what  it  was  intended  to  be, 
80  far  as  can  be  determined  from  anything  disclosed  in  the  record. 
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From  the  Howard  Circuit  Court. 
(7.  N.  Pollard  and  J.  F,  Morrison,  for  appellant. 
/.  a  BkLcUidge,  IF.  KBlacklidge,  G.  G.ShirUy  and  B.  C. 
Moon,  for  appellee. 

New,  J.— On  the  14th  of  November,  1885,  in  the  How- 
ard Circuit  Court,  the  appellee,  in  an  action  against  the  ap- 
pellant for  damages  on  account  of  alleged  fraud  in  the 
exchange  of  lands,  recovered  judgment  for  one  dollar,  as 
also  for  all  costs  by  him  laid  out  and  expended  not  thereto- 
fore adjudged  against  him. 

At  the  March  term,  1890,  of  said  court,  the  appellee  filed 
what  was  entitled,  and  what  was,  in  fact,  a  '^  motion  to  modi- 
fy and  correct^'  said  judgment,  so  that  the  appellee's  recov* 
ery  of  costs  would  be  for  one  dollar  only. 

The  appellant  appeared  to  the  motion  and  resisted  the 
same. 

The  court,  after  considering  the  motion  and  hearing  the 
evidence,  overruled  the  motion,  and  the  appellant  excepted. 
The  action  of  the  court  in  overruling  the  motion,  and  the 
exception  thereto,  have  been  properly  brought  into  the  rec- 
ord by  a  bill  of  exceptions.  The  overruling  of  said  motion 
has  been  assigned  as  error  by  the  appellant.  Other  errors 
have  been  assigned  by  the  appellant,  but  the  conclusion  we 
have  reached  renders  it  unnecessary  to  consider  them. 

Counsel  for  the  appellant  complain  that  in  the  rendering 
of  the  judgment  in  favor  of  the  appellee  for  costs,  and  which 
it  is  now  sought. to  modify,  section  592,  B.  S.  1881,  was  dis- 
regarded.    That  section  is  as  follows : 

^*  In  all  actions  for  damages  solely,  not  arising  out  of  con-  . 
tract,  if  the  plaintiff  do  not  recover  five  dollars  damages,  he 
shall  recover  no  more  costs  than  damages,  except  in  actions 
for  injuries  to  character  and  false  imprisonment,  and  where 
the  title  to  real  estate  comes  in  question.'^ 

On  the  part  of  the  appellee  it  is  insisted  that  whatever 
may  be  said  of  the  action  of  the  court  in  its  judgment  for 
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costs,  that  judgment  can  not  be  now  amended  or  modified 
upon  the  motion  made  by  the  appellant. 

Relief  may  be  granted  in  a  proper  case,  under  section  396, 
B.  S.  1881,  within  the  period  named  therein,  where  a  judg- 
ment has  been  taken  against  a  party  through  his  mistake, 
inadvertence,  surprise  or  excusable  neglect,  and  a  judgment 
may  be  reviewed  under  section  615,  R.  S.  1881,  within  the 
periods  nam^d  therein  for  error  of  law  appearing  in  the  pro- 
ceedings and  judgment,  or  for  material  new  matter  discov- 
ered since  the  rendition  thereof. 

The  present  motion  or  proceeding  is  confessedly  not  un- 
der either  either  of  these  statutes.  Indeed  the  time  within 
which  relief  may  be  had  under  these  statutes  had  expired 
before  the  motion  to  modify  the  judgment  was  made.  Nor 
is  it  a  suit  in  equity  to  set  aside  or  vacate,  in  whole  or  in 
part,  a  judgment  upon  any  of  the  grounds  on  which  courts 
of  equity  will  interfere  to  prevent  the  enforcement  of  judg- 
ments. 

It  is  well  settled  that  courts  have  the  power  to  correct 
mistakes  and  supply  omissions  in  their  records  whenever  and 
wherever  the  records  supply  the  means  of  making  such  cor- 
rections or  supplying  such  omissions.  Miller  v.  BoycCj  60 
Ind.  189;  Reily  y.  Burtofiy  71  Ind.  118;  Chissom  v.  Bar- 
hour,  100  Ind.  1 ;  1  Works  Practice,  sections  714,  715,  716, 
1030,  1031. 

This  power  is  inherent  and  belongs  to  the  court  as  such  ; 
it  does  not  depend  upon  a  statutory  grant  of  jurisdiction.  1 
Black  Judgments^  section  161 ;  Freeman  Judgments  (3d  ed.), 
section  71. 

The  authorities  all  hold  that  a  court  has  plenary  control 
over  its  orders,  judgments  and  decrees  during  the  term  at 
which  they  are  rendered.  Nor  is  it  only  in  respect  to  cler- 
ical misprisions  or  omissions  that  this  power  of  amendment 
during  the  term  may  be  exercised ;  it  also  extends  to  the 
errors  of  the  court,  for  during  the  term  the  proceedings  are 
in  all  respects  in  fieri. 
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And  as  regards  mere  clerical  errors  arising  from  mis- 
prisions of  clerks,  it  is  always  in  the  power  of  the  court, 
even  after  the  close  of  the  term,  upon  motion  of  one  party 
and  due  notice  to  the  other,  to  correct  such  errors  where  a 
showing  is  made  in  manner  and  form  as  required  by  law  of 
what  the  correction  should  consist. 

But  in  order  to  secure  stability  and  reliability  to  the  rec- 
ords of  the  courts  and  properly  guard  the  rights  of  parties 
litigant  rules  of  practice  have  grown  up  under  the  sanction 
and  observance  of  the  courts  which  impose  important  limi- 
tations on  their  power  to  modify  or  amend  their  own  judg- 
ments. 

The  power  to  amend  judgments  upon  motion  and  notice 
by  making  additions  or  elisions  on  account  of  clerical  errors 
after  the  close  of  the  term  at  which  the  judgment  was  ren- 
dered is  allowed  only  for  the  purpose  of  making  the  record 
conform  to  the  truth,  not  for  the  purpose  of  revising  and 
changing  the  judgment  actually  rendered.  The  only  pur- 
pose of  the  amendment  in  such  cases  is  to  make  the  record 
conform  to  the  very  judgment  pronounced  by  the  court;  to 
set  right  the  record  and  make  it  speak  the  truth,  so  that 
clerical  errors  shall  not  misrepresent  what  was  in  fact  the 
action  of  the  court.  The  rendition  of  a  judgment  and  the 
entry  of  it  are  different  and  distinct  from  each  other.  The 
former  is  the  action  of  the  court,  while  the  latter  is  the  act 
of  the  clerk  of  the  court. 

Amendments  of  the  kind  we  are  speaking  of  are  not  al- 
lowed as  a  means  of  incorporating  into  a  judgment  a  mere 
after-thought  nor  as  a  means  of  modifying  or  enlarging  the 
judgment,  so  that  it  shall  express  something  which  the  court 
did  not  do,  even  though  the  proposed  amendment  embraces 
matter  which  should  have  entered  into  the  judgment  of  the 
court. 

Amendments  upon  such  motions  are  not  permitted  to  per- 
form the  office  of  appeal  or  writs  of  error,  or  as  a  method  of 
Vol.  4.-25 
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reviewing  the  judgment,  correctiug  judicial  mistakes  or  sub- 
stituting a  judgment  for  the  one  in  fact  rendered.  Ample 
provision  has  been  made  by  the  code  for  the  correction  of 
judicial  errors  in  most  cases.  See  Black  Judgments,  sec- 
tions 153  to  160;  Freeman  Judgments  (3d  ed.)^  section  69  to 
section  102 ;  Bole  v.  Newberger,  81  Ind.  274 ;  JHichnuin  v. 
FoH  ScoU,  141  U.  S.  415 ;  Gouoher  v.  Patterson,  94  111.  525  ; 
Merrill  v.  Shirk,  128  Ind.  503. 

The  appellant's  motion  is  not  to  reform  or  amend  the 
judgment  as  to  what  '^  seemeth  to  be  misprision  of  the  clerk 
therein.^'  On  the  contrary,  the  plain  purpose  of  the  motion 
is  to  so  change  the  judgment  that  it  shall  be  essentially  dif- 
ferent in  substance  from  what  it  was  as  pronounced  and  dif- 
ferent from  what  it  was  intended  to  be,  so  far  as  can  be  de- 
termined from  anything  disclosed  in  the  record  before  us. 

We  have  examined  the  evidence,  also,  and  it  does  not  ap- 
pear therefrom  that  there  were  any  clerical  errors  in  the  entry 
of  the  judgment.  For  aught  that  is  shown  by  the  evidence, 
the  entry  as  made  conformed  to  what  the  court  intended  the 
judgment  to  be.  # 

We  find  no  error  in  the  record  for  which  the  judgment  of 
the  circuit  court  should  be  reversed. 

Judgment  affirmed,  with  costs. 

FUed  April  14, 1892. 


No.  188. 
BUDD  t?.  BUTHEBFORD. 


Infavt,— Married  Woman  at  Next  Friend  for, — Liabiiity  for  Cbsti.— Under 
the  recent  statutes  of  this  State,  enlarging  the  civil  rights  of  married 
women,  a  married  woman  may  act  in  the  capacity  of  next  friend  for  a 
minor.  The  liability  of  a  next  friend  for  costs  is  imposed  by  statate^ 
and  is  a  direct  primary  liability,  not  in  the  nature  of  a  suretyship,  and 
a  judgment  may  be  rendered  against  a  married  woman  upon  such  lia- 
bility. 
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Sajol— Written  ConserU  of  Next  Friend.  —  Filing  o/.— While  section  256, 
B.  S.  1881,  seems  to  imperatiyely  require  the  filing  of  the  written  con- 
sent of  the  next  friend  to  act  in  such  capacity  before  process  shall  issue, 
the  provision  is  merely  directory,  and  process  may  issue  and  the  cause 
proceed  without  such  consent,  until  it  is  required  by  the  defendant. 

Same. — Inaolveney  of  Next  Friend, — Bemoval  of, — Discretionary  With  Court, — 
It  is  discretionary  with  the  court  to  remove  a  next  friend  on  the  ground 
of  financial  irresponsibility,  and  error  can  not  be  successfully  predicated 
on  the  court's  refusal  to  make  a  removal  for  that  cause. 

Contract. — Illegal  ComidercUion,  —  CompromiMe  of  Criminal  ProKCution. — 
Where  the  compromise  and  settlement  of  a  criminal  prosecution  en-* 
tered  into  the  consideration  for  which  a  sum  of  money  was  deposited 
with  a  third  party  to  be  paid  to  the  plaintiff,  the  consideration  was 
tainted  with  illegality  to  such  an  extent  as  to  render  the  agreement 
void  and  prevent  a  recovery  of  the  money  on  the  part  of  the  plaintiff. 

From  the  Floyd  Circuit  Court. 

O,  A.  Bickrielly  G.  D.  Kelso  and  J.  V.  KeUo,  for  appellant. 

C.  L.  Jewett  and  JET.  E.  Jewetty  for  appellee. 

Cruhpackeb^  J. — Lottie  Rutherford,  a  minor,  by  Mary 
Ann  Shurratt,  her  next  friend,  sued  John  H.  Stotsenburg 
upon  the  common  count  for  money  had  and  received.  The 
defendant  filed  a  bill  of  interpleader,  in  which  he  admitted 
that  he  had  in  his  possession  and  custody  the  money  claimed 
by  plaintiff  in  her  complaint,  and  that  he  was  ready  to  pay 
it  to  whom  it  was  due,  but  that  one  Smith  Budd  claimed  the 
money,  and  had  forbidden  defendant  to  pay  it  to  plaintiff; 
that  he  was  ready  and  willing  to  pay  such  money  to  the  clerk 
of  the  court,  to  be  disposed  of  according  to  the  rights  of  the 
parties.  Whereupon  Budd  was  made  a  party  defendant,  and 
Stotsenburg  paid  the  money  to  the  clerk  upon  the  order  of 
the  court,  and  the  cause  was  discontinued  as  to  him.  Before 
answering,  Budd  filed  a  motion  to  remove  the  next  friend  of 
the  plaintiff^  on  the  ground  that  she  was  incompetent  and 
irresponsible.  The  evidence  in  support  of  the  motion  was 
uncontradicted,  and  showed  beyond  question  that  the  next 
friend  was  a  married  woman,  and  was  financially  irrespon- 
sible. The  motion  was  overruled,  however,  and  the  defend- 
ant excepted. 
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Au  answer  containing  five  paragraphs  was  filed,  the  fifth 
of  which  alleged,  in  substance,  that  Lottie  Rutherford,  the 
plaintiff,  caused  bastardy  proceedings  to  be  instituted  against 
Smith  R.  Budd,  the  defendant's  son,  and  while  such  proceed- 
ings were  pending,  the  grand  jury  indicted  the  defendant 
'  therein  for  the  criminal  seduction  of  said  Lottie  Rutherford ; 
that  afterwards,  while  said  cases  were  pending  for  trial,  the 
parties  settled  them  upon  the  following  terms ;  this  defend- 
ant, for  his  son,  paid  the  plaintiff  $300,  in  full  settlement  of 
the  bastardy  case,  and  an  entry  of  provision  for  support  was 
made  therein,  and  the  cause  was  dismissed  ;  that  he  paid  to 
said  Stotsenburg  the  further  sum  of  $200,  which  was  to  be 
paid  to  the  plaintiff  upon  the  settlement  of  the  criminal  case  ; 
that  the  prosecuting  attorney  refused  to  settle  or  dismiss  said 
criminal  case,  but  prosecuted  it  to  final  judgment,  convicting 
the  defendant's  said  son  of  said  charge,  and  he  was  compelled 
to  and  did  suffer  the  penalty  inflicted  upon  hin  by  the  judg- 
ment of  said  court ;  that  the  sum  of  money  so  paid  Stotsen- 
burg is  the  identical  money  sued  for  in  this.action. 

A  reply  was  filed,  and  the  trial  resulted  in  a  verdict  and 
judgment  in  favor  of  the  plaintiff  for  $200.  From  such 
judgment  the  defendant  appeals,  and  assigns  for  error  the 
action  of  the  court  in  refusing  to  remove  the  next  friend^ 
and  in  overruling  the  motion  for  a  new  trial. 

It  is  insisted  by  counsel  for  appellant  that  the  appellee's 
next  friend  was  a  married  woman,  and,  therefore,  incompe- 
tent ;  that  she  was  financially  irresponsible,  and  it  was  the 
imperative  duty  of  the  court  to  remove  her  upon  proof  of 
such  facts. 

The  fact  that  she  was  a  married  woman  did  not  render  her 
incompetent.  A  next  friend  is  an  agent  of  the  court,  to  aid 
in  the  administration  of  the  law,  and  under  recent  statutes 
enlarging  the  civil  rights  and  promoting  the  independence 
of  married  women,  there  seems  to  be  no  good  reason  why 
they  may  not  be  permitted  to  act  in  the  capacity  of  next 
friend,  even  if  they  were  disqualified  at  common  law.     The 
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liability  of  a  next  friend,  for  cofits^  is  imposed  by  the  statute, 
and  is  a  direct  primary  liability^  not  in  the  nature  of  a  surety- 
ship. A  judgment  may  be  rendered  against  a  married  wo- 
man upon  such  liability,  and  she  will  be  concluded  by  it,  so 
there  is  no  sufficient  reason  for  holding  the  next  friend  in 
this  case  incompetent. 

Section  256,  R.  S.  1881,  provides  that  before  any  process 
shall  issue  in  the  name  of  an  infant,  who  is  sole  plaintiff,  a 
competent  and  responsible  person  shall  consent  in  writing  to 
appear  as  next  friend  for  such  infant,  and  shall  be  liable  for 
costs ;  and  where  it  is  made  to  appear  that  the  next  friend  is 
incompetent  or  irresponsible,  the  court  may  remove  him,  and 
permit  some  suitable  person  to-be  substituted  in  his  stead. 

Section  257  provides  that  the  trial  court  may,  in  its  dis- 
cretion, require  the  next  friend  of  an  infant  in  an  action  for 
the  recovery  of  money,  to  execute  a  written  undertaking 
with  sufficient  sureties,  to  duly  account  to  the  infant  for  all 
monies  recovered  in  such  action. 

Section  2520  provides  that  courts  shall  have  the  power 
*'  to  permit  any  person,  as  next  friend,  to  prosecute  any  suit 
in  any  minor^s  behalf." 

While  section  256,  supra^  seems  to  imperatively  require 
the  filing  of  the  Mrritten  consent  of  the  next  friend  before 
process  shall  issue,  the  Supreme  Court  has  declared  the  pro- 
vision directory  only,  in  respect  to  the  time  when  such  con- 
sent shall  be  filed  and  that  process  may  issue  and  the  cause 
proceed  without  such  consent,  until  it  is  required  by  the  de- 
fendant.    Greenman  v.  Cohee,  61  Ind.  201. 

It  is  also  settled  that  an  infant  may,  upon  proper  showing* 
be  permitted  to  sue  as  a  poor  person  under  section  260,  R. 
S.  1881,  without  a  next  friend.  Wright  v.  McLarinan,  92 
Ind.  103;  Hood  v.  Pearson,  67  Ind.  368. 

It  is  quite  well  settled,  however,  that  a  sole  infant  plaint- 
iff must  either  sue  by  next  friend  or  as  a  poor  person  under 
a  special  order  of  the  court.  Spencer  v.  Robbins,  106  Ind. 
580. 
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Section  2520,  supra,  gives  the  court  the  power  to  permit 
any  person  without  regard  to  the  question  of  solvency  or  re- 
sponsibility, to  prosecute  any  action  on  behalf  of  an  infant. 
Section  256  gives  the  court  the  poioer  to  remove  the  next 
friend  if  he  is  shown  to  be  incompetent  or  irresponsible. 

The  language  of  the  latter  section  upon  the  subject  of  the 
removal  of  the  next  friend  is  permissive  and  not  mandatory. 
It  provides  that  the  court  may  remove  upon  proof  of  incom- 
petency or  irresponsibility. 

The  permissive  form  of  legislative  expression  is  often  con- 
strued as  mandatory  and  "  may  "  given  the  force  and  mean- 
ing of  '*  shall.*^  But  this  is  done  only  to  satisfy  the  imperative 
requirements  of  the  purpose  and  intent  of  the  law.  It  was 
said  by  Story,  J.,  for  the  court  in  Minor  v.  Mechanics^  Bank, 
1  Pet.  46  :  '^  The  ordinary  meaning  of  the  language  must 
be  presumed  to  be  intended  unless  it  would  manifestly  defeat 
the  object  of  the  provision.'' 

Other  provisions  of  the  section  under  consideration  con- 
tain mandatory  statements,  and  where  such  is  the  case  and 
the  words  "  shall ''  and  "  may  "  are  used  in  different  connec- 
tions, it  very  strongly  indicates  that  the  terms  were  so  used, 
deliberately  and  with  a  due  sense  of  discrimination,  ascrib- 
ing to  each  its  literal  signification.  Statutory  provisions 
upon  the  same  subject  should  be  construed  with  reference  to 
each  other,  and  as  parts  of  the  general  system  of  juris- 
prudence, with  a  view  of  promoting  harmony  and  symmetry 
in  such  system.  The  trend  or  policy  of  the  law  in  ita  atti- 
tude towards  a  subject  upon  which  legislation  is  had,  often 
furnishes  material  aid  in  discovering  the  true  purpose  and 
intent  of  such  legislation. 

Where  a  public  duty  is  imposed  by  a  statute  or  some 
claim  de  jure  of  a  third  person  may  be  affected,  the  permis- 
sive form  of  expression  will  be  held  to  be  mandatory.  J5an«- 
emer  v.  Mace,  18  Ind.  27 ;  Wheeler  v.  (My  of  Chicago,  24  111. 
105 ;  Sedgwick  Stat.  Const.,  p.  375. 

But  such  construction  will  never  be  adopted  for  the  pur- 
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pose  of  creating  a  right.  Sutherland  Stat.  Const.,  sectioi^ 
462. 

A  defendant  has  no  right  to  exact  security  for  costs  from 
an  infant  plaintiff,  unless  it  be  conferred  by  the  statute  un- 
der consideration.  At  common  law,  a  next  friend  is  ap- 
pointed by  the  court  to  represent  an  infant  plaintiff,  and 
such  infant  can  not  be  required  to  furnish  security  for 
costs  even  when  the  next  friend,  who  is  solely  liable  there- 
for, is  utterly  insolvent.     Tidd  Practice,  p.  100. 

Adult  resident  plaintiffs  are  not  required  by  the  laws  of 
this  State  to  give  security  for  costs,  yet  if  appellant's  con- 
tention be  correct,  infant  plaintiffs  are  compelled  to  do  so. 

The  law  is  especially  jealous  of  the  rights  of  infants,  and 
undertakes  to  afford  them  every  opportunity  to  secure 
their  rights  without  unjust  or  oppressive  limitations.  We 
do  not  believe  it  was  the  intention  of  the  Legislature  to  de- 
prive infant  litigants  of  any  beneficial  privilege  that  is  en- 
joyed by  adults.  There  is  no  more  reason  for  imposing 
onerous  conditions  upon  infants,  who  seek  to  establish  rights 
in  the  courts,  than  upon  adults.  Construing  the  several  stat- 
utes upon  the  subject  together,  we  declare  it  to  be  discretion- 
ary with  the  trial  court  to  remove  a  next  friend  on  the 
ground  of  financial  irresponsibility.  The  provision  requiring 
a  competent  and  responsible  person  to  be  next  friend  is  de- 
signed chiefly  for  the  benefit  and  pi-otection  of  the  infant,  and 
the  liability  for  costs  imposed  by  the  statute  and  the  power 
of  removal  vested  in  the  court  are  calculated  to  deter  reckless 
and  improvident  litigation.  All  the  law  undertakes  to  as- 
sure the  defendant  in  such  cases  is  that  he  shall  have  an  ad- 
versary who  will  be  concluded  by  the  judgment  and  one 
against  whom  a  judgment  for  costs  may  be  rendered.  This 
is  all  he  could  require  in  a  contest  at  law  with  an  adult,  and 
the  law  surely  does  not  place  one  of  its  own  wards  in  a  less 
advantageous  attitude  than  one  who  is  not  under  its  watch, 
care  and  guardianship. 

There  was  no  error  in  refusing  to  remove  the  next  friend. 
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The  only  other  question  discussed  by  counsel  relates  to 
the  suflBciency  of  the  evidence  to  support  the  verdict.  It 
was  admitted  that  the  appellee  had  a  bastardy  case  pending 
against  appellant's  son^  and  at  the  same  time  there  was  a 
prosecution  pending  against  him  in  the  name  of  the  State  for 
the  criminal  seduction  of  appellee  under  promise  of  marri- 
age. The  bastardy  case  was  settled,  and  appellee  acknowl- 
edged in  open  court  that  due  provision  had  been  made  for 
the  support  of  her  child  and  the  cause  was  dismissed.  Ap- 
pellee gave- a  receipt,  under  the  advice  of  her  attorney,  ac- 
knowledging the  payment  to  her  of  $300  in  full  settlement 
of  such  case.  The  further  sum  of  $200  was  deposited  with 
Mr.  Stotsenburg  to  be  paid  appellee  upon  the  settlement  of 
the  criminal  case,  and  this  is  the  money  in  controversy.  Ap- 
pellee testified  to  the  giving  of  the  receipt,  and  that  she 
settled  the  bastardy  case  for  $500,  but  that  the  sum  of  $200 
was  not  to  be  paid  to  her  until  the  criminal  case  was  settled. 
There  was  other  evidence  upon  the  question,  but  none  to 
disprove  the  fact  testified  to  by  appellee,  that  the  money  left 
with  Mr.  Stotsenburg  was  not  to  be  paid  to  her  until  the 
seduction  case  was  settled.  The  prosecuting  attorney  subse- 
quently declined  to  settle  it  but  prosecuted  it  to  final  judg- 
ment and  secured  the  conviction  of  appellant's  son. 

There  is  no  escape  from  the  conclusion  that  the  compro- 
mise and  settlement  of  the  criminal  prosecution  entered  into 
the  consideration  for  which  the  money  in  controversy  was  to 
be  paid  appellee,  and  upon  the  clearest  principles  of  the  law 
the  consideration  was  tainted  with  illegality  to  such  an  ex- 
tent as  to  render  the  agreement  void.  The  law  will  not 
permit  its  administrative  agencies  to  be  used  to  enforce  an 
agreement  vitiated  by  illegality,  but  will  leave  the  parties 
where  it  finds  them.     Hutchins  v.  Welden,  114  Ind.  80. 

The  judgment  is  reversed^  with  instructions  to  sustain  the 
motion  for  a  new  trial. 

Filed  April  14,  1892. 
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No.  404. 

Eaken  et  al.  v.  Thompson. 

JiTBY. — Mueaiiduet  of. — Beaching  Verdict  by  Oasling  Lots. — Insufficiency  of  A fi- 
daxiL—Souree  of  Information  not  Ducked.— When  the  alleged  misconduct 
of  the  jury  in  failing  to  deliberate  upon  a  verdict,  but  deciding  and 
finding  a  verdict  "  by  casting  lots  "  is  assigned  as  a  cause  for  a  npw  trial^ 
the  affidavit  in  support  thereof  is  insufficient  which  does  not  show  how 
the  affiant  obtained  information  of  such  alleged  misconduct.  The  closing 
words  of  the  affidavit,  ''as  the  affiant  believes/'  should  be  applied  to 
the  whole  affidavit.  The  affidavit  may  have  been  true  as  the  affiant 
believed,  and  jet  the  information  have  been  derived  from  some  of  the 
jurors,  whose  affidavits  could  not  have  been  received. 

Pbactice. — Appeal, — Instrudivtis  to  Jury, — Absence  cf  from  Record. — BiU  of 
Exceptions. — When  it  is  urged  as  a  ground  for  a  new  trial  that  the  court 
erred  in  giving  oral  instructions  to  the  jury  after  being  requested  to  give 
all  instructions  in  writing,  and  it  does  not  appear  from  the  record  that 
any  instructions  were  given  by  the  court  to  the  jury  either  in  writing  or 
orally,  the  alleged  error  can  not  be  considered.  The  only  mode  of  bring- 
ing the  question  to  the  Appellate  Court  b  bj  bill  of  exceptions. 

From  the  Clark  Circuit  Court. 
S.  S.  Johnson^  for  appellants. 
L,  A.  Douglass^  for  appellee. 

Robinson,  C.  J. — This  was  an  action  of  replevin,  com* 
menced  by  the  appellee  against  the  appellant,  to  recover 
the  possession  of  a  stock  of  groceries  and  other  personal 
property  which  appellee  claimed  to  own  and  to  be  lawfully 
entitled  to  the  possession  thereto.  Said  property  was  used 
in  the  grocery  business,  and  the  appellee  claimed  was  sold 
to  him  by  his  brother,  George  R.  Thompson,  for  the  con- 
sideration of  ^1,000,  after  which  sale  certain  creditors  of 
said  George  R.  Thompson  commenced  suit  against  him, 
said  George  R.  Thompson,  for  indebtedness  from  him  to 
them,  and  at  the  same  time  sued  out  a  writ  of  attachment 
before  a  justice  of  the  peace,  and  placed  said  writ  in  thb 
hands  of  the  appellant  Paul  Miller,  constable,  etc.,  who 
levied  said  writ  on  said  property  as  aforesaid,  and  inven- 
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toried  and  appraised  the  Bame,  whereupon  appellee  com- 
menced his  action  in  the  circuit  court  in  replevin  to  re- 
cover the  possession  of  said  goods,  and  took  the  same  out 
of  the  hands  of  the  appellants. 

The  issues  were  joined  by  appellants,  Baker  and  Weber, 
creditors  of  said  George  R.  Thompson,  filing  an  answer  of 
general  denial,  and  the  appellant  Paul  Miller,  constable, 
etc.,  answering  specially,  among  other  things, "  that  what- 
ever title  appellee  might  have  in  the  goods  was  obtained 
by  collusion  and  fraud  with  his  brother  George,  and  for 
the  purpose  of  defrauding  the  creditors  of  his  brother 
George."  The  single  question  in  the  case  under  the  evi- 
dence as  relating  to  the  sale  to  the  appellee  was  whether 
George  R.  Thompson  had  sold  the  goods  in  controversy 
to  his  brother,  the  appellee,  with  the  fraudulent  intent  to 
cheat,  hinder  and  delay  his  creditors. 

The  cause  was  tried  by  a  jury,  with  verdict  for  the  appel- 
lee. Motion  for  a  new  trial  was  overruled,  and  exception 
was  taken.     Judgment  was  rendered  on  the  verdict. 

The  only  error  assigned  is  the  alleged  error  of  the  court 
in  overruling  the  motion  for  a  new  trial. 

It  is  first  insisted,  under  the  causes  assigned  in  the  mo- 
tion for  a  new  trial,  that  the  verdict  of  the  jury  was  con- 
trary to  law,  and  was  not  sustained  by  sufficient  evidence. 
The  evidence  is  in  tb-e  record.  No  good  purpose  can  be 
subserved  in  setting  it  out.  The  question  involved  was 
whether  the  goods  in  controversy  were  sold  to  the  appel- 
lee by  George  R.  Thompson  to  defraud  his  creditors. 
Under  our  statute  fraud  is  a  question  of  fact  for  thecourt 
or  jury  trying  the  cause.  The  evidence  was  somewhat 
conflicting.  It  is  not  our  duty  to  weigh  the  evidence  and 
determine  the  preponderance. 

The  evidence,  however,  upon  a  careful  examination 
does  appear  to  tend  to  sustain  the  finding. 

This  being  so,  as  has  been  frequently  held,  the  finding 
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of  the  trial  court  will  not  be  disturbed  on  appeal  upon 
the  weight  of  the  evidence. 

The  third  cause  for  a  new  trial  was  the  alleged  miscon- 
duct of  the  jury  in  failing  to  deliberate  upon  a  verdict, 
but  deciding  and  finding  a  verdict  "  by  casting  lots."  In 
support  of  this  cause  in  the  motion  for  a  new  trial  and  to 
set  aside  the  verdict,  the  appellants  filed  the  affidavit  of 
George  E.  Cole,  which,  omitting  the  caption,  signature, 
etc.,  is  as  follows,  to  wit : 

"  George  E.  Cole  being  duly  sworn,  on  his  oath,  says, 
that  said  cause  was  tried  and  verdict  rendered  on  the  last 
day  of  the  January  terra  of  this  court ;  that  after  the  jury  in 
the  cause  had  received  the  instructions  of  the  court,  and 
had  retired  to  their  own  room  to  consider  of  their  verdict, 
said  jury  agreed  among  themselves  to  decide  said  cause 
by  taking  a  vote  for  plaintiff'  or  defendant,  and  that  the 
verdict  should  be  rendered  in  favor  of  the  one  having  the 
majority  of  the  votes,  without  deliberation  or  discussion 
of  said  cause  or  its  merits,  and  that  said  jury,  in  pursuance 
of  said  agreement,  did  then  and  there  vote,  and  upon  said 
vote  did  then  and  there  decide  said  cause,  without  any 
deliberation  or  discussion  of  said  cause  or  its  merits  among 
themselves — but  such  decision  was  made  solely  in  pursu- 
ance to  said  agreeme.nt  as  he  verily  believes." 

The  question  presented  by  this  affidavit  is  much  the 
same  as  that  presented  in  the  affidavit,  having  the  same 
purpose  in  view,  in  the  case  of  Stanley  v.  Sutherland^  54 
Ind.  339.  As  said  in  that  case,  "  the  closing  words  of  the 
affidavit,*'  as  the  affiant  believes,  '^  may  and  should  be  ap- 
plied to  the  whole  affidavit." 

The  affiant  does  not  state  how  he  obtained  informa- 
tion of  the  alleged  misconduct  of  the  jury. 

It  is  not  to  be  supposed  that  he  was  in  the  jury  room, 
and  it  would  probably  do  him  injustice  to  suppose  that  he 
wa«  furtively  hovering  around  outside  listening  to  the  de- 
liberations of  the  jury.     If  the  information  came  to  him 
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from  the  bailiff  in  attendance  on  the  jury,  it  eeems  to  us  the 
affidavit  of  the  bailiff  ought  to  have  been  filed.  If  it  came 
to  him  from  some  of  the  jurymen,  it  could  not  be  received, 
for  it  has  long  been  settled  in  this  State  that  the  afiidavit 
of  jurors  can  not  be  received  to  impeach  their  verdict, 
much  less  could  their  statements  be  received  at  second 
hand. 

The  affidavit  may  have  been  true  as  the  affiant  believed, 
and  yet  the  information  may  have  been  derived  from  some 
of  the  jurors,  whose  affidavits  could  not  have  been  re- 
ceived. 

The  quotation  we  have  made  from  Stanley  v.  Sutherlandy 
suprciy  is  directly  in  point  in  this  case,  and  without  deter- 
mining what  would  be  the  effect  of  the  alleged  miscon- 
duct of  the  jury  in  this  case  if  legally  established,  we  are 
of  the  opinion  that  the  affidavit  was  insufficient  to  set 
aside  the  verdict,  and  that  the  court  did  not  err  in  over- 
ruling the  motion  on  the  affidavit. 

The  fourth  and  last  cause  for  a  new  trial  is,  that  the 
court  erred  in  giving  oral  instructions  to  the  jury  after 
being  requested  to  give  all  instructions  in  writing. 

No  question  is  before  this  court  for  consideration  under 
this  cause  in  the  motion  for  a  new  trial,  for  the  reason 
that  it  does  not  appear  from  the  record  that  any  instruc- 
tions were  given  by  the  court  to  the  jury  either  in  writing 
or  orally.  The  only  mode  of  bringing  the  question  to  this 
court  sought  to  be  raised  by  this  cause  in  the  motion  for 
a  new  trial  is  by  bill  of  exception.  None  was  filed;  in. 
fact  it  does  not  appear  from  the  record  that  any  exception 
was  taken. 

Judgment  affirmed  with  costs. 

FUed  April  14, 1892. 
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•    No.  492. 

Weideman  v.  The  State. 

Gbimikal  Law. — Frequenting  House  of  Ill-Fame. — Svfficieney  of  Evidence  to 
Sustain  ConvieHon. — The  defendant,  an  old  man  69  years  of  age,  took  up 
his  residence  with  the  keeper  of  a  house  of  ill-fame  and  made  a  contract 
hj  whioh  he  deeded  to  her  certain  real  estate  in  consideration  that  she 
would  support  him  during  his  natural  life  and  give  him  decent  burial, 
etc.,  and  he  was  to  work  for  her  as  much  as  his  strength  would  permit, 
and  he  was  to  assign  to  her  a  policy  of  insurance  on  his  life,  she  agree- 
ing to  keep  up  the  dues  and  assessments.  He  resided  with  her  several 
montlis  pursuant  to  said  agreement.  He  was  not  connected  with  any 
lewdness  during  that  time,  and  did  not  actively  participate  in  any  acts 
of  prostitution,  lewdness  or  carnal  intercourse  in  or  about  said  house, 
or  in  connection  with  any  of  the  persons  residing  therein.  He  had  been 
iu  the  habit  of  selling  farm  products  to  the  keeper  of  the  house,  and  had 
known  her  in  th^t  way  for  two  or  three  years  prior  to  the  making  of 
the  contract  with  her.  The  agreement  as  to  the  facts  stated  that  during 
the  day  designated  in  the  affidavit,  and  up  to  that  day,the  defendant  knew 
the  character  of  the  house  in  which  he  was  living.  He  was  not  related 
by  blood  or  marriage  to  the  keeper  or  any  inmate  of  the  brothel.  He 
had  sufficient  means  to  support  himself  when  he  went  to  live  in  said 
house  of  ill- fame,  and,  although  old  and  infirm,  was  not  a  person  of  un- 
sound or  weak  mind. 

Seld,  that  the  evidence  warranted  the  conviction  of  the  defendant  for  fre- 
quenting and  visiting  a  hoXise  of  ill-fame,  and  associating  with  females 
known  or  reputed  as  prostitutes,  under  section  2002,  B.  S.  1881,  as 
amended  in  1889.    (Acts  of  1889,  p.  337.) 

From  the  Porter  Circuit  Court. 

N.  L.  Agnew,  8.  C.  Spencer  and  D.  E.  Kelly ,  for  appellant. 

A.  O.  Smith,  Attorney  General,  for  the  State. 

Black,  J. — This  was  a  prosecution  under  section  2002, 
R.  S.  1881,  as  amended  in  1889,  Acts  of  1889,  p.  337,  by 
which  it  is  provided  as  follows : 

'^Whoever  being  a  male  person,  frequents  or  visits  a 
house  or  houses  of  ill-fame,  or  of  assignation ;  or  associates 
with  females  known  or  reputed  as  prostitutes,  or  frequents 
or  visits  a  gambling  house  or  houses ;  or  is  engaged  in  or 
about  a  house  of  prostitution,  shall  be  fined,"  etc. 
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The  appellant  was  convicted  before  a  justice  of  the  peace, 
and  on  appeal  to  the  court  below,  upon  an  affidavit,  which, 
omitting  some  of  its  formalities,  charged  that  he,  on  or  about 
the  1st  day  of  February,  1891,  at,  etc.,  did  unlawfully  fre- 
quent a  house  of  ill-fame  kept  by  one  Skip  Button,  and  did 
unlawfully  visit  a  house  of  prostitution  kept  by  ooe  Skip 
Dutton,  and  did  unlawfully  associate  with  females  known 
and  reputed  as  prostitutes,  to  wit,  Skip  Dutton  and  Jennie 
Burnett,  and  was  unlawfully  engaged  in  and  about  a  house 
of  prostitution  kept  by  one  Skip  Dutton,  the  appellant  be- 
ing a  male  person. 

The  cause  was  tried  by  the  court.  A  motion  for  a  new 
trial  assigning  that  the  finding  was  contrary  to  law  and  con- 
trary to  the  evidence  was  overruled,  and  this  ruling  alone  is 
assigned  as  error. 

The  evidence  consisted  of  a  written  agreement  as  to  the 
facts  between  the  prosecuting  attorney  and  the  appellant. 

This  agreement,  which  was  quite  lengthy,  stated  the  facts 
to  be  substantially  as  follows : 

On  the  25th  of  July,  1890,  the  appellant,  being  the  owner  of 
certain  real  estate  in  Porter  county,  Indiana,  entered  into  a 
contract  in  writing  with  said  Skip  Dutton.  Said  contract  re- 
cited that  the  appellant  had  that  day  deeded  to  said  Skip  Dut- 
ton certain  real  estate  described,  being  forty-four  acres  of  land 
in  Porter  county,  Indiana  ;  that  said  Skip  Dutton  agreed  to 
support  the  appellant  during  his  natural  life^  by  giving  him 
three  good  meals  a  day  and  furnishing  him  a  room  to  sleep 
in,  and  at  his  death  she  was  to  give  him  a  decent  burial  by 
the  side  of  his  wife  in  his  lot  in  a  certain  burial  ground  in 
said  county,  and  was  to  erect  at  his  grave  an  appropriate  and 
neat  tombstone ;  and  he  was  to  work  for  said  Skip  Dutton 
as  much  as  his  strength  would  permit  by  doing  odd  jobs 
about  the  house  and  running  errands  for  her,  and  she  was  to 
take  care  of  him  when  sick ;  and  he  was  to  assign  to  her  a 
certain  policy  of  insu;*ance  on  his  life  for  one  thousand  dol- 
lars, or  said  policy  was  to  be  so  changed  that  she  should  be 
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the  beDeficiary  therein,  she  to  pay  the  dues  and  assessments 
thereon  during  his  life;  that  all  the  personal  property  of  the 
appellant,  consisting  of  one  mare  and  one  buggy  '^  and  some 
other  articles  of  value,"  should  be  her  property;  that  she 
should  furnish  him  good  and  substantial  clothing,  and  should 
furnish  him  from  time  to  time  small  sums  of  money  for  his 
necessary  incidental  expenses. 

At  the  time  of  the  making  of  this  contract,  the  appellant 
executed  to  said  Skip  Dutton  a  warranty  deed  for  said  forty- 
four  acres  of  land,  of  the  value  of  two  thousand  dollars,  en- 
cumbered by  mortgage  in  the  sum  of  seven  hundred  dollars. 
Said  deed  purported  to  be  made  for  the  sum  of  one  dollar 
and  for  the  further  consideration  that  the  grantee  should 
support  the  grantor  during  his  natural  life  and  at  his  death 
give  him  a  decent  burial  and  erect  a  tomb-stone  at  his  grave, 
it  being  stipulated  in  the  deed  that  the  grantee  might  at  any 
time  sell  said  land  and  dispose  of  the  proceeds  as  sh^  saw  fit. 

On  the  1st  of  August,  1890,  said  Skip  Dutton  executed 
to  the  appellant  a  mortgage  on  a  certain  lot  in  the  city  of 
Valparaiso,  in  said  county,  to  secure  the  performance  by  her 
of  the  consideration  of  said  deed,  as  therein  expressed,  said 
mortgage  being  set  out  in  said  written  agreement  as  to  the 
facts. 

The  appellant,  pursuant  to  said  agreement,  took  up  his 
residence  with  said  Skip  Dutton  at  her  place  of  residence  in 
a  certain  locality  in  said  city,  and  continuously  resided  there 
with  her  from  the  25th  of  July,  1890,  to  the  1st  of  Februa- 
ry, 1891,  the  date  mentioned  in  the  affidavit.  During  all 
that  time  the  house  was  a  house  of  ill- fame,  and  its  inmates. 
Skip  Dutton  and  Jennie  Burnett,  were  persons  of  bad  re- 
pute for  chastity  and  virtue,  and  were  known  and  reputed 
as  prostitutes,  and  the  house  was  resorted  to  for  the  purpose 
of  prostitution,  and  was  kept  by  said  Skip  Dutton  as  a  house 
of  prostitution.  At  the  time  of  the  trial,  in  June,  1891,  the 
appellant  was  seventy  years  of  age.  During  said  period, 
from  the  25th  of  July,  1890,  to  the  1st  of  February,  1891, 
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he  was  infirm  and  unable  to  earn  his  livelihood.  He  was 
qot  connected  with  any  lewdness  or  associated  with  any  per- 
sons for  purposes  of  prostitution  or  lewdness,  and  daring  said 
time  was  not  guilty  of  any  acts  of  carnal  intercourse,  and 
did  not  actively  participate  in  any  acts  of  prostitution,  lewd- 
ness or  carnal  intercourse  in  or  about  said  house,  or  in  con- 
nection with  any  of  said  persons  residing  therein.  He  knew 
the  character  of  the  house  ^'  during  and  up  to  February  1st, 
1891.''  At  the  time  he  made  said  agreement  and  said  deed 
he  was  worth  fifteen  hundred  dollars.  He  was  a  German  by 
birth  and  illiterate,  and  did  not  talk  English  fluently,  but 
talked  it  so  as  to  be  able  to  converse  intelligibly.  Just  prior 
to  the  time  of  making  said  contract  he  had  considerable 
trouble  with  his  children,  and  one  with  whom  he  was  living 
drove  him  out  of  the  house  and  assaulted  and  beat  him.  He 
had  no  home  with  his  children  and  no  other  home.  He 
made  effort  to  obtain  a  home  upon  terms  similar  to  those 
made  with  said  Skip  Button,  but  failed  to  do  so.  He  '^  is  a 
man  of  good  morals,  church  member,  and  has  not  in  any 
manner  promoted  the  business  of  prostitution  or  encouraged 
the  same  during  the  time  charged." 

Prior  to  the  time  of  making  said  contract  he  lived  in  the 
country,  and  had  been  a  farmer  all  his  life,  and  had  lived  the 
life  of  an  ordinary  farmer  up  to  the  death  of  his  wife,  which 
occurred  a  short  time  prior  to  the  making  of  said  contract 
•He  was  ignorant  of  the  ways  of  city  life.  He  had  been  in 
the  habit  of  selling  wood,  vegetables  and  other  farm  prod- 
ucts to  said  Skip  Button  at  her  house  for  the  period  of  two 
or  three  years  prior  to  the  execution  of  said  deed  and  said 
agreement,  and  had  been  at  her  house  for  the  purpose  of  de* 
livering  such  wood,  etc.,  etc.,  to  her.  He  had  so  known 
her  for  the  period  of  two  or  three  years  before  he  began  liv- 
ing with  her. 

In  this  statute  before  its  amendment  the  male  person  com- 
mitting the  acts  thereby  made  punishable  was  declared  to  be 
a  "  pimp,'*  who,  in  the  ordinary  meaning  of  the  word,  is  one 
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who  provides  for  others  the  means  of  gratifying  lust,  a  pan- 
der. 

The  language  of  the  statute  is  very  broad  and  general,  yet, 
without  doubt,  in  the  application  thereof  to  a  given  state  of 
facts,  reference  must  be  had  to  the  purpose  or  effect  of  the 
actions  of  the  person  accused  under  the  statute. 

A  mjile  person  may  visit  or  frequent  a  house  of  ill-fame,  or 
associate  with  prostitutes,  or  be  engaged  in  or  about  a  house 
of  prostitution  for  legitimate,  proper  and  commendable  pur- 
poses. A  physician,  a  clergyman,  a  lawyer,  a  tradesman 
may  do  either  or  all  these  acts  for  the  purposes  of  his  call- 
ing, but  not  for  the  purposes  of  the  calling  of  such  lewd  fe- 
males or  of  the  immoral  business  of  such  house. 

It  is  noticeable  that  the  agreed  statement  of  facts  does  not 
-clearly  show  when  the  appellant  first  knew  the  character  of 
the  house  or  of  the  females  who  occupied  it.  It  does  not 
fully  set  forth  what  the  appellant  did  during  his  residence  at 
said  house.  It  states  conclusions  as  to  the  character  of  his 
acts ;  that  he  had  not  in  any  manner  promoted  or  encour- 
aged the  business  of  prostitution.  He  boarded  and  lodged 
at  the  house,  and  was  engaged  by  his  contract  to  work  for 
the  keeper  of  it  as  much  as  his  strength  would  permit  by  do- 
ing odd  jobs  about  the  house  and  running  errands  for  the 
keeper. 

When  he  entered  into  the  contract  by  which  he  turned 
over  to  the  mistress  of  the  house  all  his  worldly  possessions,  he 
was  about  sixty-nine  years  old.  He  was  not  shown  to  be  a 
person  of  unsound  or  weak  mind.  One  of  his  children  had 
turned  him  out,  for  whose  fault  does  not  appear.  He  had 
made  an  effort  to  effect  an  arrangement  for  his  maintenance, 
which  had  failed.  But  he  was  possessed  of  property  amply 
sufficient  to  procure  support  with  decent  people.  He  could 
converse  intelligently  in  the  English  language.  The  fact 
that  he  was  a  church  member  would  seem  to  indicate  that 
he  had  been. instructed  in  morality. 
Vol.  4.-26 
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It  is  Dot  easy  to  believe  that  a  man  sixty-nine  yeai*s  old, 
who  had  lived  iu  two  continents,  who  could  talk  the  English 
language  intelligibly,  and  who  had  reared  a  family  of  hi» 
own,  could  personally  dispose  of  the  products  of  his  farm 
from  time  to  time  for  two  or  three  years  to  the  keeper  of  a 
house  of  ill-fame,  at  such  house,  in  a  neighboring  town,  and 
be  ignorant  of  her  character  or  the  character  of  her  house. 

It  is  not  shown  that  he  was  thus  ignorant,  and  there  ap- 
pears to  be  some  effort  in  the  statement  of  facts  to  indicate 
that  the  arrangement  made  by  him  with  the  woman  of  ill- 
fame  was  a  dernier  resort,  to  concede  which  would  be  a 
shameful  admission,  and  contrary  to  common  sense. 

For  a  man  of  his  age  and  intelligence,  who  has  held  the 
position  of  head  of  a  family,  whose  wife  lies  in  a  neighbor- 
ing church-yard,  and  whose  children  live  in  the  same  com- 
munity, and  who  has  affiliated  with  Christian  people  as  such, 
thus  to  give  over  all  his  property  and  means  of  livelihood 
to  a  prostitute,  and  to  become  an  inmate  of  her  house  of 
prostitution  and  a  pensioner  upon  her  bounty,  is  not  merely 
a  shameful  dishonoring  of  his  family,  but  a  shocking  in- 
decency in  the  face  of  the  entire  community.  This  prose- 
cution may  be  an  expression  of  that  community's  outraged 
sense  of  decency.  Only  courtesans  and  those  of  their  level 
can  excuse  such  degradation.  No  loose  notions  of  moral 
obligation,  and  no  sympathy  for  individuals,  inconsistent 
with  the  welfare  of  society,  should  influence  the  decisions  of 
courts. 

The  conviction  of  the  appellant  can  not  be  upheld  unless 
his  offence  be  within  the  meaning  of  the  statute.  Whether 
or  not  it  can  be  held  to  be  within  the  contemplation  of  the 
Legislature  depends  upon  the*  proper  determination  as  ta 
whether  or  not  the  appellant's  conduct  can  be  said  to  coun- 
tenance, aid  and  promote  the  immorality  against  which  the 
statute  is  directed. 

It  is  stated  in  the  agreement  as  to  the  facts,  that  during  the 
day  designated  in  the  affidavit,  and  up  to  that  day,  the  ap-- 
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pellaut  knew  the  character  of  the  house  in  which  he  was  liv- 
ing. He  does  not  appear  to  be  related  by  blood  or  marriage 
to  the  keeper,  or  any  inmate  of  the  brothel.  Without  good 
and  sufficient  reason  he  lives  with  a  known  prostitute,  en- 
gaged in  her  service  in  and  about  her  house  of  prostitution. 
It  can  not  be  said  that  he  does  not,  to  some  extent,  counte- 
nance, aid  and  promote  her  immoral  calling  and  traffic. 

The  situation  is,  happily,  an  unusual  one.  The  statute  is 
broad  enough  in  its  terms,  meaning  and  purpose  to  take  it  in. 

The  judgment  is  affirmed. 

Cbumpackeb,  J.,  took  no  part  in  the  decision  of  this 
cause. 

Filed  Apil  1, 1892. 


No.  470. 

SuMNEB  V.  The  State. 

Cbiminai*  JjA.w,— Intoxicaiing  Liquor. — SaU  to  Minor, —  What  Comlitutta. — 
Inviting  Another  to  Drink, — Where  a  minor  invites  another  to  drink  with 
him,  and  the  order  is  made  and  each  calls  for  what  he  wants,  the  sale  is 
to  him  who  made  the  invitation,  and  the  instant  the  liqaor  called  for 
was  set  on  the  bar  the  title  to  it  vested  in  the  purchaser,  and  the  fact 
that  the  liquor  ordered  for  the  minor's  companion  was  a  gift  to  him 
does  not  defeat  the  sale  to  the  minor,  for  the  minor  was  able  to  revoke 
the  gift  and  drink  the  liquor  himself. 

Same — Inioxieating  Liquor. — Prohibiting  SoUe  to  Minori — Purpose  of  the  StaU 
uie, — ^The  statute  prohibiting  the  sale  of  intoxicating  liquors  to  those  of 
nonage  is  for  the  purpose  of  protecting  them  from  the  temptation  to 
imbibe  intoxicants  and  makes  it  unlawful  to  put  liquor  in  their  posses- 
sion or  control,  either  bj  sale,  barter  or  gift,  except  for  sacramental, 
mechanical,  medicinal  and  business  purposes. 

From  the  Hancock  Circuit  Court. 

W.  F,  McBane,  for  appellant. 

E.  W.  FeU,  Prosecuting  Attorney,  for  the  State. 
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Crumpacker^  J. — This  appeal  is  from  a  judgment  coq- 
victiug  the  appellant  of  an  unlawful  sale  of  intoxicating 
liquor  to  a  minor. 

But  one  question  is  presented  by  the  record,  and  that  re- 
lates to  the  sufficiency  of  the  evidence  to  support  the  ver- 
dict. 

James  H.  Barnett  testified  on  behalf  of  the  State  that  ap- 
pellant was  a  saloon-keeper  in  Greenfield,  Hancock  county, 
Indiana,  and  the  witness  was  in  his  saloon  in  1890  with  one 
Walter  Stewart,  who  was  a  minor;  that  Stewart  invited  the 
witness  to  drink  at  the  bar,  which  he  consented  to  do,  and 
they  each  called  for  and  received  and  drank  a  glass  of  beer; 
that  appellant  served  the  beer,  and  Stewart  paid  him  two 
pool  checks  for  it ;  that  such  checks  were  given  to  pool- 
players,  and  were  good  for  five  cents  each,  ^'  in  trade,''  at  the 
bar. 

Stewart  testified  that  he  was  seventeen  years  old,  and  he 
remembered  meeting  Barnett  in  appellant's  saloon  and  drink- 
ing with  him  at  the  bar ;  that  witness  invited  Barnett  to 
drink  with  him  on  that  occasion*;  that  witness  called  for  and 
received  a  glass  of  soda  or  pop,  and  Barnett  received  a  glass 
of  beer,  which  they  respectively  drank ;  that  witness  paid 
appellant  ten  cents  in  cash  for  such  drinks ;  that  he  had  no 
pool  checks  because  appellant  refused  to  permit  him  to  play 
pool  in  the  saloon. 

If  the  testimony  of  Barnett  was  true  there  should  have 
been  no  conviction,  because  the  charge  is  an  unlawful  sale 
of  the  liquor  to  Stewart,  and  the  testimony  of  this  witness 
shows  an  exchange  for  something  besides  money,  which,  un- 
der our  statute,  would  constitute  a  barter.  This  variance 
would  be  fatal.  Massey  v.  *Siaie^  74  Ind.  368 ;  Gillan  v. 
State,  47  Ark.  555. 

Where  one  invites  another  to  drink  with  him  at  a  saloon, 
and  each  calls  for  and  receives  what  he  chooses  to  drink,  he 
who  does  the  inviting  is  the  purchaser,  if  he  pays  for  or  be- 
comes responsible  for  the  liquor,  and  each  drink  is  a  sepa- 
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rate  and  independent  sale.  Part  may  be  delivered  to  the 
other  upon  the  order,  express  or  implied,  of  the  one  who 
gave  the  invitation,  but  it  is  none  the  less  his  purchase. 
Topper  V.  State,  118  Ind.  110;  Klein  w.  State,  76  Ind.  333; 
Ward  V.  State,  45  Ark.  351. 

If,  upon  the  other  hand,  the  testimony  of  Stewart  be  ac- 
cepted as  true,  the  liquor  furnished  Barnett  was  a  sale  to  the 
former  under  the  rule  above  announced.  Section  2094,  R. 
S.  1881,  declares  that  whoever  directly  or  indirectly  shall 
sell,  barter  or  give  away  any  intoxicating  liquor  to  any  per- 
son under  the  age  of  twenty-one  years,  shall  be  fined,  etc. 
While  it  is  admitted  by  appellant's  counsel  that  Stewart's 
testimony  proved  a  sale  within  the  letter  of  this  statute,  it 
is  insisted  that  because  the  liquor  was  delivered  to  and 
drank  by  Barnett,  and  was  sold  for  that  purpose,  no  offence 
was  committed  within  the  spirit  and  intent  of  the  law.  The 
case  of  Payne  v.  State,  74  Ind.  203,  is  relied  upon  as  hold- 
ing a  sale  of  liquor  to  a  minor  is  not  interdicted  by  the  stat- 
ute unless  the  liquor  was  drunk  by  the  minor  as  a  beverage. 
That  case  declares  that  it  is  not  an  offence  to  sell  liquor  to  a 
minor  for  sacramental,  mechanical,  medicinal  or  business 
purposes,  but  it  goes  no  further.  The  sale  in  question  was 
made  for  none  of  those  purposes.  If  it  had  been,  the  purpose 
of  the  Legislature  to  have  prohibited  the  sale  of  intoxicants 
to  a  minor  only  when  he  purchased  them  for  his  own  use  as 
a  beverage,  such  purpose  would  unquestionably  have  been 
expressed.  Courts  should  not  modify  clear  and  positive 
statutory  declarations  by  judicial  construction  unless  the 
sense  and  purpose  of  the  enactment  imperatively  demand  it. 

It  seems  to  have  been  the  intention  of  the  Legislature  to 
protect  those  of  nonage  from  the  temptation  to  imbibe  in- 
toxicants by  making  it  unlawful  to  put  liquor  in  their  pos- 
session or  control  either  by  sale,  barter  or  gift.  If  it  were 
necessary  to  prove  the  minor  actually  drank  the  liquor  or 
bought  it  for  the  purpose  of  drinking  it,  before  a  conviction 
would  be  authorized   the  salutary  influence  of  the  restric- 
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tion  would  be  greatly  reduced.  We  are  not  iuclined  to 
emasculate  the  euactment  by  giving  it  any  snch  construction. 
The  rule  was  correctly  stated  by  Morse^  J.,  for  the  Supreme 
Court  of  Michigan,  in  the  case  of  People  v.  Garrett,  68  Mich. 
487,  as  follows :  ^'  It  makes  no  difference,  in  my  opinion, 
under  the  law,  whether  the  liquor  thus  purchased  ifi  to  be 
used  by  the  adults  or  the  children.  It  is  within  the  statute 
which  prohibits  the  saleygivingorfurnishingof  liquor  to  mi- 
nors. Any  other  holding  must  subject  children  to  the  temp- 
tations that  surround  and  abound  in  the  saloons,  without 
remedy." 

The  same  doctrine  has  received  the  unqualified  sanction 
of  the  courts  in  many  other  cases.  Holmes  v.  J^ate,  88  Ind. 
146 ;  State  v.  Fairfield,  37  Me.  517 ;  Ross  v.  People,  17  Hun, 
691;  State  v.  Lawrence,  97  N.  C.  492;  Commonwealth  v. 
(yLeary,  143  Mass.  95. 

In  the  case  in  judgment  the  evidence  tended  to  prove  that 
apellant  sold  the  liquor  to  Stewart,  a  minor.  It  was  sold  to 
be  drunk  as  a  beverage,  and  the  instant  it  was  set  upon  the 
bar  the  title  vested  in  the  purchaser,  and  it  was  construc- 
tively in  his  possession  and  under  his  control.  He  gave  it 
to  his  companion,  but  before  the  latter  actually  took  posses- 
sion of  it,  according  to  fundamental  principles,  it  belonged 
to  the  minor,  and  it  was  within  his  power  to'revoke  the  gift 
and  drink  the  liquor  himself.  This  was  clearly  a  violation  of 
the  law  both  in  letter  and  spirit.  The  case  of  Paynev.  State, 
supra,  was  decided  under  the  liquor  law  of  1875,  but  it  will 
not  be  necessary  to  compare  the  provisions  of  that  act  with 
those  of  the  act  of  1881,  because  the  sale 'in  question  was 
for  none  of  the  purposes  enumerated  in  that  case  for  which 
a  sale  would  be  lawful. 

The  judgment  is  a£Grmed. 

Filed  April  13, 1892. 
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Trusts  and  Trxjbteb.— CW«r  to  Sell  Property  and  Ditbune  Proeeeds, — Fail- 
ure to  Obey  Order. — Actionable  Negligence, — Where  a  failing  debtor  made 
an  assignment  for  the  benefit  of  his  creditors,  and  the  trustee  of  said 
assignment  is  ordered  by  the  court  haying  jurisdiction  of  the  trust  to 
sell  certain  of  the  trust  property,  and  make  distribution  of  such  pro- 
ceeds in  a  certain  manner,  if  the  trustee  fails  to  sell  such  property  in 
such  reasonable  time  as  would  be  for  the  best  interests  of  the  estate^ 
and  it  ia. shown  that  there  was  negligent  omission  of  duty  on  the  part 
of  such  trustee,  resulting  in  actual  loss  to  a  creditor  concerned  in  the 
trnst,  an  action  will  lie  for  such  breach  of  the  trust. 

Same. — Trustee  and  TrutA  Property. — Control  of  by  the  Court, — Auigvmtni  for 
the  BeiufU  of  Creditors, — Suiied  to  Existing  Liens, — An  assignment  for  the 
benefit  of  creditors  is  a  trust  which  comes  at  once  within  the  jurisdic- 
tion and  control  of  the  court,  and  the  property  assigned  is  in  the  cus- 
tody of  the  court,  subject  to  existing  liens,  to  be  disposed  of  under  the 
direction  and  control  of  the  court.  From  first  to  last  the  judicial  au- 
thority extends  oyer  the  trustee  and  the  trust  property. 

^AHB. — Inierloeutory  Actions  of  the  Court, — Not  SuJbjeet  to  Collateral  AUack, — 
Interlocutory  orders  and  actions  of  the  court  with  reference  to  report* 
of  trustees  and  matters  connected  with  decedents'  estates  and  guardian- 
ships can  not  be  attacked  collaterally  by  way  of  suits  on  bonds,  etc. 

From  the  Parke  Circuit  Court. 

D.  H.  Maxwelly  H,  Maxwell  and  E.  Hunt,  for  appellant. 

T.  N.  Rice,  J,  T,  Johnson  and  8.  D.  Puett,  for  appellees. 

New,  J. — The  appellant's  complaint  is  in  two  paragraphs. 

The  first  paragraph  in  substance  is  that  in  March,  1888^ 
Norval  W.  Cummings  made  an  assignment  for  the  benefit  of 
his  creditors,  by  indenture  duly  recorded,  of  all  his  property 
to  the  appellee  John  R.  Musser,  who  duly  qualified  as 
trustee  with  the  appellees,  Connelly  and  McCune,  as  his 
sureties ;  that  with  other  property  so  assigned  there  was  a 
stallion  of  the  value  of  $375,  and  which  was  appraised  at 
1350.  At  the  April  term,  1888,  of  the  Parke  Circuit  Court, 
in  an  action  by  said  trustee  against  the  relator  to  recover  the 
possession  of  said  horse^it  was  adjudged  that  the  relator  had 
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a  lien  thereon  for  $402,  and  said  trustee  was  ordered  to  take 
possession  of  and  sell  said  horse  and  apply  the  proceeds  to 
the  satisfaction  of  said  lien^  and  that  the  residue,  if  any,  be 
applied  to  other  claims  against  said  trust.  Said  trustee^  in 
pursuance  of  said  order,  took  possession  of  said  horse  in 
June,  1888,  and  placed  him  in  the  keeping  of  one  Ohavcr,  a 
livery  stable  keeper.  At  that  time  said  trustee  had  an  or- 
der from  the  judge  of  said  court  to  sell  at  private  sale  the 
property  embraced  in  said  assignment.  Said  trustee  in 
March,  1889,  resigned  his  said  trust  without  having  sold  said 
horse,  leaving  the  same  in  the  possession  of  said  Ohaver.  A 
successor  of  said  trustee  was  appointed  by  the  court,  who,  by 
order  of  the  court,  sold  said  horse,  and  after  the  payment  of 
the  charges  of  said  Ohaver  for  keeping  the  same,  the  relator 
received  upon  his  lien  only  $48;  that  the  appellee  Musser, 
as  trustee  aforesaid,  has  broken  the  condition  of  his  bond  in 
this,  to  wit :  First,  he  failed  and  neglected  to  sell  said  horse, 
as  ordered  by  and  as  required  by  law,  when  he  could  have 
sold  the  same,  and  that  he  never  offered  said  horse  for  sale 
at  public  auction.  Second,  that  at  the  time  he  took  posses- 
sion of  said  horse  under  the  order  of  the  court,  the  relator 
offered  and  bid  on  said  horse  the  sum  of  $375,  and  has  been 
ready  and  willing  at  all  times  to  comply  with  his  said  bid, 
but  said  Musser  resigned  his  trust  without  accepting  said 
bid  and  without  disposing  of  said  horse,  and  never  received 
an  offer  for  the  same  in  excess  of  said  bid.  Wherefore  he 
says  he  is  damaged  in  the  sum  of  $375,  etc. 

The  second  paragraph  of  the  complaint,  in  addition  to  the 
averments  in  the  first,  states  that  when  Musser  resigned  as 
trustee  he  submitted  to  the  court  an  account,  or  settlement, 
as  to  his  said  trust,  showing  what  property  remained  in  his 
hands  undisposed  of,  among  which  was  said  stallion.  Said 
report  was  examined  and  approved  by  the  court,  and  said 
trustee  discharged  ;  that  afterwards,  at  the  September  term 
of  said  court,  1889,  Howard  Maxwell  was  appointed  and 
qualified  as  the  successor  of  said  Musser  in  said  trust.    At  said 
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September  term  the  relator  foreclosed  his  lien  on  said  horse 
for  the  sum  of  $402,  the  trustee  last  named  and  said  Ohaver 
being  parties  defendant  to  said  proceeding. 

The  court  further  adjudged  that  said  Ohaver  was  entitled 
to  $204  for  keeping,  feeding  and  caring  for  said  horse,  as  part 
of  the  property  of  said  trust,  and  the  court  thereupon  or- 
dered : 

First  That  said  trustee  sell  said  horse  and  other  property 
at  public  sale,  with  notice  as  required  by  law. 

Second.  That  out  of  the  funds  so  received  and  collections, 
he  pay  the  expenses  of  his  trust,  including  said  $204,  except 
that  all  other  expenses,  save  said  $204,  and  such  expenses  as 
should  be  incurred  by  reason  of  the  sale  of  said  horse,  should 
first  be  paid  out  of  the  funds  arising  exclusively  from  sales 
and  collections  other  than  from  the  sale  of  said  horse  as  afore- 
said, should  first  be  applied  to  said  $204,  along  with  other 
expenses,  and  any  residue  of  said  $204  should  then  be  paid 
out  of  the  proceeds  of  the  sale  of  said  horse,  and  the  bal- 
ance, if  any,  should  be  applied  toward  the  payment  of  the 
relator's  said  lien.  That  said  trustee  Maxwell  thereupon 
sold  said  horse  at  public  sale  according  to  law,  and  received 
therefor  $239 ;  that  afterwards,  in  November,  1889,  said 
trustee  made  his  report,  showing  a  sale  of  said  property  by 
him  and  distribution  of  the  funds  in  his  hands,  as  ordered 
by  the  court,  and  was  then  discharged  from  his  said  trust ; 
that  in  said  distribution  the  relator  received  only  $48.14. 

A  copy  of  the  bond  executed  by  the  appellee  Musser,  as 
trustee,  is  filed  with  each  paragraph  of  the  complaint.  Each 
paragraph  also  contains  allegations  showing  the  recording 
of  the  indenture  of  assignment  in  the  recorder's  office  and  the 
filing  of  a  copy  of  the  assignment  and  schedule  in  the  clerk's 
office  of  the  circuit  court.  In  the  body  of  the  second  par- 
agraph of  complaint  are  set  out  copies  of  the  reports  therein 
referred  to,  made  respectively  by  the  trustees,  Musser  and 
Maxwell. 

The  appellees,  each  for  himself,  demurred  severally  to  each 
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paragraph  of  the  complaint  for  want  of  facts.  The  demur- 
rers were  sustained  and  exceptions  reserved  by  the  appel- 
lant. The  appellant  refusing  to  plead  further,  the  court 
gave  judgment  for  costs  in  favor  of  the  appellees. 

The  sustaining  of  said  demurrers  has  been  assigned  as 
error  by  the  appellant. 

Where  a  failing  debtor  makes  a  voluntary  assignment  for 
the  benefit  of  his  creditors,  the  liability  of  the  trustee  is 
commensurate  with  the  duty  the  assignment  imposes  upon 
him.  He  is  required  to  exercise  good  faith  in  all  his  trans- 
actions, and  use  all  reasonable  diligence  and  carefulness  in 
the  management  of  the  trust ;  and  the  legal  presumption 
will  be  that  he  has  so  conducted  himself  unless  the  contrary 
is  fully  and  satisfactorily  shown.  Where  it  is  shown  that  the 
trustee  has  negligently  omitted  to  do  that  which  is  beneficial 
to  the  estate,  the  law,  for  such  breach  of  trust,  will  compel 
him  to  make  good  any  loss  thereby  sustained.  Burrill  Assign- 
ments (5th  ed.),  sections  460,  462 ;  Perry  Trusts,  section  845 ; 
Melick  V.  Voorhees^  2  N.  J.  Eq.  305  ;  Freeman  v.  Cook,  6  Ired. 
Eq.  373 ;  MeacKam  v.  SterneSy  9  Paige,  398 ;  Devaynea  v. 
Bobinson,  24  Beav.  86 ;  Litchfield  v.  Whiiey  7  N.  Y.  438  ; 
Goodwin  V.  3IiXy  38  111.  115;  Maeubbin  v.  Oromioelly  7 
Gill  &  Johns.  157. 

It  was  the  duty  of  the  appellee  Musser,  as  trustee,  to 
take  charge  of  the  property  assigned  and  sell  it  in  such  rea- 
sonable time  as  would  be  for  the  best  interest  of  the  estate. 
If,  tested  by  these  rules,  it  is  shown  that  there  was  a  negli- 
gent omission  of  duty  on  the  part  of  said  trustee,  resulting 
in  actual  loss  to  the  relator,  then  there  is  a  breach  of  trust 
for  which  an  action  will  lie. 

In  our  opinion  the  first  paragraph  of  the  complaint  states 
a  cause  of  action  against  the  appellee  Musser  as  trustee,  and 
his  sureties,  the  other  appellees. 

The  assignment,  which  included  the  horse  in  question,  was 
made  in  March,  1888.  In  the  following  month  said  trustee  was 
ordered  by  the  court  to  sell  the  horse  and  apply  the  proceeds 
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to  the  satisfaction  of  the  relator^s  lien.  At  that  time  the  trustee 
had  authority  from  the  court  to  sell  at  private  sale,  and  the  re- 
lator then  offered  him  for  the  horse  $37 ff,  which  was  |25  more 
than  its  appraised  value.  The  offei-  was  not  accepted,  but 
the  horse  was  put  in  the  care  and  keeping  of  Ohaver,  a 
livery  stable  keeper,  where  it  remained  at  the  expense  of  the 
estate  until  the  resignation  of  said  trustee,  and  when  sold  by 
his  successor,  the  relator  received  only  $48  therefrom  on  his 
lien,  the  residue  of  the  purchase-price  being  consumed  by 
the  charges  of  said  Ohaver.  It  is  further  alleged  in  this 
paragraph  of  the  complaint  that  said  trustee  never  offered 
the  horse  for  sale  at  public  auction.  We  think  it  is  made  to 
appear  from  the  allegations  in  this  paragraph  of  the  com- 
plaint that  there  was  a  negligent  omission  of  duty  on  the 
part  of  said  trustee  and  that  by  reason  thereof  the  relator 
sustained  actual  loss. 

We  are  not  prepared  to  hold,  as  contended  for  by  ap- 
pellees' counsel,  that  the  order  of  the  court  was  void  when 
in  the  action  by  the  trustee  to  recover  from  the  relator  the 
possession  of  the  horse  the  trustee  was  ordered  to  sell  the 
same  and  with  the  proceeds  satisfy  a  lien  which  in  said  ac- 
tion it  was  disclosed  the  relator  had  upon  the  horse.  It  does 
not  appear  from  this  paragraph  of  the  complaint  that  the 
matter  of  the  relator's  lien  was  in  no  way  in  issue  or  dispute 
in  said  action.  It  is  a  matter  of  fair  inference  and  presump^ 
tion  in  favor  of  the  action  of  the  court  that  the  matter  of 
the  Hen  was  in  controversy. 

And,  moreover,  the  assignment  made  by  the  debtor,  Cum- 
mings,  created  the  trust.  That  trust  came  at  once  within 
the  jurisdiction  and  control  of  the  court,  and  the  property 
assigned  was  thereby  placed  in  the  custody  of  the  court,  sub- 
ject to  existing  liens,  to  be  disposed  of  by  the  trustees,  under 
the  direction  and  control  of  the  court.  In  such  cases  the 
trustee  must  not  only  account  to,  but  he  must  obey  the  or- 
ders of  the  court  possessing  jurisdiction  of  the  trust.  The 
power  of  the  court  begins  with  the  creation  of  the  trust  and 
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continues  until,  by  order  or  decree,  the  trust  is  finally  closed. 
From  first  to  last  the  judicial  authority  extends  over  the 
trustee  and  the  trust  property.  Lawson  v.  De  BolU  78  Ind. 
563;  Grubbs  v.  Morris,  103  Ind.  166;  Hasseld  v.  Seyfort, 
105  Ind.  534 ;   Voorhies  v.  Carpenter,  127  Ind.  300. 

The  demurrer  to  the  first  paragraph  of  the  complaint 
should  have  been  overruled. 

The  second  paragraph  of  the  complaint  is  bad.  It  is  an 
indirect  or  collateral  assault  upon  the  order  and  judgment 
of  the  court  approving  the  report  of  the  appellee  Musser 
at  the  time  of  his  resignation  and  discharge  as  trustee. 
That  report  embraced  and  accounted  for  the  horse  in  ques> 
tion. 

In  proceedings  under  a  voluntary  assignment  by  a  failing 
debtor  for  th6  benefit  of  his  creditors,  there  is  a  general  like- 
ness or  analogy  to  those  involved  in  the  settlement  of  de- 
cedents' estates  and  guardianships.  It  is  well  settled  that  in- 
terlocutory orders  or  action  by  the  court  relating  to  reports 
or  matters  connected  with  decedents'  estates  and  guardian- 
ships can  not  be  attacked  collaterally  by  way  of  suits  on 
bonds  of  administrators  and  guardians.  As  to  all  matters 
embraced  in  such  reports  or  settlements,  the  action  of  the 
court  is  deemed  to  he  prima  facie  correct,  and  must  stand  un- 
til revised  or  set  aside  in  some  direct  way  or  proceeding  in 
the  court  having  control  over  them.  And  as  to  the  making 
of  all  reports  and  the  action  of  the  court  thereon,  those  in- 
terested must  take  notice  unless  the  statute  makes  provision 
tliat  notice  be  given.  La7ig  v.  State,  ex  rel,,  67  Ind.  577  ; 
Castetter  v.  State,  ex  rei,  112  Ind.  445;  State,  ex  rel.,v* 
Wheeler,  127  Ind.  451. 

These  rules  are  just,  and  we  can  see  no  reason  why  they 
do  not  apply  with  full  force  to  cases  like  the  present. 

To  allow  a  review  of  the  action  and  decrees  of  the  court 
in  such  cases,  whether  interlocutory  or  final,  by  way  of  suits 
upon  the  bond  given  by  the  trustee,  would  be  to  admit  and 
invite  the  exaiuination  and  re-examination  of  every  report 
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made  by  a  trustee  as  often  as  any  captious  interested  person 
might  become  dissatisfied. 

Tbe  demurrer  to  the  second  paragraph  of  the  complaint 
was  properly  sustained. 

Because  of  error  committed  by  the  court  in  sustaining  the 
demurrer  to  the  first  paragraph  of  the  complaint,  the  judg- 
ment is  reversed,  with  costs. 

Filed  April  12, 1892. 


No.  478. 

The  Lake  Erie  akd  Western  Railroad  Company  v. 

Mays. 

Bailboad.— Jht/urtf  of  Panenger  to  Procure  Tvckel,-— Extra  Charges  for  Sujch 
Failure, —  When  Legal — A  railroad  compaDy  may  discriminate  in  its 
rates  of  fare  in  favor  of  those  passengers  who  purchase  tickets  before 
entering  the  cars,  but  to  justify  such  discrimination  proper  facilities 
should  be  afforded  by  the  railroad  company  for  the  procurement  of  a 
ticket  before  the  passenger  goes  upon  the  train,  and  if  such  facilities 
are  not  afforded  the  passenger  he  will  be  entitled  to  be  carried  at  the 
ticket-rate,  or  he  may  pay  nnder  protest  the  excess  demanded,  and  after- 
wards recover  it  back,  but  he  is  not  obliged  to  do  so. 

Saue. — Entering  Car  as  a  Passenger. —  When  Rightfully  there. — When  a  Tres- 
passer,— Where  a  person  enters  a  railroad  car  as  a  passenger,  either  with 
or  without  a  ticket,  he  is  rightfully  there,  but  the  instant  he  refuses  to 
pay  his  full  fare  and  comply  with  the  reasonable  regulations  of  the 
company  he  becomes  a  trespasser. 

Sams. — Taking  Passage  without  a  Ticket, — Tendering  Regular  Fare. — Accept- 
anee  by  Conductor. — Contract  to  Carry  for  Saine — ^Where  a  person  entered 
a  railroad  car  without  having  first  purchased  a  ticket,  and  having  an- 
nounced his  destination,  he  tendered  the  regular  ticket-fare,  which  the 
conductor  accepted,  and  after  passing  on  a  few  seats  he  returned  and  de- 
manded the  extra  fare  imposed  by  the  rules  of  the  company  against 
passengers  taking  passage  without  ticket,  the  fact  that  the  conductor  ac- 
cepted the  regular  fare  and  passed  on  a  short  distance  did  not  amount 
to  a  contract  to  carry  the  passenger  to  his  place  of  destination  for  that 
amount,  and  the  passenger,  in  refusing  to  pay  it,  the  railroad  company 
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having  proyided  reasonable  facilities  for  procnring  a  ticket,  became  a 
trespasser,  and  could  rightfally  be  expelled  from  the  car. 

From  the  Delaware  Circuit  Court. 

R.  a  Bdl,  S.  R.  Morris,  W.  E.  Hackedom  and  J.  \V. 
Brady,  for  appellant. 

M.  E.  ForkncTy  for  appellee. 

Black,  J. — The  appellant  was  sued  by  the  appellee  for 
his  expulsion  from  a  passenger  train  upon  the  appellant's 
railroad. 

A  jurj  rendered  a  general  verdict  for  the  appellee  for  six 
hundred  dollars,  and  returned  answers  to  interrogatories. 

The  special  findings  in  answer  to  interrogatories  showed 
facts  substantially  as  follows : 

The  appellee  entered  on  a  train  of  passenger  cars  on  the 
appellant's  road,  at  Muncie,  August  6th,  1890,  about  10 
o'clock  in  the  forenoon,  without  haying,  previous  thereto, 
purchased  a  ticket.  At  that  time  there  was  in  force  on  the 
appellant's  railroad  a  rule  requiring  its  conductors  to  collect 
from  all  passengers  who  paid  cash  fares  on  the  train,  with- 
out the  purchase  of  a  ticket,  ten  cents  extra  fare  more  than 
was  required  in  payment  for  the  purchase  of  a  ticket  be- 
tween the  same  points.  At  and  prior  to  the  time  when  the 
appellee  so  entered  the  appellant's  car,  the  appellant  had  in 
force  and  posted  in  all  its  passenger  stations  and  passenger 
coaches  a  regulation^  of  which  the  following  is  a  copy : 

"  NOTICE. 

"On  and  after  August  1st,  1890,  passengers  paying  fare 
on  train  will  be  charged  ten  cents  in  excess  of  ticket  rates. 
Receipts  given  by  conductors  will  not  be  redeemable,  and 
patrons  are  therefore  earnestly  requested  to  purchase  tickets 
before  entering  the  cars.  Chas.  F.  Daly, 

"  H.  C.  Parker,  Gen'l  Passenger  Agent. 

"  Gen'l  Traffic  Manager. 

"  Indianapolis." 
At  and  prior  to  the  time  at  which  the  appellee  so  entered 
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appellant's  car,  the  appellant  had  a  ticket  office  at  Muncie, 
supplied  with  tickets,  and  an  agent  in  attendance  thereat,  for 
the  purpose  of  selling  tickets  to  all  persons  who  desired  to 
pass  over  its  road.  At  the  time  the  appellee  entered  the  ap- 
pellant's train  he  intended  to  go  from  Muncie  to  New  Castle, 
a  station  on  the  appellant's  line  of  road.  At  the  time  the 
appellee  so  entered  said  train  the  regular  fare  and  charge  for 
one  passenger  over  the  appellant's  road  from  Muncie  to  New 
Castle  was  the  sum  of  fifty-five  cents,  when  a  ticket  was  pur- 
chased therefor  before  entering,  and  was  the  sum  of  sixty- 
five  cents  when  paid  in  cash  by  the  passenger  on  the  train 
and  without  the  previous  pui>chase  of  a  ticket. 

At  and  prior  to  the  time  the  appellee  so  entered  appel- 
lant's car,  the  appellant  had  on  hand  and  exposed  to  sale  at 
its  ticket  office,  at  said  station  of  Muncie,  tickets  between 
said  stations  of  Muncie  and  New  Castle,  and  said  office  was 
open  in  ample  time  on  said  date  fpr  the  sale  of  such  tickets 
to  persons  desiring  the  same  between  said  stations.  At  the 
date  and  time  in  question  the  appellee  did  not  have  ample 
time,  after  reaching  the  station  at  Muncie  on  the  appellant's 
road,  to  have  purchased  a  ticket  at  the  ticket  office  before 
the  departune  of  the  train,  had  he  so  desired.  He  could  not 
have  purchased  of  the  appellant,  at  said  ticket  office  at  Mun- 
cie, before  so  entering  the  appellant's  car,  a  ticket  entitling 
him  to  passage  over  the  appellant's  road  between  said  sta- 
tions of  Muncie  and  New  Castle,  for  the  reason  that  he  did 
not  have  time  to  purchase  a  ticket  and  board  the  train.  For 
the  same  reason  he  could  not  have  informed  himself,  if  he 
had  so  desired,  by  proper  inquiry  at  said  ticket  office  at 
Muncie,  as  to  the  existence  of  said  rule  and  requirement  for 
the  collection  of  ten  cents  more  for  passage,  when  paid  for 
in  cash  on  the  train,  than  when  a  ticket  was  purchased  be- 
fore entering  the  train. 

Upon  entering  the  car  the  appellee  took  a  seat  near  the 
rear  part  of  the  rear  coach  in  said  train.  The  conductor  in 
charge  of  said  train,  soon  afler  leaving  Muncie,  approached 

Digitized  by  CjOOQIC 


416        APPELLATE  COURT  OF  INDIANA, 

The  Lake  Erie  and  Western  Railroad  Company  •.  Mays. 

the  appellee^  at  the  place  where  he  sat,  for  the  purpose  of 
receiving  a  ticket  or  collecting  fare  from  the  appellee.  The 
appellee  then  handed  to  said  conductor  the  sum  of  fifty-five 
cents.  At  the  same  time  the  appellee  informed  the  conduc- 
tor that  he,  the  appellee,  desired  to  go  to  New  Castle.  The 
conductor  thereupon,  or  as  soon  as  he  had  stepped  one  or 
two  seats  further  to  the  rear  and  returned  to  where  the  ap- 
pellee sat,  informed  the  appellee  that  if  he  wished  to  go  to 
New  Castle  he  would  have  to  pay  ten  cents  more  fare  than 
he  had  paid.  The  appellee  refused  to  pay  said  ten  cents. 
The  conductor  informed  the  appellee  that  the  rule  which  re- 
quired him,  the  conductor,  to  collect  ten  cents  extra,  in  all 
cases  where  fares  were  paid  in  cash  and  no  ticket  purchased, 
was  an  imperative  rule.  The  appellee  still  refused  to  pay 
said  extra  ten  cents.  The  conductor,  at  the  time  he  so  re- 
turned to  where  the  appellee  sat,  informed  him  that  he,  the 
conductor,  could  not  carry  the  appellee  to  New  Castle  for 
said  sum  of  fifty-five  cents.  The  conductor  informed  the 
appellee  that  unless  he  paid  the  full  cash  fare  required  by 
the  conductor  he  would  have  to  put  the  appellee  off  the  train. 
The  conductor  informed  the  appellee  at  the  time  that  fifty 
cents  was  ihe  fare,  when  paid  on  the  train,  from  Muncie  to 
Mount  Summit,  a  station  on  appellant's  line  of  road  located 
between  Muncie  and  New  Castle,  distant  about  six  miles 
from  New  Castle. 

The  conductor,  at  or  immediately  after  the  time  when  the 
appellee  had  handed  the  conductor  said  fifty-five  cents,  and 
he  had  informed  the  appellee  that  fifty  cents  was  the  fare, 
when  paid  on  the  train,  from  Muncie  to  Mount  Sum- 
mit, made  out  a  receipt  for  a  cash  fare  from  Muncie  to 
Mount  Summit,  and  delivered,  or  offered  to  deliver  it,  to- 
gether with  five  cents,  to  the  appellee.  Upon  the  arrival  of 
appellant's  train  at  Mount  Summit,  and  while  the  train  was 
standing  still,  the  conductor  approached  the  appellee  and 
asked  and  demanded  of  him  the  payment  of  fare  or  the  de- 
livery of  a  ticket  therefor,  between  Mount  Summit  and  New 
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Castle.  The  appellee  refused  to  deliver  a  ticket  or  pay  any 
more  than  be  bad  already  paid.  Tbereupon  tbe  conductor 
informed  tbe  appellee  that  be  would  bave  to  furnish  a  ticket 
or  pay  fare  from  Mount  Summit  to  New  Castle  or  leave  tbe 
train.  Tbe  appellee  refused  to  furnish  a  ticket,  pay  fare  or 
leave  the  train.  Tbe  conductor  then  attempted  to  remove 
the  appellee  from  the  train,  and  tbe  appellee  braced  himself 
in  the  seat,  and  resisted  removal  from  the  train  with  all  bis 
power.  Tbe  appellee  was  a  large,  powerful  man,  weighing 
about  one  hundred  and  ninety  pounds,  about  forty-four  years 
of  age,  and  in  strong,  vigorous  health;  and  the  conductor 
was  compelled  to  call  assistance  in  order  to  remove  tbe  ap- 
pellee from  the  train.  The  appellee,  at  all  times  while  on 
said  train,  resisted  with  all  his  might  all  attempts  to  remove 
him,  and  continued  such  resistance,  even  after  tbe  rear  plat- 
form of  the  car  had  been  reached,  by  grasping  and  holding 
upon  the  iron  guards  or  brake  wheel  of  the  platform.  The 
resistance  offered  by  tbe  appellee  to  his  removal  was  so  great 
that  one  of  tbe  seats  in  appellant^s  coach  was  broken  thereby. 
The  conductor  and  those  who  were  called  to  his  assistance 
did  not  use  any  more  force  than  was  necessary  in  order  to 
remove  tbe  appellee  from  appellant's  car.  The  appellee  ren- 
dered necessary  the  use  of  such  force,  by  bis  refusal  to  leave 
the  car  when  requested  and  tbe  resistance  he  offered  to  re- 
moval. The  appellee  notified  the  conductor  that  he  would 
have  to  use  force  to  remove  the  appellee  from  said  car. 

Tbe  appellee  did  not  purchase  or  offer  to  give  to  said  con- 
ductor any  ticket  entitling  tbe  appellee  to  pass  over  appel- 
lant's road  from  Muncie  to  New  Castle.  Tbe  appellee  at  all 
times  refused  to  pay  more  than  fifty-five  cents  for  travelling 
as  a  passenger  on  appellant's  road  from  Muncie  to  New 
Castle.  He  did  not,  at  any  time,  intend  to  pay  more  than 
fifty-five  cents  on  the  train  for  travelling  as  a  passenger  from 
Muncie  to  New  Castle  over  said  road.  It  was,  at  all  times, 
his  intention  to  refuse  to  pay  more  than  fifty-five  Cents  for 
Vol.  4.-27 
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travelling  as  a  passenger  over  said  road  from  Muncie  to  New 
Castle,  and  to  refuse  to  leave  said  train  unless  compelled  to 
do  so  by  force.  The  regular  fare  between  Muncie  and  Mount 
Summit  at  the  time  in  question^  when  paid  on  the  train,  was 
fifty  cents ;  and  the  appellee,  on  the  occasion  in  question^ 
rode  from  Muncie  to  Mount  Summit,  and  he  was  removed 
from  the  appellant's  train  after  it  had  reached  the  station  of 
Mount  Summit.  When  said  train  reached  Mount  Summit^ 
the  appellee  notified  the  conductor  in  charge  of  the  train  that 
he,  the  appellee,  intended  to  go  to  New  Castle,  and  would 
not  pay  any  more  money  therefor,  and  would  not  leave  the 
train  ;  and  at  all  times  he  failed  and  refused  to  deliver  to  the 
conductor  any  ticket  for  the  appellee's  passage  from  Mount 
Summit  to  New  Castle,  and  refused  to  pay  cash  fare  for  such 
passage.  The  conductor  removed  the  appellee  from  the  train 
in  good  faith,  believing  he  had  a  right  to  so  remove  him> 
and  was  free  from  malice  and  wantonness  in  so  removing 
him. 

The  jury  answered  that  they  did  not  include  in  their  ver- 
dict any  damages  by  way  of  punishment. 

Two  of  the  interrogatories  and  the  answers  thereto  were 
as  follows : 

"  No.  44.  Did  the  conductor  in  charge  of  said  train  ever 
undertake  or  agree  with  the  plaintifiP  to  carry  him  as  a  pas- 
senger from  Muncie  to  New  Castle  for  less  than  sixty-five 
cents  ?  Answer.  By  accepting  and  retaining  part  fare  (fifty 
cents)  he  did. 

"  No.  45.  Did  the  conductor  in  charge  of  said  train  ever 
intend  to  carry  plaintiff  as  a  passenger  from  Muncie  to  New 
Castle  for  fifty-five  cents,  or  for  less  than  sixty-five  cents  ? 
Answer.  Yes." 

It  appears  that  no  excessive  force  was  used  in  the  expul- 
sion of  the  appellee.  If  the  judgment  be  sustained,  it  must 
be  upon  the  ground  that  the  expulsion  was  wrongful. 

It  is  well  settled  in  this  State  that  a  railroad  companv  may 
discriminate  in  its  rates  of  fare  in  favor  of  those  passengeJa^ 
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who  purchase  tickets  before  entering  the  cars.  Such  a  regu- 
lation is  reasonable. 

To  justify  such  discrimination  proper  facilities  should  be 
afforded  by  the  railroad  company  for  the  procurement  of  a 
a  ticket  before  the  passenger  goes  upon  the  train. 

If  he  has  been  unable  to  procure  a  ticket  because  of  the  fault 
of  the  railroad  company  in  failing  to  afford  him  a  proper  op- 
portunity to  do  so^  he  will  be  entitled  to  be  carried  at  the  ticket 
rate.  He  may  pay,  under  protest,  the  excess  demanded  and 
afterward  recover  it  back,  but  he  is  not  obliged  to  do  so ; 
and  if,  insisting  upon  his  right  to  be  carried  at  the  ticket 
rate,  he  be  expelled,  the  company  will  be  liable  for  its  re- 
fusal to  carry  him.  Jefferaonville  B,  R.  Co.  v.  Rogers, 
28  Ind.  1  (38  Ind.  116);  Indianapolia,  etc.,  R.  W.  Co.  v. 
Rinard,  46  Ind.  293 ;  St  Louis,  etc.,  R.  W.  Co.  v.  Myrtle, 
51  Ind.  566 ;  Falkner  v.  Ohio,  etc.,  R.  W.  Co.,  55  Ind,  369  ; 
Pittsburgh,  etc.,  R.  W.  Co.  v.  Vandyne,  57  Ind.  576  ;  Evans- 
mile,  etc.,  R.  R.  Co.  v.  Gilmore,  1  Ind.  App.  468 ;  Chicago, 
etc.,  R.  R.  Go.  V.  Oraham^  3  Ind.  App.  28. 

In  the  case  at  bar  it  clearly  appears  that  the  appellant  had 
such  a  discriminative  regulation,  and  that  no  fault  attached 
to  the  appellant  whereby  the  appellee  was  deprived  of  the 
opportunity  to  procure  a  ticket.  All  reasonable  and  proper 
facilities  and  opportunities  were  provided  for  the  purchase 
of  a  ticket  by  the  appellee,  whose  failure  to  procure  one  was 
attributable  to  his  own  fault  or  misfortune. 

In  entering  the  car  and  taking  a  seat  therein  he  was  not  a 
trespasser,  so  long  as  he  complied  with  the  reasonable  and 
proper  requirements  of  the  appellant. 

At  the  time  when  the  conductor  approached  the  appellee 
there  can  be  no  doubt  that,  under  the  circumstances  shown, 
the  appellant  had  the  right  to  require  payment  by  the  ap- 
pellee of  ten  cents  more  than  the  ticket  rate  for  passage, 
and  upon  his  refusal  to  pay  such  excess,  to  expel  him  from 
the  train. 

It  is  insisted  on  behalf  of  the  appellee  that,  under  the  facts 
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of  the  case,  there  was  a  contract  between  the  appellee  and  the 
appellant,  through  its  conductor,  to  carry  the  appellee  from 
Muncie  to  New  Castle  for  the  ticket  rate.  It  is  contended 
that  the  appellee  having  tendered  to  the  appellant's  agent  a 
certain  sum  of  money  in  full  payment  of  one  continuous 
trip  from  Muncie  to  New  Castle,  and  the  appellant's  agent 
having  taken  and  received  said  sum,  he  took  it  burdened 
with  the  condition  upon  which  it  was  tendered,  and  that  so 
long  as  the  appellant  retained  the  money  it  was  bound  to 
perform  the  conditions  upon  which  it  was  tendered,  and  had 
no  right  to  eject  the  appellee  for  refusal  to  pay  more  fare ; 
and  that  the  appellant  or  its  agent  could  not  apply  the  money 
in  a  manner  different  from  the  conditions  under  which  it 
was  tendered,  to  do  which,  it  is  claimed,  would  be  to  create 
new  contractual  obligations  without  the  assent  and  against 
the  will  of  the  appellee. 

The  special  findings  must  be  taken  together.  The  inter- 
rogatories and  answers  numbered  44  and  45  above  quoted 
must  be  considered  in  connection  with  all  the  facts  shown. 
It  does  not  appear  that  the  conductor  expressed  any  inten- 
tion or  agreement  to  carry  the  appellee  to  New  Castle  for 
fifty-five  cents.  Having  received  that  sum  from  the  appellee, 
who  at  the  time  of  delivering  it  announced  his  destination 
to  the  conductor,  the  latter;  after  stepping  one  or  two  seats 
to  the  rear  of  the  appellee,  who  sat  in  the  rear  part  of  the 
car,  at  once  returned  and  informed  the  appellee  of  the  regu- 
lation in  question  and  demanded  the  payment  of  the  extra 
fare.  We  can  not  conclude  that  the  facts  show  a  contract  to 
carry  the  appellee  to  New  Castle  for  the  amount  paid  by 
him.  The  conductor  seems  to  have  explained  the  rule  and 
to  have  refused  to  accept  the  fifty-five  cents  as  full  payment 
for  the  entire  passage  with  reasonable  and  sufficient  prompt- 
ness under  the  exigencies  of  the  situation.  It  sufficiently 
appears  that  the  sum  so  delivered  was  paid  by  the  appellee 
as  and  for  the  full  fare,  and  that  he  did  not  consent  to  be 
carried  to  any  other  place  than  New  Castle.     It  also  suffi- 
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ciently  appears  that  the  appellant  through  its  agent  did  not 
agree  to  carry  him  to  that  station. 

We  have  a  statutory  provision  relating  to  railroad  compa- 
nies, as  follows,  section  3921,  R.  S.  1281:  "  If  any  passen- 
ger shall  refuse  to  pay  his  fare,  or  toll,  the  conductor  of  the 
train  or  the  servants  of  the  corporation  may  put  him  out  of 
the  cars  at  any  usual  stopping  place.'' 

In  Jeffersonville,  etc,^  R.  E.  Co.  v.  Rogers,  28  Ind.  1,  which 
was  an  action,  for  the  expulsion  of  a  passenger,  against  a 
railroad  company  whose  special  charter  was  silent  upon  the 
subject^  it  was  said  :  "  The  passenger  who  refuses  to  pay  fare 
is  from  that  moment  an  intruder,  and  wrongfully  on  the 
train.  He  has  no  lawful  right  to  be  carried  gratis  to  the 
next  station.  This  is  too  plain  to  admit  of  debate.  It  fol- 
lows that  he  may  be  expelled  at  once.  There  may  be  pub- 
lic considerations,  such  as  the  dangers  of  collisions  resulting 
from  stopping  trains  between  stations,  or  the  peril  to  the 
travelling  public  consequent  upon  the  increase  of  speed  neces- 
sary to  regain  time  thus  lost,  which  justify  the  enactment 
of  a  law  that  the  expulsion  must  occur  at  a  station.  These 
considerations,  however,  form  no  basis  for  a  claim  by  a  pas- 
senger to  be  carried  gratuitously  from  one  station  to  the 
next." 

In  the  same  case,  in  38  Ind.  116  (125),  it  was  said  :  ^'  If 
the  expulsion  had  been  rightful  in  itself,  it  might,  perhaps, 
have  been  legally  effected  at  any  time  of  day  or  night,  and 
at  any  place,  without  reference  to  stations  or  the  convenience 
and  comfort  of  the  party  expelled." 

In  ColumbuSy  etc.,  R.  W.  Co.  y.  Poxoell,  40  Ind.  37,  it  was 
held  that  where  one  by  mistake  gets  upon  a  passenger  train 
other  than  the  one  he  intended  to  take  passage  upon,  the  rela- 
tion of  passenger  and  carrier  exists  between  him  and  the 
company  whose  train  he  is  on,  and  it  was  said  that  in  such 
a  case  the  railroad  company  might  have  charged  such  a  per- 
son for  the  distance  which  it  carried  him,  and  would  not  be 
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bound  to  stop  to  allow  him  to  get  off  except  at  a  regular 
station  or  stopping  place. 

In  Pittsburgh,  etc.,  R.  W.  Co.  v.  Nuzum,  50  Ind.  141,  it  was 
said :  ^'A  railroad  company  is  not  bound  to  stop  and  allow 
a  passenger  to  get  off  except  at  a  regular  station  or  stopping 
place/^ 

The  Baltimore,  etc.,  R.  R.  Co.  v.  McDonald,  68  Ind.  316, 
was  an  action  for  damages  for  expulsion  from  a  train,  the 
complaint  alleging  that  the  plaintiff  paid  his  fare  to  the  con- 
ductor, who  demanded  of  the  plaintiff  to  again  pay  his  fare, 
etc.  In  a  paragraph  of  answer,  which  was  held  by  the  Su- 
preme Court  to  be  sufficient,  it  was  alleged  that  the  con- 
ductor discovered  that  the  plaintiff  was  drunk,  and  to  avoid 
trouble  took  of  the  plaintiff  twenty-five  cents  and  passed  on, 
the  fare  being  thirty-five  cents ;  that  the  plaintiff  boasted 
that  he  had  beaten  the  conductor,  and  advised  passengers 
that  there  was  no  use  in  paying,  etc.;  that  the  conductor  de- 
manded the  balance  of  the  fare  and  upon  the  plaintiff's  re- 
fusal to  pay  it,  put  him  off  the  train. 

It  was  said  in  the  court's  opinion,  in  commenting  upon 
this  answer :  '^As  a  general  proposition  of  law,  a  passenger 
who  fails  or  refuses  to  pay  his  fare  is  from  that  moment  an 
intruder,  and  wrongfully  on  the  train.  He  has  no  lawful 
right  to  be  carried  from  one  station  to  another  without  pay- 
ment of  the  regular  and  usual  fare,  and  may  therefore  be 
expelled  at  once.'*  Referring  to  section  S921,  R.  S.  1881, 
above  quoted,  it  was  said  that  it  was  intended  by  the  Legis- 
lature to  be  a  police  regulation  for  the  purpose  of  protecting 
the  public  from  the  dangers  of  frequent  and  unnecessary 
stopping  of  trains  between  stations,  or  the  peril  to  the  trav- 
elling public  consequent  upon  the  increase  of  speed  neces- 
sary to  regain  time  thus  lost;  but  that  if  a  passenger  refuse 
to  pay  the  fare,  he  has  no  right  to  complain  for  being  put 
off  the  train,  for  the  reason  that  such  refusal  to  pay  fare  on 
proper  request  makes  him  an  intruder  and  wrong-doer  from 
the  beginning.     It  was  further  said : 
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"  If  the  fare  was  thirty-five  cents  from  Milford  Junction 
to  Cromwell,  and  the  appellee,  on  proper  request  by  the*con- 
dUctor,  refused  to  pay  this  sum,  the  conductor  had  the  right, 
and  it  was  his  duty,  to  put  him  off  the  train.  And  it  makes 
no  difference  that  the  conductor  had  previously  received  a 
part  of  the  fare ;  he  had  the  right,  and  it  was  his  duty^  also, 
to  demand  the  remainder,  and  if  the  appellee  refused  to  pay, 
his  right  and  duty  were  to  put  him  off  the  train." 

In  Toledo,  etc.,  R.  B.  Go.  v.  Wright,  68  Ind.  586,  the  stat- 
utory provision  above  quoted  was  held  to  be  permissive,  and 
not  prohibitory  in  its  terms.  It  was  said  that  the  railroad 
company  had  the  legal  right  to  exact  from  the  plaintiff  a 
larger  sum  when  paid  on  the  cars  than  it  would  have  charged 
faim  for  a  ticket ;  and  that  when  he  refused  to  pay  the  fare 
demanded,  the  conductor  had  the  right,  and  it  was  his  duty 
as  a  faithful  servant,  to  put  the  plaintiff  off  the  train,  "  at 
any  time  and  at  any  place  on  the  line  of  the  road,  without 
reference  to  stations,  and  without  actual  danger  to  his  life  or 
person.  *  *  *  Certainly  he  had  no  right  to  be  carried  by 
the  appellant,  without  charge,  to  the  next  station/' 

If  the  passenger  refuse,  when  properly  requested,  to  pay 
his  full  fare,  the  conductor  or  servants  of  the  railroad  com- 
pany ^'  may  put  him  out  of  the  cars  at  any  usual  stopping 
place.'' 

He  has  no  right  to  complain  of  their  failure  to  put  him  off 
at  the  first  usual  stopping  place  reached  after  his  refusal. 

The  appellee's  expressed  intention  of  travelling  to  New 
Castle^  and  the  want  of  any  intention  or  consent  on  his  part 
to  be  carried  to  any  statiop  other  than  New  Castle,  did  not 
entitle  him  to  be  carried  to  that  place  without  payment  of 
the  full  fare,  in  the  absence  of  an  agreement  between  him 
and  the  conductor  for  his  passage  upon  the  amount  paid,  if 
the  conductor  had  power  as  against  the  appellant  to  make 
such  an  agreement  in  the  face  of  the  regulation  to  the  con- 
trary made  known  to  the  appellee,  as  to  which  we  need  not 
decide  in  this  case. 
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If  the  retention  by  the  conductor  of  a  sufficient  portion 
of  the  amount  given  him  by  the  appellee  to  pay  his  fare  to 
Mount  Summit  was  unauthorized,  it  is  the  failure  to  repay 
that  amount^  and  not  the  expulsion  from  the  train  of  which 
the  appellee  has  a  right  to  complain.  The  retention  of  this 
money  did  not  give  the  appellee  a  right  to  ride  to  New 
Castle.  He  could  acquire  such  right,  under  the  circum- 
stances, only  by  paying  his  fare  to  New  Castle.  See  Ifc- 
Carthy  v.  Chicago^  etc,  R.  R.  Co.,  41  Iowa,* 432;  Hoff barker 
V.  D.  and  N.  W.  R.  R.  Co.,  52  Iowa,  342. 

This  is  not  an  action  to  recover  the  amount  retained  by 
the  conductor,  and  we  need  not  decide  whether  such  an  ac* 
tion  would  lie,  when  the  passenger  has  been  rightfully  ex- 
pelled. This  action  is  for  the  appellee's  alleged  wrongful 
expulsion  alone. 

The  judgment  is  reversed,  and  the  cause  is  remanded,  with 
instructions  to  sustain  the  appellant's  motion  for  judgment  on 
the  special  findings  in  answer  to  interrogatories,  and  to  ren- 
der judgment  accordingly. 

Filed  April  IS,  1892. 


No.  627. 

The  Boabd  of  Commissioners  op  Mabtin  County  v. 
Mitcheltree  Township. 

Bridges. — QmtrHmtion  From  Township  to  County. —  When  EnforcihU. — Con- 
tribution for  the  building  or  repairing  of  bridges,  the  cost  of  which  ex- 
ceeds seventy -five  dollars,  can  not  be  enforced  against  the  township  in 
which  the  bridge  is  situate,  except  where  the  township  trustee  insti* 
tutes  such  proceedings  for  building  or  repairing  by  giving  notice,  as  re- 
quired by  statute,  to  the  board  of  commissioners  of  the  necessity  of 
such  building  or  repairing. 

From  the  Martin  Circuit  Court. 

H.  Martin  and  E.  Inman,  for  appellant. 

J,  r.  Rogers  and  G.  B.  Rogers,  for  appellee. 
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Crumpacker,  J. — The  complaint  in  this  case,  to  which  a 
demarrer  was  sustained  below,  is  as  follows : 

"  The  Board  of  Commissioners  of  the  county  of  Mar- 
tin, and  State  of  Indiana,  complains  of  the  defendant, 
Mitcheltree  township,  of  said  county  and  State,  and  says 

that  heretofore,  to  wit,  on  the and  a  long  time  prior 

thereto,  public  convenience  required  the  erection  of  a  bridge 
across  Sulphur  creek  at  a  point  where  the  public  highway 
crossed  said  stream  at  Indian  Springs  in  said  township;  that 
by  the  order  and  direction  of  said  board  of  commissioners 
said  bridge  was  constructed  at  a  cost  of  one  thousand  dollars 
to  Martin  county ;  that  it  was  the  duty,  as  required  by  law, 
for  said  township  to  pay  on  the  construction  of  said  bridge 
the  sum  of  seventy-five  dollai'S,  which  said  township  failed 
and  refused  to  do,  although  there  were  and  still  are  sufiScient 
funds  in  the  hands  of  the  trustee  of  said  township  to  pay 
said  sum.  And  plaintiff  further  says  that  defendant  has 
been  requested  to  pay  said  sum,  and  that  she  has,  by  her  said 
trustee,  who  is  the  custodian  of  her  said  funds;  and  whose 
duty  it  is  to  pay  said  obligation  on  behalf  of  his  said  town- 
ship, has  failed  and  refused  so  to  do. 

"  Wherefore,  plaintiff  in  behalf  of  Martin  county  and  for 
the  use  and  benefit  of  said  county^  demands  judgment  for 
one  hundred  dollars." 

Counsel  for  appellant  insist  that  the  duty  of  a  township  to 
contribute  the  sum  of  seventy-five  dollars  toward  the  con- 
struction or  repair  of  every  public  bridge  within  its  bound- 
aries costing  more  than  that  amount  is  absolute  and  impera- 
tive. The  burden  of  building  and  keeping  in  repair  all 
public  bridges  is  imposed  primarily  upon  counties,  and  the 
only  authority  for  enforcing  contributions  from  a  township 
for  that  purpose  is  conferred  by  EUiott^s  Supp.,  section  1585, 
which  provides  that  if  the  probable  cost  of  constructing  or 
repairing  any  bridge  or  culvert  shall  exceed  the  sum  of  sev- 
enty-five dollars,  and  the  township  trustee  shall  notify  the 
board  of  commissioners  of  the  necessity  of  such  bridge  or 
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culvert,  and  if  in  the  opinion  of  the  commissioners  the  pub- 
lic convenience  shall  require  the  construction  or  repair  of 
such  bridge  or  culvert,  they  shall  cause  estimates  to  be  made 
and  the  bridge  or  culvert  to  be  built  or  repaired,  and  the 
trustee  of  the  township  shall  pay  seventy-five  dollars  there- 
on out  of  the  road  funds.  In  the  case  of  Board,  etc.j  v. 
Washington  Township,  121  Ind.  379,  it  was  held  that  con- 
tribution could  be  enforced  only  where  the  trustee  originated 
the  improvement  by  giving  notice  of  its  necessity.  In  the 
course  of  the  opinion  the  court  said  :  "  The  statute  does  not 
empower  the  board  of  commissioners,  of  its  own  motion,  to 
build  or  repair  a  bridge,  and  then  demand  contribution ;  on 
the  contrary,  it  explicitly  provides  that  contribution  can 
only  be  enforced  in  a  case  where  the  township  takes  the 
initiative." 

That  case  is  decisive  of  the  one  before  us,  as  it  is  not  al- 
leged in  the  complaint  that  the  township  trustee  gave  no- 
tice of  the  necessity  for  the  bridge  in  question  or  that  he 
had  anything  at  all  to  do  with  it. 

Jndgment  affirmed. 

Filed  April  1, 1892. 


No.  208. 

Vice  et  al."  v.  Jones  et  al. 

Appeal.  ^--Faitwre  of  Oovnsd  to  Return  Reearda. —  Violation  cf  EuU, — Affrmr- 
ance  of  Judgment. — Where  couoflel  for  appellant  procured  the  recoida 
and  papers  in  a  case  on  file  in  the  clerk's  office  of  the  Supreme  Court, 
and,  in  total  disregard  of  repeated  orders  to  return  said  records  kept 
them  in  his  possession  heyond  the  time  allowed  hy  the  rules  of  this 
court,  without  sufficient  excuse  or  reason  therefor,  for  such  con- 
*duct  and  violation  of  said  rules  the  court  affirmed  the  judgment,  and 
cyermled  a  motion  to  set  aside  the  affirmance  of  the  jndgment 

From  the  Boone  Circuit  Court. 

.    Digitized  by  CjOOQIC 


T't:^'^^'  1 


NOVEMBER  TERM,  1891.  427 

Vice  et  al.  v.  Jones  et  al. 

G.  8.  Wesner  and  0.  D,  Wesner,  for  appellants. 
W.  J.  Darnall,  T.  W.  Lockhart,  R.  W.  Harrison  and  E.  J. 
Hickson,  for  appellees. 

Reinhard,  J. — On  the  6th  day  of  February,  1892,  this 
cause  was  affirmed  by  this  court  for  failure  of  appellant's 
counsel  to  return  record  and  papers  as  required  by  order 
of  January  25, 1892,  issued  to  the  attorney  for  the  appel- 
lant, pursuant  to  rule  32  of  this  court. 

That  rule  is  as  follows : 

**  In  any  case  pending  in  this  court  and  not  distributed, 
any  attorney  or  firm  of  attorneys,  representing  either 
party,  may  be  allowed  to  take  the  record  and  papers  out 
of  the  clerk's  office  for  any  proper  purpose  connected  with 
such  cause,  on  giving  a  receipt  therefor  in  such  form  as 
the  clerk  may  adopt,  in  which  shall  be  specified  the  time 
during  which  such  record  and  papers  may  be  kept,  but 
in  no  case  shall  such  papers  be  retained  more  than  sixty 
days,  except  by  special  leave.  On  failure  to  return  such 
record  and  papers  within  the  time  stated,  the  attorney,  or 
firm  of  attorneys  so  failing,  shall  receive  no  other  record 
or  papers  while  so  in  default,  and  the  clerk  shall  imme- 
diately issue  an  order  against  him  or  them  to  show  cause 
why  such  record  and  papers  have  not  been  returned.  On 
failure  to  show  sufficient  cause,  and  to  return  such  record 
and  papers,  such  attorney  or  attorneys  shall  pay  the  costs 
of  the  order  and  service  thereof,  and  an  attachment  may 
issue  for  a  contempt,  or  the  court  may,  at  its  option,  en- 
ter an  order  reversing  the  case  if  the  record  is  wrongfully 
withheld  by  appellees'  counsel,  or  if  withheld  wrongfully 
by  appellants'  counsel,  the  court  may  enter  an  order  affirm- 
ing the  judgment/' 

On  the  25th  day  of  March,  1892,  the  appellants  filed  their 
written  motion  to  set  aside  the  order  and  judgment  of 
affirmance,  "  for  the  reason  that  appellants'  attorney  * 
*     *     was  sick  at  the  time  said  order  was  served  on  him, 
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and  was  not  in  a  physical  condition  to  comply  with  said 
order."  This  motion  is  accompanied  by  an  affidavit  of 
the  attorney,  in  which  he  says  that  an  order  was  served 
on  him  on  the  25th  day  of  January,  1892,  to  return  to  the 
clerk^s  office  of  this  court  the  papers  in  this  cause,  but  that 
on  said  day,  and  for  more  than  one  month  prior  thereto, 
he  was  suflering  from  a  severe  attack  of  \^  grippe,  and 
was  in  no  condition  to  transact  any  business ;  that  he  can 
not  file  the  affidavit  of  any  physician  in  support  of  his  own 
affidavit,  for  the  reason  that  he  did  not  have  the  services 
of  one  while  sick,. but  "that  his  health  was  in  an  extremely 
precarious  condition  and  has  been  for  months  and  still  is  in 
very  poor  health ;  that  much  of  the  time  since  the  disease 
first  attacked  hira,  which  was  in  the  fall  of  1891,  It  haa 
been  almost  impossible  for  him,  for  days  at  a  time,  to  re- 
member the  names  of  his  most  intimate  friends  with  whom 
he  has  been  intimately  associated  for  more  than  thirty 
years,  and  that  it  was  by  reason  of  this  condition  of  health 
and  mind  that  he  failed  to  obey  the  order  of  said  court  in 
not  returning  said  papers.^' 

The  motion  to  set  aside  the  affirmance  is  resisted  by  the 
appellees  upon  the  ground  that  the  reasons  given  for 
granting  the  motion  are  insufficient.  A  counter  affidavit 
is  filed  by  one  of  appellees'  attorneys,  in  which  the  state- 
ments in  the  affidavit  of  appellants'  attorney  as  to  the  ex- 
tent and  severity  of  his  illness  are  controverted,  and  it  ia 
alleged  that  he  had  associated  with  him  his  son  as  a  part- 
ner in  the  practice  of  law,  who  could  have  returned  the 
papers  as  required  in  the  court's  order,  and  for  whose 
failure  to  do  so  no  explanation  or  account  is  given  in  the 
affidavit  of  appellants'  said  attorney.  The  counter  affida- 
vit then  proceeds  to  give  a  history  of  the  case  in  relation 
to  the  possession  of  the  papers  and  the  orders  of  court 
growing  out  of  the  same,  which  facts  thus  set  out  in  the 
affidavit  also  appear  as  a  part  of  the  record  history  of 
this  cause  since  it  has  been  appealed.     It  thus  appears 
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that  the  papers  were  first  taken  out  by  said  attorney  on 
the  23d  day  of  February,  1891,  while  the  cause  was  still 
upon  the  docket  of  the  Supreme  Court. 

On  the  1st  day  of  September,  1891,  or  more  than  six 
motiths  after  the  receipt  of  the  record  by  said  attorney,  a 
notice  was  served  upon  him  to  return  the  same.  To  this 
it  seems  that  no  attention  was  paid  whatever,  and  on  the 
7th  day  of  October,  1891,  after  the  cause  had  been  trans- 
ferred to  the  docket  of  this  court,  and  more  than  thirty 
days  after  the  first  notice  had  been  served,  the  attorney 
was  again  notified  to  return  the  same  by  the  clerk,  but 
the  request  was  unheeded  as  before.  Thereupon,  on  the 
25th  day  of  January,  1892,  nearly  five  months  after  said 
record  bad  been  taken  out  and  receipted  for  by  the  appel- 
lant's attorney,  and  after  two  previous  notices  to  him 
which  proved  ineflEectual,  this  cQurt  made  a  peremptory  or- 
der requiring  said  attorney  to  return  said  record  and  papers 
forthwith.  Meeting  with  no  response  thereto  the  court, 
on  the  6th  day  of  February,  1892,  aflirmed  the  judgment 
of  the  court  below,  under  rule  32  of  this  court. 

A  second  afiidavit  of  an  attorney  for  the  appellees  con- 
tains statements  to  the  eflfect  that  affiant,  as  such  attorney, 
made  frequent  inquiries  at  the  clerk's  office  for  the  papers 
and  record  in  this  cause,  in  order  that  a  brief  might  be 
prepared  for  the  appellees,  and  being  informed  that  said 
papers  and  record  were  in  the  hands  of  said  attorney  for 
appellant,  he  made  several  trips  to  Lebanon  in  order  to 
procure  from  said  attorney  the  brief  for  the  appellant  and 
to  prepare  an  answer  thereto;  that  since  October,  1891, 
he  had  repeated  conversations  with  said  attorney  in  regard 
,to  his  brief,  "  and  has  repeatedly  urged  him  to  prepare  the 
same  so  that  the  cause  might  be  disposed  of;  that  at  one 
time  since  said  date  last  above  mentioned  affiant  went  to 
Lebanon  for  the  special  purpose  of  taking  steps  above 
mentioned  and  went  personally"  to  said  attorney  *'to  get 
his  brief,  and  was  promised  by  him  that  the  same  should 
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be  ready  by  the  next  day ;  that  said  affiant  remained  over 
at  Lebanon  until  the  evening  of  the  following  day,  and 
went  to  the  office  of  said  attorney  "  in  order  to  get  hia 
brief,  and  was  informed  by  his  son  that  the  brief  was  not 
finished,  and  that  his  father  had  gone  to  Indianapolis ; 
that  since  October  7th,  1891,  affiant  has  at  diflFerent  times 
and  repeatedly  seen  "  said  attorney  "  performing  his  dutiea 
at  the  bar  of  the  Boone  Circuit  Court  and  in  the  trial  of 
causes  as  attorney  in  said  court." 

To  these  affidavits  of  appellees'  counsel  no  response  has 
been  made  further  than  the  matter  contained  in  the  said 
affidavit,  filed  on  behalf  of  appellants  by  their  attorney. 

The  question  is  whether,  under  these  circumstances,  it 
becomes  proper  to  set  aside  the  order  of  affirmance  in 
this  cause,  as  requested  in  the  appellants'  motion.  We 
have  carefully  considered  this  question,  and  have  reached 
the  unanimous  conclusion  that  it  is  our  imperative  duty 
not  to  do  so.  The  facts  which  we  have '  set  out  above 
speak  for  themselves,  and  but  little  comment  is  necessary. 
If  it  is  proper  and  necessary  for  courts  to  adopt  rules,  it  is 
equally  proper  and  necessary  that  such  rules  be  enforced. 
Cases  doubtless  arise  where  good  and  sufficient  reasons 
exist  for  suspending  the  strict  enforcement  of  the  rule  un- 
der consideration,  at  least  until  ample  oppportunity  has 
been  afforded  the  parties  and  counsel  to  make  use  of  the 
records  and  papers  a  reasonable  length  of  time.  Judges  will 
and  usually  do  in  such  cases,make  all  proper  allowance,  not 
only  for  illness  of  counsel,  but  even  for  pressure  of  busi- 
ness and  such  other  unavoidable  causes  as  sometimes  hin- 
der the  prompt  return  of  papers  or  immediate  compli- 
ance with  requests  to  return.  In  such  cases,  however, ex-, 
cuses  should  be  presented  at  as  early  a  period  as  practica- 
ble and  an  extension  of  time  asked  for.  While  we  have 
no  disposition  to  be  unnecessarily  strict  in  the  enforce- 
ment of  such  rules,  it  may  as  well  be  understood  that  we 
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shall  endeavor  to  exact  reasonable  promptness  in  the 
prosecution  of  all  appeals  that  come  into  this  court.  In 
this  we  feel  assured  that  we  shall  have  the  hearty  co-op- 
eration of  the  bar  of  the  State,  who  doubtless  appreciate 
fully  as  well  as  we  do  the  importance  of  reasonable 
promptness  and  industry  in  order  that  the  purpose  for 
which  the  Appellate  Court  was  created  may  not  wholly 
fail  in  being  accomplished. 

It  must  be  apparent  that  counsel  for  appellant  in  the 
present  case,  so  far  from  showing  a  reasonable  excuse  for 
non-compliance  with  orders  served  upon  him,  has  evinced 
a  most  flagrant  disregard  of  them  and  the  notices  of  the 
clerk  issued  under  the  sanction  of  this  court.  The  illness 
of  counsel,  severe  as  it  is  shown  to  have  been,  was  not  such 
as  prevented  a  return  of  the  record  at  some  period  within 
the  eleven  months'  time  during  which  he  was  in  posses- 
sion of  the  same,  and  after  some  of  the  repeated  requests 
and  notices  had  been  served  upon  him.  The  short  illness 
of  counsel  furnishes  no  excuse  for  the  laches  and  palpable 
disregard  of  duty  during  the  remainder  of  this  period. 
The  affidavit  falls  far  short  of  covering  the  whole  time 
over  which  these  notices  and  orders  extend.  While  the 
judgment  of  affirmance  is  based  directly  upon  the  order 
of  January  25,  1892,  we  can  not  ignore  the  notices  and 
orders  previously  issued  nor  the  unreasonable  delay  in  re- 
turning the  papers,  even  if  no  such  notices  or  orders  had 
been  served  before.  We  can  not  consent  to  condone  such 
remissness  as  has  been  practiced  here,  and  think  that  the 
embarrassments  that  may  follow  in  consequence  of  the 
judgment  of  affirmance  quite  as  mild  a  penalty  as  we  can 
be  expected,  under  the  circumstances,  to  impose. 

The  motion  to  set  aside  the  judgment  and  order  of  af- 
firmance is  overruled. 

FUed  April  12, 1892. 

Per  Curiam. — This  case  is  affirmed  for  failure  to  re- 
turn record  and  papers  as  required,  by  order  of  January 
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25,  1892,  issued  to  the  attorney  for  the  appellant  pursuant 
to  rule  32  of  this  court. 
Filed  Feb.  6, 1892. 


No.  601. 

Whitlock  V.  The  State. 

GBlHiNAii  Law. — Keeping  House  of  lU-Fame, — Emdene§  qf  General  JR«pu(a- 
lion  of  Defendant, —  When  AdmissibU, — In  an  action  for  the  alleged  keep- 
ing of  a  house  of  ill-fame,  where  eyidence  has  been  introduced  show- 
ing that  the  defendant  was  the  keeper  of  such  house,  testimony  of  the 
general  reputation  of  the  house,  of  the  persons  frequenting  the  same, 
and  of  the  defendant,  is  admissible. 

8ame. — House  of  lU-Fame, — EMenee. — (trader  of  InmaUs  and  ihdr  Con- 
verscUion. — The  character  of  women  in  the  alleged  house  of  ill-fame  and 
the  character  of  their  conversation  while  there  was  competent  evidence. 

From  the  Sullivan  Circuit  Court. 
J,  S.  Bays^  for  appellant. 

W.  It.  Slinkardy  Prosecuting  Attorney,  and  C.  D. 
Hufd^  for  the  State. 

New,  J. — The  appellant  was  indicted  under  the  first 
clause  of  section  1994,  R.  S.  1881.  That  section  reads  as 
follows : 

"  Whoever  keeps  a  house  of  ill-fame,  resorted  to  for  the 
purpose  of  prostitution  or  lewdness ;  or  knowingly  lets  a 
house  to  be  so  kept ;  or  knowingly  permits  a  house  which 
he  has  let  to  be  so  kept, — shall  be  fined  not  more  than  one 
hundred  dollars  nor  less  than  ten  dollars,  to  which  may  be 
added  imprisonment  in  the  county  jail  not  exceeding  six 
months." 

There  was  a  trial  by  jury  and  verdict  of  guilty,  fixing  the 
punishment  at  $25.  Judgment  was  rendered  upon  the  ver- 
dict over  a  motion  for  a  new  trial. 

The  appellant  has  assigned  as  error  the  overruling  of  a 
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motion  to  quash  the  indictment,  and  the  overruling  of  the 
motion  for  a  new  trial. 

Counsel  for  the  appellant  does  not,  in  his  brief,  question 
the  sufficiency  of  the  indictment.  The  assignment  of  error 
relating  thereto  is  therefore  waived. 

The  only  questions  discussed  by*oounsel  relate  to  the  evi- 
dence and  arise  upon  the  motion  for  a  new  trial. 

It  is  claimed  by  counsel  for  the  appellant  that  the  court 
erred  in  permitthig  the  State  to  prove  that  the  appellant's 
reputation  for  chastity  was  bad  in  the  community  in  which 
she  lived. 

If  the  prosecution  was  not  upon  the  first  clause  of  the 
statute  quoted,  we  might  hesitate  to  hold  that  this  evidence 
was  proper,  but  as  it  is  it  would  seem  to  be  competent.  The 
character  of  the  house  in  such  cases  may  be  shown  by  prov- 
ing actual  lewd  conduct  therein,  or  it  may  be  proved  by  cir- 
cumstances. If  the  accused  be  a  prostitute  herself,  in  per- 
sonal possession  and  occupation  of  the  house,  keeping  it  her- 
self and  for  herself,  the  fact  that  she  was  a  prostitute 
would  certainly  be  a  circumstance  proper  to  be  considered 
by  the  jury  in  determining  whether  the  house  was  being 
iept  by  her  as  a  house  of  ill- fame,  and  resorted  to  for  the 
purpose  of  prostitution  and  lewdness. 

In  Beits  v.  State,  93  Ind.  375,  which  was  a  prosecution  on 
the  same  clause  of  the  statute  involved  in  the  present  case, 
it  was  held  that  the  fact  that  the  house  was  reputed  to  be  one 
of  ill-fame,  as  also  that  those  persons  who  frequented  it,  and 
the  defendant,  were  persons  of  bad  character  for  chastity 
and  virtue  were  circumstances  proper  to  be  considered  by  the 
jury. 

In  State  v.  Brunell,  29  Wis.  435, the  court  said  : 

'*  We  think  the  correct  rule  of  evidence  in  this  case  and 
in  like  cases,  is,  that  the  prosecution  must  in  the  first  in- 
stance  introduce   testimony  showing   or   tending   to  show 
ihat  the  defendant  is  the  keeper  of  the  house  alleged  to  be  a 
Vol.  4.-28 
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common  bawdy  house ;  and  then  testimony  of  the  general 
reputation  of  the  house^  of  the  persons  frequenting  the  same^ 
and  of  the  defendant^  is  admissible,  as  tending  to  show  the 
real  character  of  the  house.  The  prosecution  is  not  required 
to  show  particular  acts  of  lewdness  or  prostitution  in  the 
house.  If  the  evidence  demonstrates  that  it  is  resorted  to 
by  people  of  both  sexes  who  are  reputed  to  be  of  lewd  and 
lascivious  character,  and  that  it  is  generally  reputed  to  be  a 
bawdy  house,  the  jury  are  authorized,  if  they  see  fit,  to  find 
therefrom  that  it  is  a  bawdy  house.  And  the  more  especially 
are  they  authorized  so  to  find,  if  it  further  appears  that  the 
general  reputation  of  the  keeper  of  the  house  is  as  bad  as- 
the  reputation  of  those  who  frequent  it." 

The  State  was  also  permitted  to  prove,  over  the  appel- 
lant's objection,  that  persons,  males  and  females,  of  bad  rep- 
utation for  chastity  frequented  the  house  while  it  was  kept 
by  the  appellant.  This  evidence  was  competent,  as  we  have 
seen.  Upon  that  question  we  further  cite:  2  Bishop  Grim. 
Proc.  (3d  ed.),  section  112;  Gillett  Crim.  Law,  section  713,. 
and  cases  there  cited. 

It  was  shown  by  the  State,  over  the  objection  of  the  ap- 
pellant, that  one  of  the  male  frequenters  of  the  appellant's 
said  house  had  the  reputation  of  visiting  houses  of  ill-fame. 
It  had  already  been  shown  that  the  reputation  of  this  wit- 
ness for  chastity  was  bad.  If  the  court  erred  in  permitting 
this  evidence  to  be  heard,  we  do  not  believe  it  was,  under  the 
facts  of  this  case,  as  presented  by  the  record,  harmful  to  the 
appellant.  Section  1891,  R.  8.  1881,  provides  that  "In 
the  considers^tion  of  the  questions  which  are  presented  upon 
an  appeal,  the  Supreme  Court  shall  not  regard  technical  er- 
rors or  defects  or  exceptions  to  any  decision  or  action  of  the 
court  below,  which  did  not,  in  the  opinion  of  the  Supreme 
Court,  prejudice  the  substantial  rights  of  the  defendant'' 

The  State  introduced  testimony  from  which  it  appeared 
that  a  female  who  frequented  said  house  quarreled  therein 
with  one  Corbin^  accusing  him  of  having  called  her  a  whore* 
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The  appellant  was  present,  and  took  from  said  Corbin  a 
poker  which  he  held  in  his  hand.  Said  female's  reputation 
for  chastity  had  been  shown  to  be  bad.  A  motion  by  the 
appellant  to  strike  out  this  testimony  was  overruled  by  the 
court. 

We  do  not  think  the  refusal  of  the  court  to  sustain  the 
motion  was  error.  < 

The  character  of  women  in  the  house,  and  the  character 
of  their  conversation  while  there,  was  competent.  Its  im- 
portance was  for  the  jury  to  determine.  State  v.  McGregor^ 
41  N.  H.  407 ;  Ccmmonwealth  v.  Kimball,  7  Gray,  328. 

We  can  not,  as  we  are  asked  to  do,  reverse  the  case  on  the 
evidence. 

It  was  shown  that  the  house  kept  by  the  appellant  was 
bad,  and  that  it  was  reputed  to  be  a  house  of  ill-fame.  In 
addition  to  this  is  the  bad  reputation  for  chastity  of  the  ap- 
pellant and  males  and  females  who  frequented  the  house 
during  the  period  mentioned  in  the  indictment. 

There  was  also  evidence,  other  than  reputation,  from 
which  the  jury  might  infer  that  the  house  was  kept  and  used 
by  the  appellant  for  the  purpose  charged. 

No  evidence  was  introduced  by  the  appellant.  She  was 
accorded  a  fair  trial,  and  the  punishment  assessed  was  not 
severe. 

The  judgment  is  a£Srmed,  with  costs. 

filed  April  1, 1892. 
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No.  401. 

Stone  ^t  al.  v.  Keller. 

Injunction. — Beitraining  Order. — CotUinuanee  of  by  Agreement  of  I\urties  in 
Open  Court, — Effect  of  on  Injimction  Bond. — In  an  injunction  proceeding, 
where  a  restraining  order  was  granted  and  continued  in  force  to  a  cer- 
tain date,  at  which  time  the  defendant  in  the  injunction  proceedings 
appeared  in  open  court  with  the  plaintifi'  in  said  suit  and  entered  into 
an  agreement  with  him  that  said  injunction  and  restraining  order 
should  be  continued  until  the  further  order  of  the  court,  and  that  the 
court  should  make  and  enter  an  order  carrying  into  effect  said  agree- 
ment, which  was  accordingly  done  by  the  court,  such  an  agreement  by 
the  parties  to  the  action  amounted  to  no  more  than  a  waiver  of  a  formal 
hearing,  and  the  injunction  was  continued  in  force  by  the  order  so  en- 
tered, and  the  bond  already  given  was  continued  in  force  by  the  stat- 
ute, and  the  defendant,  notwithstanding  said  agreement,  was  still  pro- 
tected by  the  injunction  bond. 

From  the  Fountain  Circuit  Court. 

jff.  H.  Dochterman  and  D.  W,  Sims,  for  appellants. 

C.  M.  McCabe  and  J.  Bingham,  for  appellee. 

Black,  J. — This  was  an  action  on  an  injunction  bond  ex- 
ecuted by  the  appellants  in  a  suit  brought  by  one  of  them  to 
restrain  and  enjoin  the  appellee  from  removing  or  disposing 
of  certain  corn  upon  the  farm  of  the  plaintiff  in  the  injunc- 
tion suit. 

The  complaint,  amongst  other  things,  showed  that  upon 
the  execution  of  said  bond,  on  the  11th  of  December,  1889, 
a  restraining  order  was  granted,  and  the  appellee  was  re- 
strained from  selling  and  disposing  of  said  corn,  or  in  any 
way  interfering  with  it  until  the  —  day  of  May,  1890,  when 
judgment  was  rendered  in  the  injunction  suit  in  favor  of  the 
appellee^  defendant  therein,  against  the  plaintiff  in  said  suit, 
the  principal  in  said  bond,  and  said  injunction  was  dis- 
solved, etc. 

The  appellants  answered  in  thrpe  paragraphs.  The  ap- 
pellee^s  demurrer  to  the  second  and  third  paragraphs  of  an- 
swer was  sustained. 
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The  third  paragraph  alleged  the  filing  of  the  complaint 
for  an  injunction,  and  the  execution  of  the  bond  on  the  llth 
of  December,  1889,  and  the  obtaining  on  that  day  from  the 
court  of  a  restraining  order,,  restraining  the  appellee  from 
removing  and  selling  the  corn,  etc.,  ^^  till  notice  of  said  pro- 
ceedings should  be  given  and  the  same  heard ;  that  said  tem- 
porary injunction  continued  up  to  the  17th  day  of  December, 
1889,''  when  the  defendant  in  said  injunction  suit  appeared 
in  open  court  and  entered  into  an  agreement  with  the  plain- 
tiff in  that  suit  that  said  injunction  and  restraining  order 
should  be  by  agreement  of  the  parties  to  said  action  continued 
until  the  further  order  of  the  court,  and  that  the  court  should 
make  and  enter  an  order  carrying  said  agreement  into  effect 
and  continuing  said  restraining  order  until  the  further  order 
of  the  court ;  that  on  said  day,  in  pursuance  of  said  agree- 
ment, the  court,  in  said  cause,  did  make  and  enter  the  fol- 
lowing order : 

"  Come  now  the  parties  by  their  attorneys,  and  by  agree- 
ment of  the  parties,  in  open  court,  and  the  court  now  con- 
tinues the  restrainining  order  heretofore  entered  of  record 
until  the  further  order  of  said  court,  restraining  the  defend- 
ants from  removing  the  growing  crops  from  the  premises ; 
and  now  this  cause  is  continued." 

It  was  further  alleged  that  said  restraining  order  and  in- 
junction was  continued  under  and  in  pursuance  of  and  by 
virtue  of  said  agreement  and  order  of  court,  until  the  21st 
of  May,  1890,  when,  by  the  judgment  of  said  court,  duly 
made  anid  given,  said  injunction  order  was  dissolved  and  set 
aside,  and  the  property  in  question  was  released  and  deliv- 
ered over  to  the  appellee.  It  was  further  alleged  that  the 
appellee  sustained  no  damage  on  account  of  the  restraining 
order  from  the  time  of  the  issuing  thereof,  on  the  11th  of 
December,  1889,  until  the  making  of  said  order  continuing 
the  injunction  in  force,  on  the  17th  of  December,  1889,  and 
that  he  sustained  no  damage  on  account  of  said  injunction 
after  it  was  dissolved  on  the  21st  of  May,  1890, 


Digitized  by  CjOOQIC 


438        APPELLATE  COURT  OF  INDIANA,   ' 

Stone  €t  al,  v.  Keller. 

The  second  paragraph  purported  to  be  pleaded  as  a  pai"- 
tial  answer.  It  differed  from  the  third  paragraph  chiefly  in 
that  its  allegations  in  relation  to  damages  were  to  the  effect 
that  the  damages  sustained  bj.  the  appellee  from  the  issuing 
of  the  restraining  order  on  the  11th  of  December,  1889,  to 
the  making  of  the  order  continuing  the  injunction  in  force^ 
on  the  I7th  of  December,  1889,  did  not  exceed  fifty  dollars. 

The  appellants,  in  their  brief,  say  :  ^'The  question  arising 
upon  these  answers  is  this :  Can  the  appellee  legally  claim 
damages,  in  a  suit  on  such  bond,  that  accrued  during  the 
time  the  injunction  was  in  force  and  continued  by  the  agree- 
ment of  the  parties  and  under  and  by  virtue  of  an  order  of 
the  court  continuing  such  injunction  upon  the  agreement  of 
the  parties?^' 

The  order  of  court  set  out  in  the  answers  does  not  clearly 
show  that  the  injunction  was  continued  by  the  court  upon 
and  pursuant  to  an  agreement  between  the  parties. 

Assuming  the  order  continuing  the  injunction  in  force 
from  the  17th  of  December,  1889,  until  the  final  disposi- 
tion of  the  cause  to  be  sufficiently  shown  to  have  been 
made  pursuant  to  such  an  agreement  of  the  parties  as  is  al- 
leged, was  the  defendant  in  the  suit  for  an  injunction  de- 
prived of  all  benefit  and  protection  from  the  injunction  bond 
during  that  period  ? 

Our  statute  (section  1153,  R.  S,  1881)  provides:  "  No  in- 
junction or  restraining  order  shall  be  granted  until  the  party 
asking  it  shall  enter  into  a  written  undertaking,  with  surety 
to  be  approved  by  the  court  or  judge,  to  the  adverse  party 
affected  thereby,  for  the  payment  of  all  damages  and  costs 
which  may  accrue  by  reason  of  the  injunction  or  restraining 
order." 

The  next  section  provides:  "When  an  injunction  is 
granted  upon  the  hearing,  after  a  temporary  restraining  or- 
der, the  plaintiff  shall  not  be  required  to  enter  into  a  second 
written  undertaking,  unless  the  former  shall  be  deemed  in- 
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sufficient,  but  the  plaintiff  and  his  surety  shall  remain  lia- 
ble upon  the  original  undertaking/^ 

The  agreement  made  by  the  parties  when  they  appeared 
in  court  on  the  17th  of  December^  1889,  and  the  order  of 
court  then  entered  contaiued  no  mention  of  the  injunction 
bond  and  no  reference  to  the  liability  of  the  obligors.  The 
alleged  agreement  amounted  to  nothing  more  than  a  waiver 
of  a  formal  hearing.  The  iuj unction  was  not  dissolved,  but 
was  contined  in  force  by  the  order  then  entered.  The  stat- 
ute continued  in  force  the  bond  already  given.  The  statute 
does  not  contemplate  the  existence  of  a  restraining  order  or 
a  temporary  injunction  without  the  co-existence  of  an  In- 
junction bond. 

Whatever  might  have  been  the  proper  effect  of  an  agree- 
ment between  the  parties  that  the  defendant  in  the  injunc- 
tion suit  should  forego  the  protection  of  the  bond  while  the 
consideration  therefor  continued  to  exist,  certainly  he  can 
not  be  presumed  to  have  relinquished  such  protection  with- 
out such  an  agreement.  It  should  rather  be  presumed  that 
in  agreeing  to  the  continuance  of  the  injunction  till  the  fur- 
ther order  of  the  court  and  until  the  final  judgment  in  the 
canse  he  relied  upon  the  protection  of  the  injunction  bond, 
to  which  he  was  not  a  voluntary  party^  bdt  which  was  ex- 
acted by  the  law  for  his  benefit* 

The  judgment  is  affirmed. 

Hied  AprU  14, 1892. 
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No.  499. 

Kain  v.  Babe  et  ai^ 

Contract. — AgainA  Public  Policy. — Atuwer  Setting  vp  JUegalUy. — Sufficieneg 
cf. — A.  sold  to  B.  twenty  bushels  of  oats  at  $10  per  bushel,  which,  in 
fact|  were  worth  only  about  twenty  cents  per  bushel,  as  the  parties  well 
knew,  and  A.  executed  his  bond  to  B.,  obligating  himself  to  buy  twenty 
bushels  of  oats  raised  from  those  sold  to  B.,  and  B.  executed  to  A.  his 
promissory  note  in  the  sum  of  $204.10.  Suit  was  brought  on  the  note, 
to  which  an  answer  was  filed,  setting  up  the  illegality  of  the  transaction, 
the  breach  of  the  undertaking  by  A.,  and  the  true  value  of  the  oats  pur* 
chased  by  B.  from  A. 

Held,  that  the  answer,  although  admitting  that  the  consideration  was 
partially  legal,  while  seeking  to  avoid  the  whole,  was  not  bad,  because, 
when  the  entire  contract  is  illegal  and  void  on  the  ground  of  public 
policy,  the  court  will  not  enforce  any  part  of  it. 

Pbomissoby  Note. — Notice  of  Defence  to. — Illegality  of  Consideratiotu — The 
special  verdict,  which  found,  in  substance,  that  all  of  the  parties  to  the 
note  and  the  assignments  were  fully  acquainted  with  all  the  elements, 
consideration,  agreements  and  negotiations  that  entered  into  the  same,, 
and  of  the  want  of  consideration  of  the  original  note,  was  sufficient  to 
charge  the  plaintiff  with  knowledge  of  defence  to  the  note  before  he 
took  it. 

Estoppel.—  When  toiU  not  he  Enforced, — The  fact  that  the  defendant  paid 
$6  on  the  original  note,  which  was  based  on  an  illegal  consideration, 
and  then  executed  the  one  in  suit  in  renewal  of  the  former,  can  not 
alter  the  liability  of  the  defendant,  unless  the  plaintiff  be  an  inno- 
cent purchaser,  when  it  would  work  an  estoppel,  but  there  can  be  no  es- 
toppel when  the  party  seeking  to  invoke  it  has  full  knowledge  of  the 
facts  constituting  the  original  transaction. 

From  the  Huntington  Circuit  Court. 

T.  G.  Smith,  for  appellant. 

M.  L,  Spencer  and  J,  C.  Branyan,  for  appellees. 

Beinhabd^  J. — Action  by  the  appellant  against  the  ap* 
pellees  on  the  following  promissory  note : 

"  February  5, 1887.  On  or  before  Oct.  1, 1887,  after  date^ 
we  promise  to  pay  to  the  order  of  John  W.  Kain,  at  Citi- 
zens' Bank  of  Huntington,  Indiana,  two  hundred  and  four 
and  -^^  dollars,  value  received,  without  any  relief  from  val- 
uation or  appraisement  laws,  with  interest  at  eight  per  cent. 
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per  annam  until  paid^  and  attorney's  fees.     The  drawers  and 
endorsees  severally  waive  presentment  for  payment,  protest, 
aud  notice  of  protest  and  non-payment  of  this  note. 
"$204.10.  Henry  Babe, 

''Lydia  Babe." 

It  was  averred  in  the  complaint  that  the  payee  of  the  note 
endorsed  the  same  to  the  plaintiff  before  maturity  and  for  a 
valuable  consideration. 

To  the  complaint  the  appellees  filed  an  answer  in  one  par- 
agraph. The  answer  pleads  the  illegality  of  the  considera- 
tion for  which  the  note  was  given.  It  avers  that  the  only 
consideration  for  said  note  was  that  the  payee  of  the  original 
note,  of  which  the  one  in  suit  is  a  renewal,  was  to  deliver,  and 
that  the  defendants  were  to  receive  of  the  said  payee,  twenty 
bushels  of  oats,  estimated  by  said  payee  at  f  10  per  bushel, 
but  in  truth  and  in  fact  only  of  the  value  of  twenty  cents 
per  bushel,  which  fact  said  payee  well  knew ;  that  said  payee 
also  gave  the  defendants  a  bond  agreeing  to  buy  twenty 
bushels  of  oats  raised  from  the  oats  sold  the  defendants,  for 
which  said  payee  was  to  pay  the  price  of  $10  per  bushel,  and 
was  to  redeem  said  bond  by  paying  the  amount  therein  in 
good  solvent  notes,  but  that  he  never  bought  any  oats  of 
these  defendants  or  either  of  them ;  that  said  transaction 
was  in  fact  a  gaming  transaction  and  an  unlawful  speculation 
in  the  value  of  grain^putting  thereon  false  and  fictitious  values; 
that  the  plaintiff,  well  knowing  the  character  of  said  note 
and  all  the  fraudulent  and  illegal  transactions  out  of  which  it 
grew  and  upon  which  it  rested,  took  the  same  with  full  no- 
tice of  its  illegal  consideration. 

A  demurrer  was  overruled  to  this  answer,  and  for  this  rul- 
ing we  are  asked  to  reverse  the  judgment.  We  think  the 
answer  is  sufficient  under  the  authority  of  Schmueckle  v. 
WaterSy  125  Ind.  265.  In  that  case  the  evidence  showed 
that  the  note  was  given  in  a  transaction  between  the  maker 
and  a  certain  incorporated  company  in  the  State  of  Ohio,  the 
agents  of  which  pretended  to  sell  the  appellees  ten  bushels  of 
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Bohemian  oats  at  $10  per  bushel^  the  compaDj  executing  its 
bond  in  return,  by  which  it  obligated  itself  to  sell  twenty 
bushels  of  the  oats  for  the  makers  of  the  note  at  $10  a 
bushel^  less  a  certain  commission^  the  oats  to  be  sold  before 
the  maturity  of  the  note.  The  bond  provided  that  the 
transaction  covered  by  the  same  was  of  a  speculative  char^ 
acter^  and  was  not  based  upon  the  real  value  of  the  grain. 
It  was  held  by  the  court,  Mitchell,  J.,  delivering  the  opin- 
ion, that  the  contract,  as  between  the  parties  to  it,  was 
void  as  against  public  policy.  In  the  course  of  the  opinion 
the  learned  judge  says : 

"  Taking  the  transaction  in  its  full  measure  and  scope,  it 
was  simply  this  :  Ten  bushels  of  oats,  of  the  actual  value  of 
thirty  or  forty  cents  a  bushel,  were  delivered  by  one  party  to 
the  other,  upon  an  agreement  that  the  party  receiving  the 
oats  should  execute  his  note  for  $100,  the  party  furnishing 
the  oats  agreeing,  in  turn,  to  sell  twenty  bushels  of  oats,  to 
be  delivered  by  the  maker  of  the  note,  at  the  price  of  $10 
per  bushel,  both  parties,  presumably,  having  full  knowledge 
of  the  actual  value  of  the  oats.  One  who  voluntarily,  with 
his  eyes  open,  and  without  being  overreached  or  defrauded, 
engages  in  a  transaction  such  as  that,  simply  becomes  a  party 
to  a  gambling  contract,  which  the  law  will  not  enforce  be- 
tween the  parties,  or  those  having  notice  of  the  nature  of  the 
contract." 

The  fact  that  the  answer  concedes  the  oats  to  have  been 
of  some  value  is  used  as  an  argument  by  appellant's  counsel 
in  favor  of  the  position  that  the  consideration  not  being 
wholly  illegal,  the  answer  is  but  a  partial  response  to  the 
complaint  when  it  attempts  to  meet  all,  and  is  therefore  bad. 
If  the  answer  sought  to  avoid  the  contract  on  account  of 
fraud,  the  appellant's  position  would  be  sound,  as  this  court 
has  decided.  Regenaburg  v.  Noteatine,  2  Ind.  App.  97.  But 
where  the  entire  contract  is  illegal  and  void,  from  public 
policy,  the  courts  will  not  lend  themselves  to  the  enforce* 
ment  of  any  part  of  it.     Schrrmeclde  v.  WaJterSy  supra. 
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The  appellant  further  insists  that  the  answer  fails  to  show 
knowledge  on  the  part  of  the  payee  of  the  note,  the  present 
appellant  and  plaintiff  below.  We  think  the  answer  abun- 
dantly discloses  such  knowledge,  although  the  burden  of  al- 
leging and  proving  a  want  thereof,  and  that  the  note  was 
purchased  by  him  in  good  faith,  rests  upon  the  appellant. 
Tesoher  v.  Merea,  118  Ind.  586 ;  Giberaon  v.  JoUey^  120  Ind. 
301 ;  Gitizetie?  Bank  v.  Leonhart,  126  Ind.  206 ;  SchmuecJde 
V.  WaierSy  supra. 

This  rule  obtains,  as  the  foregoing  cases  show,  notwith- 
standing the  note  is  governed  by  the  law  merchant. 

We  think  the  demurrer  to  the  answer  was  properly  over- 
ruled. 

Error  is  claimed,  also,  in  the  overruling  by  the  court  of 
the  appellant's  motion  for  a  judgment  on  the  special  verdict 
in  his  favor,  and  in  rendering  judgment  thereon  in  favor  of 
the  appellees. 

This  motion  and  the  ruling  thereon  involve  an  examina- 
tion of  the  special  verdict. 

The  substance  of  the  special  verdict  is  that  on  the  5th  day 
of  February,  1887,  the  defendants  executed  to  one  John  W. 
Kain  the  note  set  out  in  the  complaint,  agreeing  to  pay  said 
Kain  $204.10  on  October  1st,  1887,  with  interest  at  eight 
per  cent,  and  attorney's  fees,  said  note  being  made  in  re- 
newal of  a  note  of  prior  date  for  $200,  drawn  by  said  parties, 
payable  to  one  William  P.  Miller,  and  which  note  bad  been 
assigned  to  said  John  W.  Kain,  the  payee  of  the  note  in 
suit ;  that  the  original  note  of  $200  was  made  by  the  de- 
fendants upon  the  agreement  with  one  Alexander  Kain  act- 
ing for  and  in  behalf  of  said  Miller  to  deliver  to  the  defend- 
ant Henry  Bare  twenty  bushels  of  oats  at  the  speculative 
price  of  $10  per  bushel  and  the  execution  and  delivery  to 
him  of  a  bond  by  which  the  obligors  of  such  bond  promised 
and  agreed  to  take  from  said  Henry  Bare  twenty  bushels  of 
oats  to  be  produced  by  him  from  the  oats  delivered  to  him 
at  the  like  speculative  price  of  $10  per  bushel,   which  price 
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it  was  fully  anderstood  and  agreed  was  greatly  in  excess  of 
the  real  value  of  suclv  oats,  which  was  known  by  both  parties 
to  be  not  over  thirty  cents  per  bushel ;  that  the  payee  of 
said  note  failed  and  neglected  to  buy  the  oats  raised  by  said 
Bare  or  to  fulfil  the  conditiob  of  said  bond,  and  that  after- 
wards said  Miller  assigned  said  first  note  to  said  John  W. 
Kain  who  at  the  time  and  always  had  full  knowledge  of  the 
transaction  by  which  the  note  was  obtained,  and  that  the  de- 
fendant Bare  had  received  no  consideration  therefor,  ex- 
cept the  twenty  bushels  of  oats  aforesaid  of  the  value  of  $6, 
and  that  said  Kain  procured  the  defendants  on  February  6, 
1887,  to  execute  to  him  the  note  in  suit  and  who  paid  at  the 
time  (6  on  the  original  note,  and  no  consideration  was  re- 
ceived by  them  for  the  execution  of  the  new  note  whatever  * 
that  afterwards,  in  August,  1887,  said  John  W.  Eain  en- 
dorsed the  note  in  suit  to  the  plaintiflF,  who  was  his  brother^ 
in  consideration  of  the  plaintiff  having  long  prior  to  that 
time  executed  a  note  as  his  surety,  and  upon  which  judg- 
ment has  been  rendered  against  him  in  the  sum  of  $157,  and 
which  the  plaintiff  afterwards  paid  as  surety  for  said  John 
W.  Kain ;  that  the  plaintiff  is  and  was  engaged  in  the  busi- 
ness of  farming,  and  the  purchase  of  notes  never  has  been  at 
any  time  any  part  of  his  ordinary  business;  and  his  brothei*s, 
said  John  W.  and  Alexander  Kain,  were  engaged  with  said 
W.  P.  Miller  in  negotiations  and  trades  with  oats  at  the 
speculative  price  of  $10  per  bushel,  and  had  been  so  engaged 
for  a  long  timo  prior  to  the  time  of  the  execution  of  the 
note,  and  all  of  said  brothers  and  parties  to  said  notes  and 
assignments  were  fully  acquainted  with  all  the  elements,  con* 
sideratiou,  agreements  and  negotiations  that  entered  into  the 
same,  and  of  the  want  of  consideration  of  said  original  note, 
and  at  the  time  of  making  the  same  said  parties  were  fully 
cognizant  of  all  of  said  transactions,  negotiations  and  as- 
signments. 

If  upon  the  foregoing  facts  the  law  was  with  the  plaintiff^ 
then  the  jury  found  for  the  plaintiff  and  assessed  his  dam- 
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ages  at  the  sum  of  $287.60;  if  with  the  defendants^  then  the 
jury  found  for  the  defendants. 

The  appellant  insists  that  it  is  nowhere  shown  in  the 
special  verdict  that  the  appellant  had  knowledge  of  any  de- 
fence before  he  took  the  note.  In  this^  counsel  for  appellant 
is  manifestly  mistaken.  It  is  found  that  the  payee  of  the 
note  in  suit^  when  the  first  note  was  assigned  to  him^  had, 
and  that  he  always  has  had,  full  knowledge  of  the  transac- 
tion by  which  it  was  obtained,  and  that  Bare  had  received  no 
consideration  therefor  except  the  oats.  It  is  further  found 
that  '^  all  of  said  brothers  and  parties  to  said  notes  and  as- 
signments were  fully  acquainted  with,"  etc.  This  is  a  literal 
quotation  from  the  special  verdict.  We  do  not  see  how  it 
could  have  been  made  more  clear  that  all  these  parties,  in- 
cluding the  plaintiff,  who  is  the  appellant  here,  had  full 
knowledge  of  the  transaction.  If  the  appellant  knew  these 
things,  it  is  hard  to  see  how  he  can  be  considered  an  inno- 
cent holder  of  the  note,  even  if  he  had  paid  full  value  for  the 
same  at  the  time  he  received  it,  instead  of  taking  it  as  collat- 
eral security  for  a  pre-existing  debt,  as  the  verdict  discloses. 
The  fact  that  appellees  paid  six  dollars  on  the  original  note, 
and  then  executed  the  one  in  suit  in  renewal  of  the  former, 
can  not  alter  the  liability  of  the  appellees  under  the  circum- 
stances. These  facts  could  only  serve  as  tending  to  work 
an  estoppel,  and  might  do  so  if  there  had  been  no  notice  to 
the  appellant.  But  there  can  be  no  estoppel  when  the  party 
seeking  to  invoke  that  doctrine  had  full  knowledge  of  the 
facts  constituting  the  original  transaction.  Lash  v.  Rendell, 
72  Ind.  475 ;  Hosford  v.  Johnson,  74  Ind.  479 ;  Sims  v.  City 
of  Frankfort,  79  Ind.  446;  MitcheU  v.  Fisher,  94  Ind.  108; 
Platter  v.  Board,  etc.,  103  Ind.  360;  Glass  v.  Murphy, 
post,  p.  530. 

We  think  the  facts  found  amply  support  the  judgment,  and 
no  error  was  committed  in  the  overruling  of  the  motion  to  ren- 
der judgment  in  favor  of  appellant  upon  the  special  verdict 

One  of  the  reasons  assigned  in  the  motion  for  a  new  trial 
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wa3  the  insufficiency  of  the  evidence.  No  particular  place 
in  the  evidence  is  pointed  out  wherein  it  fails^  and  we  have 
not  been  able  to  discover  any.     We  regard  it  as  sufficient. 

Misconduct  of  counsel  in  the  closing  argument  is  another 
ground  specified  in  the  motion  for  a  new  trial.  Without  set- 
ting forth  here  the  language  used  by  counsel,  of  which  the 
appellant  complains^  it  is  sufficient  to  state  that  we  do  not 
regard  such  language,  under  the  facts  proved,  as  necessarily 
beyond  the  scope  of  legitimate  argument.  The  transaction 
which  resulted  in  the  execution  of  the  note  was  one  which 
has  been  designated  and  characterized  by  the  Supreme  Court 
as  a  gambling  contract,  void  from  public  policy,  a  specula- 
tive or  wagering  contract,  a  transaction  which  in  its  objects, 
operation  or  tendency  is  prejudicial  to  the  public  wel&re, 
etc.     Schmueckle  v.  Waters^  supra. 

The  transaction  thus  characterized  was  not  essentially  dif- 
ferent from  that  in  the  case  before  us,  and  the  language  em- 
ployed by  counsel,  though  somewhat  sweeping  in  its  denun- 
ciations, was  not  more  indicative  of  legal  condemnation  than 
that  used  by  the  Supreme  Court.  Moreover,  the  argument 
was  within  the  evidence,  and  where  that  is  the  case  mere  ex- 
aggerated language  will  not  work  a  reversal  if  permitted  by 
the  trial  court. 

Conceding,  however,  that  the  language  was  improper  and 
even  erroneous,  the  error  was  a  harmless  one.  From  the 
evidence  but  one  legitimate  result  was  obtainable,  and  that 
was  a  finding  and  judgment  for  the  appellees. 

There  was  no  substantial  dispute  in  the  evidence^  and  it 
leads  inevitably  to  the  end  obtained. 

We  think  the  special  verdict  amply  supports  the  material 
averments  of  the  answer,  and  that  the  motion  for  a  new  trial 
was  pKoperly  overruled.  This  disposes  of  all  the  errors 
raised  and  discussed  by  appellant's  counsel.  We  have  not 
been  able  to  discover  any  ground  for  reversal. 

Judgment  affirmed. 

Filed  April  28,  1892. 
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No.  614. 

Mehrhoff  et  al.  v.  Diffenbacher  et  al. 

KoncE. — MoHon  to  Set  Adde, — Baues  no  Question  a$  to  Sufficiency  of  Om- 
pkdnL — Affidavit  the  Foundation  of  Notice, — A  motion  to  set  aside  notice, 
whether  constructive  or  actual,  will  raise  no  question  respecting  the 
safficiency  of  the  complaint;  for  the  affidavit  is  the  foundation  for  no- 
tice by  publication,  and,  if  that  be  sufficient,  the  notice  will  be  upheld. 

BeaIi  E8TATE.--5bfe  of  Under  Execution.— Failure  to  Offer  Benta  and  Profits. 
^LTeguiarUy  of  Scde.~-Itelief  From. — A  sale  of  land  upon  execution  un- 
der our  statutes,  where  the  judgment  does  not  waive  appraisement,  is 
irregular,  unless  the  rents  and  proceeds  of  the  land  for  a  term  of  seven 
years  be  appraised  and  offered  for  sale  before  the  fee  simple  is  sold,  and 
such  sale  will  be  set  aside  in  an  action  brought  for  that  purpose  and 
judgment- plaintiff  purchasers  are  entitled  to  the  same  relief  as  others^ 
and  have  the  same  right  to  rely  on  the  regularity  of  the  proceedings  of 
the  officer  as  strangers  to  the  proceedings. 

From  the  Dearborn  Circuit  Court. 

J".  S.  Scobey^  for  appellants. 

G.  M.  Roberta  and  (7.  W.  Stapp,  for  appellees. 

Crumpackbr,  J. — ^Diffenbacher  et  ai.  filed  a  complaint  in 
the  Dearborn  Circuit  Court  against  Mehrhoff  et  al.  to  va- 
cate an  entry  of  satisfaction  of  a  judgment  rendered  in 
said  court  in  favor  of  the  plaintiffs  and  against  the  de- 
fendants. An  affidavit  was  filed  with  the  complaint,  show- 
ing the  purpose  of  the  action,  and  that  the  defendants 
were  necessary  parties  thereto,  and  were  non-residents  of 
the  State,  whereupon  notice  was  given  of  the  pendency 
of  the  action  by  publication.  The  defendants  appeared 
specially,  and  moved  to  quash  the  notice  on  the  ground 
that  there  was  no  sufficient  complaint  on  file  to  authorize 
notice  by  publication.  This  motion  was  overruled,  and 
the  plaintiffs  were  permitted  to  file  an  amended  com- 
plaint, in  which  they  alleged  in  substance  that  they  re- 
covered a  judgment  against  the  defendants  in  the  Dear- 
born Circuit  Court  on  the  2l8t  day  of  October,  1887,  for 
$726  and  costs,  and  caused  an  execution  to  be   issued 
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thereon  to  the  sheriff  of  said  county,  who  levied  the  sarae 
upon  a  certain  tract  of  land  particularly  described  in  the 
complaint,  and  sold  the*  same  to  satisfy  the  judgment; 
that  plaintiffs  purchased  said  land  at  such  sale  for  the 
full  amount  of  their  judgment,  and  in  consideration  of 
such  purchase  they  entered  satisfaction  of  such  judgment 
upon  the  record,  and  received  a  sheriff*s  certificate  for  said 
real  estate ;  that  sai^  land  was  not  redeemed,  and  at  the 
expiration  of  a  year  plaintiffs  obtained  a  sheriff^s  deed 
therefor,  and  thereafter  demanded  possession  of  the  prem- 
ises, but  the  defendants  refused  to  surrender  it ;  there- 
upon, plaintiffs  commenced  an  action  in  ejectment  to  re- 
cover the  same;  that  the  defendants  resisted  such  action, 
and  upon  the  trial  thereof  asserted  in  defence  of  their 
possession  that  such  sheriff's  sale  was  invalid  because  the 
rer.ts  and  profits  of  said  real  estate  for  the  term  of  seven 
years  were  not  appraised  and  offered  for  sale  before  the 
fee  simple  was  sold;  that  upon  investigation  plaintiffs 
found  such  defence  to  be  true,  and  on  account  of  such  ir- 
regularity the  sale  to  them  tvas  void,  and  conferred  no 
right  upon  them  whatever,  and  they  thereupon  dismissed 
said  action  and  abandoned  their  attempt  to  recover  said  real 
estate.  It  was  further  alleged  that  they  received  no  money 
or  thing  of  value  upon  the  sale  of  said  real  estate,  and 
its  purchase  by  them,  as  aforesaid,  constituted  the  sole 
and  only  consideration  for  the  satisfaction  of  their  said 
judgment. 

The  defendants  demurred  to  the  amended  complaint 
for  want  of  facts,  which  was  overruled,  and  they  declined 
to  plead,  but  elected  to  abide  by  their  demurrer,  where- 
upon the  plaintiffs  had  judgment  vacating  the  satisfaction 
of  their  original  judgment.     The  defendants  appeal. 

The  first  question  for  decision  relates  to  the  ruling  of 
the  court  in  refusing  to  quash  the  notice.  The  original 
complaint  did  not  contain  a  description  of  the  real  estate, 
but  it  did  describethe  judgment  with  sufficient  certainty. 
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and  averred  that  it  was  satisfied  by  the  purchase  by  ap- 
pellees of  real  estate  sold  under  an  execution  issued 
thereon,  and  that  such  sale  was  void  and  ineffectual  to 
convey  title,  and  the  satisfaction  was  entered  without  con- 
sideration, wherefore  such  satisfaction  was  asked  to  be  va- 
cated. It  clearly  outlined  the  nature  of  the  action,  and 
showed  that  the  relief  sought  was  such  as  could  be  af- 
forded upon  constructive  notice.  A  motion  to  set  aside 
notice,  whether  constructive  or  actual,  will  raise  no  ques- 
tion respecting  the  sufficiency  of  the  complaint.  The  af- 
fidavit is  the  foundation  for  notice  by  publication,  and  if 
that  be  sufficient  the  notice  will  be  upheld,  notwithstancl- 
ing  the  complaint  may  be  defective.  JDronillard  v.  Whist- 
ler, 29  Ind.  562 ;  Fontaine  v.  Houston,  68  Ind.  316;  Field 
V.  Malone,  102  Ind.  251. 

There  was  no  error  in  the  ruling  of  the  court. 

It  is  next  insisted  that  the  amended  complaint  was  bad 
on  demurrer.  Appellants'  counsel  contends  that  the  doc- 
trine of  caveat  emptor  applies  to  purchasers  at  sheriff's 
sales,  and  that  the  statute  under  which  relief  is  sought  does 
not  embrace  the  execution  plaintiff  who  buys  property 
under  his  own  execution.  It  is  argued  that  the  officer  in 
the  execution  of  the  writ  acts  for  the  execution  plaintiff, 
and  any  default  of  the  officer  is  imputable  to  such  execu- 
tion plaintiff,  and  the  latter  will  not  be  permitted  to  repu- 
diate the  act  of  the  officer,  upon  the  principle  that  one 
will  not  be  relieved  from  the  consequences  of  his  own 
negligent  act.  There  is  no  question,  under  our  statutes, 
that  a  sale  of  land  upon  an  execution,  where  the  judg- 
ment does  not  waive  appraisement,  is  irregular  unless  the 
rents  and  profits  of  the  land  for  a  terra  of  seven  years  be 
appraised  and  offered  for  sale  before  the  fee  simple  is  sold, 
and  such  sale  will  be  set  aside  in  an  action  brought  for 
that  purpose.  Davis  v.  Campbell,  12  Ind.  192 ;  Daugherty 
T'.  Wheeler,  130  Ind.  599.  Whether  such  a  sale  would  be 
Vol.  4.-29 
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held  void  in  a  collateral  attack,  such  as  was  made  by  ap- 
pellants in  the  ejectment  suit,  we  need  not  decide,  as  the 
trial  court  and  both  parties  treated  the  sale  in  question  as 
ineffectual  to  convey  title,  and  we  shall  decide  the  ques- 
tion upon  that  hypothesis,  without  committing  this  court 
for  or  against  that  doctrine.  Section  765,  R.  S.  1881, 
provides  that  where  a  sheriff's  sale  is  invalid  by  reason 
of  any  defect  or  irregularity  in  the  proceedings,  and  satis- 
faction of  the  judgment  may  have  been  entered  thereun- 
der, the  purchaser  may  have  the  entry  of  satisfaction  va- 
cated and  the  judgment  enforced  in  his  favor.  There  is 
some  conflict  in  the  adjudications  in  this  country  upon  the 
question  as  to  whether  or  not  under  general  principles  of 
equity,  in  the  absence  of  any  statutory  provision,  the  exe- 
cution plaintiff  is  entitled  to  relief  where  he  purchases 
under  his  own  execution  and  the  title  fails ;  but  the  Sq- 
preme  Court  of  this  State  has  given  the  statute  in  ques- 
tion a  very  liberal  construction,  and  applied  it  to  judg- 
ment plaintiff  purchasers  as  well  as  others.  Kercheval  v. 
Lamar  J  68  Ind.  442 ;  Boone  v.  Armstrong^  87  Ind.  168. 

This  interpretation  is  in  harmony  with  the  rules  for  the 
construction  of  statutory  provisions,  which  undertake  to 
afford  relief  upon  equitable  principles,  and  it  meets  with 
our  unqualified  approval. 

In  the  case  at  bar  there  was  a  satisfaction  of  the  judg- 
ment without  any  consideration  whatever.  The  oflicer 
through  whose  fault  it  occurred  was  acting  under  oath 
and  appellees  had  the  right  to  rely  upon  the  regularity  of 
his  proceedings  to  the  same  extent  as  a  stranger  would 
have  been  justified  in  doing.  To  deny  relief  under  the 
facts  averred  in  the  complaint  would  be  repugnant  to  es- 
tablished principles  of  equity  and  justice  and  would  sub- 
vert the  plain  purpose  and  intent  of  the  statute. 

There  was  no  error. 

Judgment  affirmed. 

Filed  April  26, 1892. 


Digitized  by  CjOOQIC 


NOVEMBER  TERM,  1891.  451 

J . 

Fairbank  etoLw.  Lorig  €t  oL 


No.  42. 

Fairbank  bt  al.  v.  Lorig  et  al. 

ATT±CRMEWI,—Suffieieney  of  AffidavU.^Qwuh%ng  Frit.— The  affidaTit  re- 
quired as  the  basis  of  attachment  proceedings  must  show  a  certain  state 
of  facts,  and  where  such  affidavit  is  not  so  defective  as  to  prejudice  the 
substantial  rights  of  the  defendant,  the  writ  of  attachment  will  not  be 
quashed. 

ApfeaIi. — Beeard. —  Uncertainty  as  to  Nature  of  Issues. — Court  wUl  not  Exam- 
ine into  Causes  Assigned, — Where  a  motion  was  filed  to  strike  out  certain 
portions  of  paragraphs  of  a  complaint,  but  it  does  not  appear  from  the 
record  what  portions  of  the  complaint  were  struck  out,  or  what  por- 
tions referred  to  in  the  motion  were  retained,  the  Appellate  Court,  be- 
ing unable  to  determine  the  exact  character  of  the  issue  tried,  can  not 
satisfactorilj  and  properly  examine  into  the  reasons  assigned  for  a  new 
trial. 

From  the  Porter  Circuit  Court. 

E.  L.  Harpham,  M.  Polasky  and  D.  J.  WiU,  for  appel- 
lants. 

M,  Nye  and  W.  Johnston,  for  appellees. 

Black,  J. — The  appellees,  Theodore  Lorig.  and  Martin 
Weber,  filed  with  their  cnmplaint  an  affidavit  of  Martin 
Weber,  in  which  he  stated  "  that  he  is  one  of  the  plaint- 
iffs in  the  above  entitled  cause  and  makes  this  affidavit 
for  and  on  behalf  of  the  plaintiffs  herein ;  that  the  claim 
in  this  action  is  for  money  damages  due  on  a  certain  con- 
tract entered  into  by  the  defendants  with  the  plaintiffs, 
and  which  said  contract  is  set  forth  in  the  complaint  in 
this  action ;  that  said  claim  is  just,  and  that  affiant  be- 
lieves he  ought  to  recover  from  said  defendants  the  sum 
of  four  hundred  and  ninety-eight  dollars  and  sixty-four 
cents,"  etc. 

Ellis  Michael  and  Edward  Michael  were  summoned  as 
garnishees.  The  appellants,  the  defendants,  by  counsel, 
appearing  specially,  moved  to  quash  the  writ  of  garnish- 
ment. The  overruling  of  this  motion  is  assigned  as 
error. 
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The  ouly  reason  urged  in  this  court,  of  those  stated  in 
the  motion,  is  as  follows :  "  The  affidavit  is  defective,  in 
this  :  it  does  not  set  forth  the  amount  which  the  person 
making  the  affidavit  believes  the  plaintiff  ought  to  recover 
in  the  action.'' 

The  statute  relating  to  the  subject  of  attachment  pro- 
vides (section  916,  R.  8.  1881)  :  **  The  plaintift,  or  some 
person  in  his  behalf,  shall  make  an  affidavit  showing : 

'^FirsL   The  nature  of  the  plaintiff's  claim. 

^^ Second.   That  it  is  just. 

^^  Third.  The  amount  which  he  believes  the  plaintiff 
ought  to  recover. 

^^Fourth.  That  there  exists  in  the  action  some  one  of  the 
grounds  for  an  attachment  above  enumerated." 

It  is  contended  that  the  affidavit  in  this  case  was  fatally 
defective  because  of  the  use  of  the  word  "  he  *'  in  the 
clause  "  and  that  affiant  believes  he  ought  to  recover,*'  etc. 

Much  strictness  is  properly  required  in  affidavits  in  at- 
tachment, but  the  intention  of  the  statute  and  the  pur- 
poses of  justice  ought  not  to  be  defeated  because  of  ver- 
bal inaccuracy  where  the  material  requirements  of  the 
statute  are  fulfilled. 

The  statute  requires  that  the  affidavit  shall  show  the 
nature  of  the  plaintiff's  claim  and  that  the  claim  is  just. 
The  important  matter  to  be  next  shown,  under  the  third 
requirement  of  the  statute,  is  the  amount  which  the  af- 
fiant believes  ought  to  be  recovered  upon  the  plaintiff's 
claim,  the  nature  of  which  the  affiant  has  already  shown, 
and  the  justness  of  which  he  has  affirmed. 

If  it  is  apparent  that  in  stating  the  amount  which  the  af- 
fiant believes  ought  to  be  recovered,  he  has  reference  to 
the  claim  of  the  plaintiff,  the  nature  of  which  has  been 
described  and  the  justness  of  which  has  been  asserted  in 
a  precedinjg  part  of  the  affidavit,  it  would  seem  that  there 
has  been  a  sufficient  showing  within  the  meaning  of  the 
statute. 
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In  Sleet  v.  Williams,  21  Ohio  St,  82,  in  an  affidavit  of 
the  plaintiff  complying  otherwise  with  the  statute,  instead 
of  showing,  in  accordance  with  the  statute,  "the  amount 
which  the  affiant  believes  the  plaintiff  ought  to  recover,^' 
the  affiant  stated  "  that  there  is  now  due  him  on  said  ac- 
count from  said  defendant  the  sum  of,''  etc.  The*  Su- 
preme Court,  reversing  the  judgment  of  the  district 
court,  lield  the  affidavit  sufficient. 

The  statute,  as  was  pointed  out  in  the  case  cited,  does 
not  require  the  use  of  certain  words ;  it  provides  for  an 
affidavit  "  showing "  certain  matters  of  fact. 

While  we  can  not  say  that  the  affidavit  was  not  defec- 
tive, yet,  taking  the  entire  affidavit  into  consideration,  we 
can  not  regard  the  defect  as  one  which  could  prejudice 
the  substantial  rights  of  the  appellants. 

The  appellants  have  assigned  as  errors  the  overruling 
of  their  demurrer  to  the  amended  complaint  and  the  over- 
ruling of  their  motion  for  a  new  trial. 

In  the  transcript  of  the  record  before  us  it  appears  that 
the  appellees  filed  an  amended  complaint,  which  is  set  out 
in  two  paragraphs.  Afterward  the  appellants  moved  to 
strike  out  certain  portions  of  this  amended  complaint. 
This  motion,  covering  three  pages  of  the  transcript  and 
containing  thirteen  separately  numbered  clauses,  asked 
that  many  separate  portions  of  the  first  paragraph  of  the 
complaint  be  struck  out ;  also,  that  all  the  second  para- 
graph be  struck  out ;  also,  that  if  the  court  should  over- 
rule the  motion  as  applied  to  the  second  paragraph  of  the 
amended  complaint  as  a  whole,  then  that  separate  por- 
tions of  that  paragraph  be  struck  out, 

A  subsequent  entry  shows  that  "  the  motion  heretofore 
filed  herein  by  the  defendants  to  strike  out  parts  of 
amended  complaint  herein  is  sustained  in  part,  to  which 
ruling  plaintiffs  except,  and  overruled  in  part,  to  which 
ruling  defendants  except ;  and  said  motion  and  the  rul- 
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ings  thereon  are  now,  by  order  of  the  court,  made  a  part 
of  the  record  in  this  cause  without  a  bill  of  exceptions/' 

Afterward  the  appellants  demurred  to  the  first  and  sec- 
ond paragraphs  of  the  complaint  separately,  and  the  de- 
murrer was  overruled  ;  but  except  as  it  may  be  inferred 
from  the  filing  of  this  demurrer  and  the  ruling  thereon, 
that  the  second  paragraph  of  the  complaint  was  not 
struck  out  as  a  whole,  it  does  not  appear  what  portions  of 
the  complaint  were  struck  out  or  what  portions  referred 
to  in  the  motion  were  retained. 

It  is  incumbent  upon  the  appellant  to  bring  to  this 
court  a  perfect  record,  so  that  as  to  any  action  of  the 
court  below  because  of  which  a  reversal  of  the  judgment 
is  sought  we  may  learn  with  certainty  from  the  record 
what  the  ruling  complained  of  was  based  upon. 

We  can  not  decide  that  the  court  erred  in  overruling  a 
demurrer  to  a  complaint  unless  we  know  what  were  its 
allegations. 

A  complaint,  it  is  true,  may  be  insufficient  whether 
certain  of  its  allegations  be  struck  out  or  retained,  but 
we  do  not  regard  it  as  the  duty  of  an  Appellate  Court  to 
examine  a  complaint  for  the  purpose  of  reversing  the 
judgment  where  any  uncertainty  exists  as  to  what  facts 
were  alleged  in  the  pleading. 

By  reason  of  this  imperfection  of  the  record  we  can 
not,  with  certainty,  determine  the  exact  character  of  the 
issues  tried,  and  therefore  we  can  not  satisfactorily  and 
properly  examine  into  the  reasons  assigned  for  a  new 
trial. 

The  judgment  is  affirmed. 

FUed  Dec.  11,  1892. 

Ow  Petition  For  a  Reheabing. 

Black,  J. — This  cause  was  determined  by  this  court  on  the 
11th  of  December,  1891.  A  petition  for  a  rehearing  was 
filed  by  the  appellants  on  the  10th  of  February,  1892.    This 
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was  too  late,  not  being  within  sixty  days  after  the  determi- 
nation of  the  cause.  Section  662,  E.  S.  1881 ;  Board,  etc., 
Broumy  14  Ind.  191  ;  Hutis  v.  Bowersy  77  Ind.  211;  Arm- 
strong V.  Harahman,  93  Ind.  216  (218).  Therefore  the  peti- 
tion must  be  rejected.  We  take  occasion^  however,  to  notice 
the  earnest  and  manifestly  candid  contention  of  the  learned 
counsel  who  insist  that  the  record  sufficiently  shows  the 
issues  which  were  tried. 

In  the  motion  to  strike  out  parts  of  the  complaint^  the 
words  oi*  sentences  in  the  complaint  to' which  the  motion  was 
directed  were  designated  in  such  a  manner  that  we  have  no 
proper  means  of  ascertaining  satisfactorily  the  portions  of 
the  complaint  to  which  the  motion  in  greater  part  referred. 

The  following  quotations  from  the  motion  will  serve  for 
illustration  : 

'*  Beginning  with  the  word  *  on/  page  1,  line  20,  and  end- 
ing with  the  word  '  afterwards,^  page  2,  line  7 ;  and,  also,  all 
of  the  exhibits  A  and  B  attached  to  and  filed  with  said  para- 
graph of  complaint." 

"All  of  line  9,  on  page  2." 

Nine  clauses  of  the  motion  relate  to  portions  of  pages  1, 
2,  3,  5  and  6  of  the  complaint  as  it  appeared  on  file  in  the 
court  below.  The  tenth  clause  relates  to  all  the  second  par- 
agraph of  the  complaint.  The  eleventh,  twelfth  and  thir- 
teenth clauses  relate  to  portions  of  the  second  paragraph  of 
the  complaint,  on  pages  6,  7  and  8  of  the  complaint  as  pre- 
sented to  the  court  below,  such  portions  being  described  (as 
in  the  clauses  relating  to  former  pages)  as  certain  words  or 
characters  on  designated  lines  and  pages  <5f  the  complaint, 
or  as  portions  of  the  complaint,  beginning  at  a  quoted  word 
on  a  designated  line  and  page  and  ending  at  a  quoted  word 
on  another  line.  The  eleventh  clause  also  relates  to  exhibits 
A  and  B  referred  to  in  the  second  paragraph  of  the  com- 
plaint. 

Counsel  say  that  out  of  their  desire  to  simplify  the  work 
of  this  court  they  undertook  to  specify  in  the  transcript  of 
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the  record  those  portions  of  the  complaint  against  which  the 
motion  was  leveled,  and  that  they  showed  such  portions  by 
underscoring  and  by  parenthetical  marks. 

It  can  hardly  be  necessary  to  say  that  such  indications 
made  by  counsel  in  the  record  can  not  be  followed  or  noticed 
by  this  court.     The  record  must  speak  for  itself. 

An  amended  complaint  was  filed^  and  the  transcript  con* 
tains  such  a  paper.  We  are  informed  by  the  record  that  the 
court  struck  out  some  part  or  parts,  which  of  course  there- 
upon ceased  to  be  parts  of  the  complaint,  and  they  therefore 
did  not  enter  into  or  help  to  form  the  issues  which  were 
tried. 

We  can  not  learn  by  any  legitimate  method  what  portion 
of  the  amended  complaint  was  retained ;  that  is  to  say,  the 
record  does  not  present  the  issues. 

The  petition  for  a  rehearing  is  rejected. 

Filed  April  16, 1892. 


No.  418. 

The  Ohio  and  Mississippi  Railway  Company  v.  Crumbo 

ET   AL. 

EviDBNCB. — Beeeipl, — IHma  Fame  Evidence. — Subject  to  ErplaTMtion,  etc, — A 
receipt  is  only  prima  faeU  evidence  of  what  it  contains.    It  will  not 

•  work  an  estoppel,  and  maj  be  explained,  controlled,  qualified,  or  even 
contradicted  bj  parol  evidence. 

Same. — Ptrformance.-^Preveiniion  of, —  Proof  cf  Strict  Compliance.  —  Ezcttae 
from, — If  a  party  to  a  contract,  who  is  entitled  to  the  benefit  of  a  con- 
dition, upon  the  performance  of  which  his  responsibility  is  to  arise, 
dispense  with,  or  by  any  act  of  his  own  prevents,  the  performiince,  the 
opposite  party  is  excused  from  proving  a  strict  compliance  with  the 
condition. 

iKSTRUcrriONS  TO  Jury. —  When  Should  be  Befused, — PBrformajiee  of  CknUrad, 
— Proof  of  Necessary  When, — In  an  action  to  recover  for  extra  work  per* 
formed  at  the  request  of  the  defendant,  the  defendant  requested  the 
court  to  give  an  instruction  to  the  jury  based  upon  the  aesnmed  pod* 
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tion  that  the  plaintiflf  was  reqiiired  to  show,  before  he  could  recover 
that  the  defendant's  engineer  had  certified  under  the  contract  that 
the  contract  had  been  completely  performed. 
Heldf  that,  as  the  action  was  for  work  performed  outside  of  the  contract- 
it  could  not  be  governed  by  the  contract,  and  that  the  instruction  was 
correctly  refused.    That  the  evidence  supports  the  verdict,  see  opinion. 

From  the  Floyd  Circuit  Court. 

G.  L.  Jewett  and  jff.  JE.  Jewett,  for  appellant. 

J.  V.  Kelso  and  C.  D.  Kelso,  for  appellees. 

Robinson,  C.  J. — This  action  was  commenced  by  the 
appellee  against  the  appellant  and  the  New  Albany  and 
Eastern  Railway  Company.  Said  last  named  corporation 
was  not  served  with  process,  and  did  not  appear  to  the 
action.  The  cause  was  tried  upon  the  issues  joined  upon 
the  first  paragraph  in  the  complaint,  which  sought  to  re- 
cover three  hundred  dollars  for  extra  work  done  in  the 
construction  of  a  railroad  bridge  over  Silver  Creek  near 
New  Albany  under  a  written  contract  executed  between 
the  appellees  and  George  •S.  Morrison  on  behalf  of  the 
appellant.  The  complaint  alleged  that  the  extra  work 
sued  for  was  in  excess  of  the  requirements  of  the  plans 
and  specifications  for  the  construction  of  said  bridge  un- 
der said  contract,  and  that  appellant  promised  and  agreed 
to  pay  appellees  a  fair  and  reasonable  compensation  there- 
for; that  said  work  in  excess  of  the  requirements  and 
specifications  so  done  consisted  in  dratlbing  all  the  corners 
of  all  the  abutments  of  said  bridge,  and  was  reasonably 
worth  three  hundred  dollars. 

The  answer  was  general  denial  and  payment.  The 
cause  was  tried  by  a  jury.  The  verdict  was  in  favor  of 
the  appellees  for  three  hundred  dollars.  Judgment  was 
rendered  on  the  verdict  over  a  motion  for  a  new  trial,  to 
which  exception  was  taken. 

The  argument  of  the  appellant  is  limited  to  the  alleged 
error  of  the  court  in  overruling  the  motion  for  a  new 
trial.     It  is  first  insisted  that  the  motion  for  a  new  trial 
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should  have  been  granted  because  the  verdict  of  the  jury 
was  not  sustained  by  sufficient  evidence. 

It  is  contended  by  the  appellant  that  the  answer  of  pay- 
ment was  fully  sustained  by  a  receipt  executed  by  the 
appellees  to  the  appellant  and  put  in  evidence  on  the  tri«l 
of  the  cause,  and  that  said  receipt  concluded  the  appellees 
from  asserting  a  claim  for  extra  work  done  under  the 
contract  set  out  in  the  complaint.  From  a  careful  exam- 
ination of  the  evidence,  when  the  rule  of  law  as  to  the  force 
and  effect  of  a  receipt  is  applied  thereto,  we  can  not  concur 
with  the  appellant  in  the  position  assumed. 

The  receipt  read  in  evidence  was  a  final  estimate  and 
statement  of  account  of  all  work  done  by  appellees 
under  the  contract  on  Silver  Creek  masonry,  setting  out 
specifically  the  kind  of  work  done  and  the  estimate  there- 
for, in  which  it  was  shown  there  was  a  balance  due  the 
appellees  and  that  appellees  received  said  balance  in  full 
of  said  account.  There  was  nothing  contained  in  the 
statement  of  the  account,  the  estimate  of  the  work  or  the 
receipt  in  any  form  covering  the  cost  of  the  extra  work 
in  " drafting  corners"  and  sued  for  in  this  action. 

There  was  evidence  which  tended  to  sustain  appellees' 
claim  for  "extra  work/'  There  was  also  evidence  that 
appellees  refused  to  sign  said  receipt  when  first  presented, 
and  accept  the  balance  due  them  as  shown  by  the  state- 
ment therein  without  payment  for  the  extra  work  claimed. 
There  was  also  evidence  that  tended  to  show  that  when 
appellees  did  in  fact  sign  the  receipt  they  still  claimed 
payment  for  extra  work,  and  that  the  appellant  claimed 
that  the  receipt  was  in  full  payment,  that  the  "  drafting 
of  the  corners  "  was  not  "  extra  work,"  but  came  under 
the  provisions  of  the  contract,  and  was  contained  in  the 
account  and  estimate  of  the  work.  The  contention,  there- 
fore, upon  the  trial  of  the  cause,  upon  this  branch  of  the 
case  was  whether  appellees  were  entitled  to  payment  for 
the  extra  work  claimed,  or  whether  the  same  came  under 
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the  provisions  of  the  contract,  and  had  been  paid  for  when 
appellees  signed  the  receipt  for  the  purported  balance  due 
on  the  account. 

The  question  under  these  facts  is  obvious,  '^  were  the 
appellees  concluded  by  the  receipt  from  asserting  a  claim 
for  *  extra  work '  under  the  contract,  if  such  extra  work 
was  not  in  fact  included  in  said  estimate  and  account  and 
paid  for  at  the  time  of  the  execution  of  said  receipt  ?  " 

The  law  is  settled  by  the  decisions  of  the  Supreme 
Court  of  this  State  that  a  receipt  is  only  prima  facie  proof 
of  payments,  and  is  not  conclusive.  A  receipt  will  not 
work  an  estoppel,  and  may  be  explained,  controlled, 
qualified  or  even  contradicted  by  parol  evidence.  Henry 
V.  Henryy  11  Ind.  236 ;  Moore  v.  Korty,  11  Ind.  341 ;  Krutz 
V.  Oraig,  53  Ind.  661;  Pauley  v.  Weisart,  59  Ind.  241; 
Beedle  v.  ^ate^  ex  rel.y  62  Ind.  26;  Lash  v.  Bendelly  72 
Ind,  475;  Scott  v.  Scott,  105  Ind.  584;  Adams  v.  DaviSy 
109  Ind.  10. 

The  evidence  in  this  ease  seems  to  hayp  been  confined 
to  the  rule  laid  down  in  these  caseQ,  and  to  have  tended  to 
sustain  appellees^  claim  that  extra  work  had  been  done  on 
said  bridge,  for  the  payment  of  which  appellant  was  lia- 
ble, and  that  the  same  was  not  contained  in  or  paid  for  in 
the  receipt  introduced  in  evidence. 

It  is  next  claimed  by  appellant  that,  as  the  appellee  did 
not  show  under  a  provision  in  the  contract  to  that  effect, 
that  the  appellant's  engineer  had  certified  that  the  work 
■was  fully  completed,  appellee  had  no  right  of  action. 
It  would  perhaps  be  sufficient  to  say  that  .this  stipulation 
in  the  contract  did  not  apply  to  the  claim  made  in  this 
action  for  extra  work,  but  the  absence  of  such  evidence 
was  not  fatal  to  the  appellees'  cause  of  action  because  ap- 
pellant failed  and  refused  to  pay  for  the  extra  work  in 
drafting  said  corners  on  the  ground  that  there  was  no 
liability. 

'*  If  a  party  to  a  contract,  who  is  entitled  to  the  benefit 
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of  a  condition,  upon  the  performance  of  which  his  respon- 
Bibility  is  to  arise,  dispense  with,  or  by  any  act  of  his 
own  prevents,  the  performance,  the  opposite  party  is  ex- 
cused from  proving  a  strict  compliance  with  the  condi- 
tion."    Ohio  Falls  Car  Co.  v.  Menzies,  90  Ind.  83. 

The  last  claim  of  the  appellant  is  that  the  court  erred 
in  refusing  to  give  the  jury  instruction  numbered  three, 
which  instruction  was  based  upon  the  position  assumed 
by  the  appellant  that  appellees  were  required  to  show  be- 
fore they  could  recover  in  this  action  that  appellant's  en- 
gineer had  certified  under  the  contract  that  the  contract 
had  been  completely  performed.  We  have  disposed  of 
this  question  in  holding  that  the  failure  of  the  engineer 
to  make  such  certificate  was  not,  under  the  evidence,  fatal 
to  appellees'  right  of  recovery  in  this  action. 

The  court  did  not  err  in  overruling  appellant's  motion 
for  a  new  trial. 

The  judgment  is  afiirmed  at  appellant's  costs. 

Filed  March  2, 1892;  petition  for  a  rehearing  overrnled  April  16, 1892. 


No.  612. 

The  Evansvillb  and  Terre  Haute  Railroad  Com- 
pany V.  Kendall. 

Bill  op  Exceptions. — Apparent  Ommion  of  Evidenee, — Supreme  CowU — Al- 
thongh  a  bill  of  exceptions  concludes  with  the  usual  formula,  *'  this 
was  all  the  evidence  given  in  the  case,"  yet  if,  on  the  face  of  the  bill» 
there  is  an  apparent  omission  of  evidence,  the  Supreme  Court  will  not 
consider  or  decide  any  question  which  depends,  for  its  proper  decision^ 
upon  the  evidence  in  the  cause. 

From  the  Parke  Circuit  Court. 

/.  E.  Iglehart  and  E.  Taylor^  for  appellant. 

/.  G.  McNuit,  F.  A.  McNutt  and  S.  D.  Pmit,  for  appellee. 

New,  J. — This  action  was   begun   in    the  Vigo   Circuit 
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Court.  The  venue  was  afterwards  changed  to  the  Parke 
Circuit  Court,  where  the  case  was  tried  by  a  jury,  with  ver- 
dict and  judgment  in  favor  of  the  appellee  for  the  sum  of 
nine  hundred  dollars. 

It  is  alleged  in  the  appellee^s  complaint  that  the  appel- 
lant's railroad  track  crosses  Crawford  street,  a  public  high- 
way in  the  city  of  Terre  Haute,  and  that  public  travel  might 
cross  said  track  at  its  intersection  with  said  street  the  appel- 
lant constructed  at  that  point  a  plank  crossing;  that  s^id 
crossing  was  so  negligently  built  that  there  was  an  aperture 
of  three  and  one-half  inches  between  one  of  the  rails  of  said 
track  a^d  said  plank  crossing,  and  that  the  appellee's  horse, 
while  being  driven  across  the  same,  without  fault  on  the  part 
of  the  driver,  got  its  left  hind  foot  into  said  aperture  by 
reason  of  the  appellant's  said  negligence,  and  said  foot  was 
thereby  so  wrenched,  maimed  and  broken  as  to  render  said 
horse  worthless,  to  the  appellee's  damage  fifteen  hundred 
dollars. 

The  complaint  was  answered  by  a  general  denial. 

The  appellant  assigns  as  error  the  overruling  of  the  mo- 
tion for  a  new  trial. 

The  reasons  assigned  for  a  new  trial  are,  that  the  verdict 
of  the  jury  is  not  sustained  by  sufficient  evidence,  that  the 
verdict  is  contrary  to  law,  and  that  the  damages  assessed  are 
excessive. 

The  questions  discussed  by  counsel  for  the  appellant  re- 
late to  the  condition  of  the  crossing  in  the  respects  alleged 
in  the  complaint,  and  the  nature  and  extent  of  the  injury 
sustained  by  the  horse.  They  claim,  in  other  words,  that 
upon  the  evidence  the  verdict  should  have  been  for  the  ap- 
pellant. 

Counsel  for  the  appellee,  however,  make  the  point,  that 
this  question  can  not  be  considered  by  this  court,  for  the  rea- 
son that  it  appears  from  the  bill  of  exceptions  itself  that  it 
does  not  contain  all  the  evidence  given  in  the  cause. 

Upon  examination  we  find  this  to  be  true. 
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The  bill^  at  the  proper  place,  contains  the  appropriate 
words,  "  this  was  all  the  evidence  given  in  the  cause,"  but  it 
affirmatively  appears  from  the  bill  that  it  does  not  contain 
all  the  evidence  given. 

John  L.  O^Donnell  testified  as  a  witness  for  the  appellant. 
At  the  close  of  his  examination  in  chief  we  find  the  follow- 
ing :  "And  on  cross-examination  he  testified  as  follows :    * 

With  this  statement  we  must  presume  that  O^Donnell  gave 
testimony  upon  cross-examination  which  has  been  omitted 
from  the  bill  of  exceptions. 

It  is  well  settled  that  although  the  bill  of  exceptions  con- 
cludes with  the  words,  "  This  was  all  the  evidence  given  in 
the  cause,"  yet,  if  it  affirmatively  appears  from  the  bill  that 
it  does  not  contain  all  the  evidence  given,  this  court  will  not 
consider  and  decide  any  question  which  depends  upon  the 
evidence  for  its  proper  solution.  Collins  v.  Collins^  100  Ind. 
266 ;  Reed  v.  CAeney,  111  Ind.  387 ;  Conger  v.  Land^  112 
Ind.  263;  Eoam  v.  Schafer,  119  Ind.  49. 

In  Collins  v.  Collins,  supra,  it  was  stated  in  the  bill  of  ex- 
ceptions that  certain  witnesses  "  testified  as  follows,"  but  their 
evidence  was  not  set  out.  The  bill  of  exceptions  contained 
the  usual  statement,  "  This  was  all  the  evidence  given  in  the 
cause."  The  court  in  that  case  said  :  "  With  the  statement 
in  the  bill  of  exceptions  as  to  three  different  witnesses,  that 
the  witness  '  testified  as  follows,'  we  can  not  presume  that  the 
witness  did  not  testify,  and  that,  for  this  reason,  his  testimony 
was  omitted.  If  the  three  witnesses  did  not  testify  on  the 
trial,  the  appellants  ought  to  have  had  their  bill  of  exceptions 
corrected  before  they  brought  their  appeal  to  this  court." 

We  are  compelled  to  treat  the  record  as  not  containing  all 
the  evidence,  and  must  therefore  presume  in  favor  of  the  ac- 
tion of  the  court  below  in  overruling  the  motion  for  a  new 
trial. 

The  judgment  is  affirmed,  with  costs. 

Filed  April  13, 1892. 
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No.  458. 

SwoPB  V.  Paul  et  al. 

CoNYKBSiON.— Oenmi/  DenicUf  Evidence  Under  to  Show  Frattdideni  Tramjer 
cf  PerwMl  I^'operly, — In  an  action  for  conversion  of  personal  property, 
the  defendant;  under  the  general  denial,  maj  show  that  the  property 
was  and  is  the  property  of  a  third  person,  and  that  such  third  person 
transferred  it  to  the  plaintiff,  with  the  latter's  knowledge,  without  con- 
sideration, with  intent  to  cheat,  hinder  and  delay  the  defendant  in  col- 
lecting his  claims  against  such  third  person  to  satisfy  which  the  prop- 
erty had  heen  sold  to  the  defendant  on  execution. 

Same. — Oompla%ni,Si^gieiency. — In  an  action  of  conversion  it  is  not  necessary 
to  show  in  the  complaint  the  origin  of  the  plaintiff's  right  to  posses- 
sion of  the  property,  nor  the  derivation  of  his  title  thereto. 

From  the  Morgan  Circuit  Court. 
/.  V.  Mitchell,  B.  N,  Lamb  and  B.  Hill,  for  appellant. 
W.  B.  Harrison,  J.  H.  Jordan  and  0.  Matthews,  for  ap- 
pellees. 

BlacK;  J. — The  appellant  sued  the  appellees  for  unlaw- 
fully taking  and  carrying  away  and  unlawfully  converting 
to  their  own  use  certain  personal  property  of  which  the  ap* 
pellant  was  lawfully  possessed. 

The  appellees  answered  by  general  denial.  A  jury  re- 
turned a  verdict  for  the  appellees.  The  appellant's  motion 
for  a  new  trial  was  overruled. 

The  discussion  of  counsel  in  this  court  relates  in  great 
part  to  the  admission,  over  the  appellant's  objections^  of  evi- 
dence tending  to  prove  that  the  property  in  controversy  was 
owned  by  one  William  Swope,  son  of  the  appellant,  Samuel 
Swope ;  that  it  was  mortgaged  to  the  appellant  by  said  Will- 
iam for  the  purpose  of  defrauding  his  creditors,  and  was 
accepted  under  the  mortgage  by  the  appellant  with  knowl- 
edge on  his  part  of  the  mortgagor's  fraudulent  intent;  that 
the  appellee  Eli  Jackson  recovered  a  judgment  against  said 
William  Swope,  and  caused  execution  to  be  issued  thereon  to 
the  appellee  James  W.  Paul,  sheriff,  and  that  he,  as  sheriff^ 
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levied  the  execution  upon  the  mortgaged  property,  and  sold 
it  to  his  co-defendant  to  satisfy  the  execution. 

It  is  contended  that  this  evidence  was  not  admissible  un- 
der the  issue  formed,  and  that  it  could  not  be  admitted  prop- 
erly except  under  an  affirmative  ausvrer  setting  up  the  &cts 
which  it  tended  to  prove. 

The  complaint  alleged  generally  that  the  appellant  was 
lawfully  possessed  of  the  property,  without  showing  the  ori- 
gin of  his  possession  or  alleging  the  derivation  of  bis  right 
thereto.  He  was  not  restricted  to  the  proof  of  any  particu- 
lar origin  of  a  lawful  possession. 

Under  the  general  denial  the  appellees  were  entitled  to 
introduce  evidence  tending  to  prove  that  the  pretended  title 
upon  which  the  appellant's  possession  was  based,  as  devel- 
oped by  the  evidence,  was  void  as  against  the  appellees,  and 
that  the  disturbance  of  that  possession  by  the  appellees  was 
not  wrongful. 

To  support  an  action  for  conversion  it  must  be  shown  that 
the  plaintiff,  at  the  time  of  the  conversion,  had  a  general  or 
special  property  in  the  goods  and  the  possession  or  right  of 
possession.  Picquet  v.  McKay,  2  Blackf.  465 ;  Traylor  v. 
Horrall,  4  Blackf.  317;  Coffin  v.  Anderson,  4  Blackf.  395; 
Barton  v.  Dunning,  6  Blackf.  209;  Grady  v.  Newby,  6 
Blackf.  442;  Redman  v.  Gould,  7  Blackf.  861. 

In  an  action  for  conversion  the  defendant  may  show  title 
in  a  third  person.  Schermerhorn  v.  VanVolhenhurghy  II 
Johns.  529. 

In  Coffin  V.  Anderson,  supra,  the  declaration  charged  the 
defendant  with  having  converted  certain  bank  notes  belong- 
ing to  the  plaintiff.  It  was  held  that  a  special  plea  that  the 
notes  belonged  to  a  third  person  was  an  indirect  denial  of 
the  plaintiff's  property  in  the  notes,  and  a  denial  in  argu- 
mentative form  of  the  alleged  conversion,  and  that  such  de- 
fence, amounting  to  a  good  bar  to  the  suit,  should  have  been 
taken  advantage  of  under  the  general  issue. 

In  Bricker  v.  Hughes,  4  Ind.   146,  it  was  held  that  in 
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trover,  under  the  general  issue,  the  plaintiff  must  recover 
upon  the  strength  of  his  own  title  and  right  of  posseBsign, 
and  not  upon  the  defendant's  want  of  title. 

In  replevin  the  plaintiff  must  rely  upon  his  own  title^and 
not  upon  the  want  of  title  in  the  defendant;  and  under  an 
answer  of  general  denial  the  defendant  may  give  any  evi- 
dence tending  to  show  want  of  title  in  the  plaintiff^  and 
hence  may  show  title  in  himself  or  in  a  third  person.  Dama 
^r.  Warfitldy  38  Ind.  461;  Kennedy  v.  Shaw,  38  Ind.  474; 
ThontpBon  v.  Sweeiser,  43  Ind.  312 ;  Sparks  v.  Heritage,  45 
Ind.  66;  Caldwell  v.  Bruggermany  4  Minn.  270. 

In  Woodworth  v.  Knowlton,  22  Cal.  164,  an  action  of  re- 
plevin against  a  sheriff,  who  had  attached  the  goods  as  the 
property  of  a  third  person,  it  was  held  that  an  answer  tliat 
at  the  time  of  the  levy  upon  the  property  it  was  owned  by 
said  third  person  and  in  his  possession,  was  not  new  matter^ 
and  was  but  another  form  of  denial  of  the  plaintiff's  owner- 
Bhip  and  right  of  possession  set  forth  in  the  complaint. 

In  Branch  v.  Wiseman^  51  Ind.  1,  which  was  an  action 
of  replevin,  it  was  held  that  under  an  answer  of  generai  4e* 
nial  the  defendant  might  prove  that  he  was  a  constable  and 
held  the  property  as  such  by  virtue  of  a  levy  made  thereon 
by  him  under  an  execution  in  his  hands,  issued  on  a  judg- 
ment against  a  third  person,  and  that  the  property  was  owned 
by  the  plaintiff  and  such  third  person  jointly  as  partners. 

Farmer  v.  Calvertj  44  Ind.  209,  was  an  action  of  replevin. 
The  defendant  answered  by  a  general  denial  and  by  a  spe- 
cial paragraph  alleging,  in  substance,  that  he  was  sheriff^  iind 
as  such  seized  and  held  the  property  by  virtue  of  a  writ  is- 
sued in  attachment  proceedings  against  the  plaintiff's  son, 
who  was  the  owner  of  the  property.  The  plaintiff  in  reply 
denied  generally  the  allegations  of  the  answer,  and  denied 
specially  that  his  son  was  the  owner,  and  reasserted  the 
plaintiff's  ownership.  The  plaintiff  proved  the  purchase  of 
the  propei*ty  from  his  son.  The  defendant  introduced  evt- 
VoL.  4.— 30 
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dence  tending  to  show  that  the  sale  was  made  by  the  son  to 
defraud  bis  creditors,  and  that  the  plaintiff  was  aware  of  such 
purpose.  The  court  said :  "  We  think  the  evidence  was 
within  the  issue^  and  that  the  question  was  raised  bj  the 
pleadings,  without  specially  pleading  the  facts,  whether  such 
sale  was  made  in  good  faith  or  fraudulently.^' 

Lane  v.  Sparks,  75  Ind.  278,  was  an  action  of  replevin. 
There  was  an  answer  of  general  denial.  There  was  also  an 
affirmative  paragraph  of  answer,  which  the  court  struck  out, 
alleging,  in  effect,  that  the  defendants  held  the  property  under 
an  execution  issued  on  a  judgment  against  the  owner  of  the 
property,  who,  after  the  rendition  of  the  judgment  and  before 
the  issuing  of  the  execution,  for  the  purpose  of  defrauding  his 
creditors,  transferred  the  property  to  the  plaintiff.  It  was 
held  that,  if  the  transfer  to  the  plaintiff  was  fraudulent,  the 
property,  so  far  as  the  vendor's  creditors  were  concerned,  re- 
mained in  the  vendor;  that  the  plaintiff  could  only  recover 
upon  the  strength  of  his  own  title,  and  that  the  real  defence 
presented  by  the  special  answer  was  property  in  a  third  per- 
son, the  execution  debtor,  and  was  included  in  the  answer 
of  general  denial. 

In  Robinson  v.  Frosty  14  Barb.  536,  an  action  for  conver- 
sion, it  was  held  that  an  answer  of  general  denial  denied  not 
only  the  conversion,  but  also  the  plaintiff's  title,  and  that 
under  it  evidence  that  the  plaintiff  had  no  title  to  the  prop- 
erty was  admissible.     See  Jones  v.  RahiUyy  16  Minn.  320. 

In  Davis  v.  Hoppock^  6  Duer,  254,  an  action  for  conver- 
sion, it  was  held  that  under  an  answer  of  denial  of  owner- 
ship and  right  of  possession  in  the  plaintiff  it  was  compe- 
tent for  the  defendant  to  prove  ownership  and  right  of  pos- 
session in  a  third  person. 

In  Gerard  v.  Jones,  78  Ind.  378,  an  action  for  conversion, 
in  considering  the  action  of  the  court  in  striking  out  a  por- 
tion of  a  paragraph  of  answer,  it  was  said  :  "From  the  na- 
ture of  the  complaint,  which  charges  the  appellants  with  the 
wrongful  conversion  of  property,  there  can  not  well  be  a 
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confession  and  avoidance,  and  any  evidence  which  would 
tend  to  jastify  their  appropriation  of  the  money  or  property 
to  their  own  uses  must  be  admissible  under  the  general  is- 
sue/' 

In  Ford  v.  Griffiuy  100  Ind.  85,  an  action  for  conversion, 
there  was  an  answer  of  general  denial,  and  a  second  para- 
graph of  answer  alleging,  in  effect,  that  a  third  person  mort- 
gaged the  property  to  the  plaintiff  to  defraud  the  creditors 
of  the  mortgagor ;  that  in  pursuance  of  the  fraudulent  con- 
spiracy the  mortgage  was  foreclosed,  and  the  property  was 
purchased  at  the  foreclosure  sale  by  the  plaintiff  for  the 
mortgagor,  who  retained  possession  during  his  lifetime,  and 
that  the  defendant  was  the  administrator  of  the  deceased 
mortgagor  and  found  the  property  at  his  residence,  took  pos- 
session, as  administrator,  sold  it  and  distributed  the  pro- 
ceeds under  order  of  court,  he  having  no  knowledge  but  that 
it  belonged  to  his  intestate. 

It  was  said  by  the  court  that  this  special  paragraph  was 
merely  an  argumentative  denial  of  the  conversion  alleged  in 
the  complaint,  the  substance  of  it  being  that  there  was  no 
conversion,  and  that  every  material  fact  alleged  could  have 
been  given  in  evidence  under  the  general  denial. 

The  decisions  upon  the  matter  in  discussion  are  not  har- 
monious. We  deem  it  to  be  consonant  with  the  meaning 
and  purpose  of  our  code  of  procedure  to  sustain  the  rulings 
of  the  court  b^low  in  the  admission  of  the  evidence  in  ques- 
tion. 

It  tended,  not  to  prove  title  or  right  of  possession  in  a 
third  person,  a  fraudulent  mortgagor, which  he  could  assert,  , 
but  to  prove  that  at  the  time  of  the  alleged  conversion  the 
goods  were,  as  between  the  parties  to  this  action,  goods  which 
the  appellees  had  a  right  to  take  as  the  property  of  said 
mortgagor,  by  virtue  of  an  execution  as  against  which  the 
appellant's  claim  of  property  and  possession  was  void.  The 
fects  so  put  in  evidence  by  the  appellees  tended  to  disprove 
the  appellant's  claim  of  lawful  possession  and  his  charge  of 

Digitized  by  CjOOQIC 


468        APPELLATE  COURT  OF  INDIANA, 

Swope  V.  Paul  e<  at 

unlawful  taking  and  conversion.  They  were  admissible  un- 
der the  general  denial. 

The  record  shows  that  counsel  for  the  appellant  offered  to 
introduce  in  evidence  what  they  in  the  offer  stated  to  be  the 
papers  and  judgment  in  an  action  brought  by  the  appellee 
Eli  Jackson  against  said  William  Swope  and  his  wife, 
Amanda  Swope^  to  set  aside,  as  fraudulent^  a  deed  of  con- 
veyance of  real  estate  made  by  said  William  to  said  Amanda, 
which  counsel  stated  to  be  a  part  of  the  transaction  in  which 
the  chattel  mortgage  of  the  property  here  in  dispute  was 
given  by  said  William  to  the  appellant,  it  being  also  stated 
by  counsel  that  in  said  action  said  deed  was  decided  to  be 
valid.     The  offered  evidence  was  excluded. 

The  appellant  was  not  a  party  to  the  action  in  which  said 
judgment  was  rendered,  and  that  suit  did  not  relate  to  the 
property  here  involved  in  controversy;  that  adjudication 
could  not  bind  the  appellees  upon  the  question  of  fraud  in 
the  execution  of  the  chattel  mortgage. 

The  excluded  papers  and  judgment  are  not  set  forth  in  the 
record.  We  do  not  know  their  contents,  subject-matter  or 
effect,  except  as  stated  generally  in  the  offer  of  proof.  As 
the  record  does  not  show  what  the  rejected  evidence  was,  we 
have  no  proper  means  of  determining  as  to  its  competency 
or  materiality,  and  we  can  not  reverse  the  judgment  because 
of  its  exclusion,  even  if  it  were  apparently  competent  and 
material  upon  the  statement  of  counsel  in  making  the  offer* 
Rucker  v.  Steelman,  97  Ind.  222  ;  Wilcox  v.  Majors,  88  Ind. 
203 ;  Ferguson  v.  Hirsch,  54  Ind.  337. 

The  appellees  introduced  in  evidence  the  complaint,  an* 
swer,  judgment  and  execution  in  the  cause  of  the  appellee 
Eli  Jackson  against  said  William  Swope.  Aside  from  the 
appellant's  objection,  already  noticed,  that  this  was  not  com- 
petent evidence  under  the  general  denial,  the  only  reason 
urged  against  it  is  that  the  complaint  and  answer  were  im- 
material and  incompetent,  and  threw  no  light  upon  the 
issues. 
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A  judicial  record,  as  evidence,  is  an  entire  thing,  and  if  it 
be  admissible  in  evidence  for  any  purpose,  all  its  parts  are 
admissible.  StatCy  ex  reL,  v.  Hawkins,  81  Ind.  486,  and  au- 
thorities there  cited. 

The  question  here  is  not  whether  the  admission  of  a  rec- 
ord, wherein  the  pleadings  were  not  included,  would  have 
been  allowable,  but  is  whether  the  pleadings  were  admissible 
as  parts  of  a  record  otherwise  admissible.  In  connection 
with  other  parts  of  the  record  so  introduced,  they  showed 
that  a  short  time  before  the  execution  of  the  chattel  mort- 
gage by  William  Swope  to  the  appellant,  the  appellee  Jack- 
son became  a  creditor  of  said  William,  and  entitled  to  main- 
tain an  action  to  set  aside  his  conveyances  made  to  defraud 
his  creditors.     The  entire  record  was  material. 

We  can  not  reverse  the  judgment  because  of  alleged  in- 
Bufficiency  of  the  evidence,  inasmuch  as  there  was  evidence 
tending  to  sustain  the  verdict. 

Other  questions  discussed  by  counsel  are  sufficiently  dis- 
posed of  in  what  has  been  said  as  to  the  admissibility  of  ev- 
idence of  fraud  in  the  transaction  between  said  William 
Swope  and  the  appellant. 

The  judgment  is  affirmed. 

Filed  AprU  27, 1892. 


No.  477. 

The  Pennsylvania  Company  v.  rRUNB. 

'Railroad.  ^MaxTitenance  of  Highway  Oroising. — Where  a  railroad  com- 
pany Crowes  a  street  or  highway  with  its  track,  the  company  must 
maintain  the  street  or  highway  in  a  reasonably  safe  condition  for  the 
use  of  the  public. 

With  ESSES. — Fhydeian  as  an  Expert — Injvry  to  Penan. — It  is  competent  to 
ask  a  medical  witness  his  opinion  as  to  the  probable  cause  of  an  injury 
to  8  person,  or  its  probable  results. 
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P&ACTICE. — Improper  Question  BesuUinyin  no  Injury  to  Person  Complaining. — 
An  improper  question,  as  one  calling  for  a  conclusion,  which  does  not 
mislead  the  jury,  is  not  such  an  error  as  renders  a  new  trial  necessary. 

Same. — Oo7idUion,<^ Bailroad  Oroesing  at  Time  of  Iiyury  and  IViaL — Quegtion 
why  no  Change  was  Made,  Improper, — Where  the  suit  is  to  recover  dam- 
ages for  an  injury  occasioned  by  a  defective  railroad  crossing,  it  is  com- 
petent to  prove  that  the  condition  of  the  crossing  is  the  same  at  the 
time  of  the  trial  as  at  the  time  of  the  injury,  but  it  is  not  competent  to 
prove  why  no  change  was  made  in  its  condition. 

From  the  Knox  Circuit  Court. 

W.  G.  Johnson  and  8.  0.  Pickens,  for  appellant. 

W.  A.  CvXlop  and  (7.  B.  Kessinger,  for  appellee. 

BoBiNBONy  C.  J. — The  appellee^  a  girl  thirteen  years  old 
when  this  cause  was  commenced  in  the  circuit  court,  and 
who  was  allowed  by  the  court,  on  a  proper  application,  to 
prosecute  this  action  as  a  poor  person,  sued  the  appellant  for 
personal  injuries  sustained  by  her  while  on  her  way  to  school, 
caused  by  the  negligence  of  the  appellant  in  not  maintain- 
ing a  proper  crossing  at  the  intersection  of  two  streets  in  the 
city  of  Vincennes,  and  that  while  crossing  appellant's  rail- 
road track,  on  Main  street,  in  said  city,  she  was  injured,  as 
alleged  in  the  complaint,  and  sought  to  recover  damages  in 
this  action  for  the  alleged  injury  sustained. 

The  appellant  demurred  to  the  complaint,  which  was  over* 
ruled,  and  exception  saved. 

The  answer  of  the  appellant  was  general  denial. 

The  cause  was  tried  by  a  jury,  with  a  verdict  and  judg- 
ment for  the  appellee. 

There  was  a  motion  by  the  appellant  for  a  new  trial,  which 
was  overruled,  and  exception  saved. 

The  alleged  error  of  the  court  in  overruling  the  demurrer 
to  the  complaint,  and  in  overruling  the  motion  for  a  new 
trial,  constitutes  the  assignment  of  errors. 

The  argument  of  the  counsel  for  the  appellant  is  first  ad- 
dressed to  the  alleged  error  of  the  court  in  overruling  the 
demurrer  to  the  complaint. 
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The  complaint  is  lengthy^  and  it  is  necessary  to  set  out 
only  such  parts  thereof  as  present  the  question  assumed  in 
argument  by  counsel  for  the  appellant. 

The  complaint  alleged  that  the  main  track  and  side-tracks 
of  the  appellant's  road  passed  along  and  parallel  with 
Eleventh  street,  in  the  city  of  VincenneS|  and  intersected 
Main  street  in  said  city  ac  right  angles ;  that  parallel  with 
Main  street^  and  on  the  souths  runs  a  ditch  three  feet  wide 
and  ti970  and  one-half  feet  deep,  which  ditch  was  crossed  by 
the  main  track  and  side-track  of  said  road  ;  that  said  ditch 
was  immediately  under  the  portion  of  said  track  which  was 
used  by  foot  passengers-  up  and  down  Main  street,  and  travel 
over  the  track  and  side-tracks  of  the  appellant's  road ;  that 
said  ditch  was  covered  over  the  most  part  at  the  intersection 
of  Main  and  Eleventh  streets  with  oak  plank  two  inches 
thick,  but  that  the  appellant  had  carelessly  and  negligently 
suffered  a  portion  of  said  sidewalk,  between  the  rails  of  said 
road,  to  remain  open  for  a  space  of  about  five  inches  wide 
and  three  feet  long  between  the  rails  of  appellant's  side-track, 
upon  said  sidewalk,  and  immediately  over  said  ditch,  and  on 
the  south  side  of  said  street ;  that  the  appellant  had  care- 
lessly and  negligently  suffered  and  permitted  said  crossing  to 
become  out  of  repair  and  dangerous  to  travel  thereon,  and 
carelessly  and  negligently  suffered  and  permitted  said  cross- 
ing to  remain  in  said  condition  for  a  great  length  of  time; 
that  the  appellee,  who  lived  on  the  east  side  of  said  track, 
and  while  going  to  school,  and  her  route  lying  along  and  over 
said  track  at  the  intersection  of  Main  with  Eleventh  street, 
in  said  city,  and  while  so  crossing  said  tracks  on  the  side- 
walks thereof  on  Main  street,  where  the  same  passes  over 
the  side-track,  and  at  the  point  where  appellant  had  care- 
lessly and  negligently  permitted  said  ditch  to  remain  open  as 
aforesaid,  the  appellee,  without  fault  or  negligence  on  her 
part,  and  while  exercising  due  care,  fell  into  said  opening 
between  the  rails  of  said  track,  one  of  appellee's  legs  passing 
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into  said  opening  to  her  knee^  causing  her  to  fall  and  there* 
by  to  be  greatly  and  permaneDtly  injured,  etc. 

Counsel  for  appellant  concede  in  argument  that  where  a 
railroad  company  crosses  a  street  or  highway  with  its  tracks 
the  law  imposes  a  duty  upon  it  to  maintain  the  street  or 
highway  in  a  reasonably  safe  condition  for  the  use  of  per- 
sons lawfully  upon  such  street  or  highway,  but  assumes  that 
the  complaint  does  not  present  a  case  of  failure  on  the  part 
of  the  appellant  to  discharge  its  duty  in  that  respect,  for  the 
reason  that  the  allegations  of  the  complaint  do  not  show  that 
the  injury  to  the  appellee  occurred 'in  the  street  at  any  point 
where  it  was  the  duty  of  the  appellant  to  maintain  a  safe 
crossing.  We  think  the  complaint  alleged  with  sufficient 
certainty  that  at  the  point  in  the  street  where  it  was  alleged 
that  the  appellee  received  the  injury  complained  of  it  was 
the  duty  of  the  appellant  to  maintain  the  street  in  a  safe  con- 
dition for  the  use  of  persons  lawfully  upon  it,  and  that  under 
the  allegations  in  the  complaint,  by  reason  of  the  negligence 
of  the  appellant  in  failing  to  maintain  said  street  at  said 
point  the  appellee  received  said  injury,  it  was  not  error  to 
overrule  the  deniiurrer  to  the  complaint. 

Under  the  alleged  error  of  the  court  in  overruling  the 
motion  for  a  new  trial  appellant  claims  that  the  court  erred 
in  permitting  the  counsel  for  the  appellee  to  propound  to 
Dr.  Bedell,  a  witness  on  behalf  of  the  appellee,  the  follow- 
ing question  :  "  Now,  taking  the  injury  as  you  found  it  there, 
and  taking  your  experience  as  a-  physician  and  surgeon  of 
eleven  years'  standing  what  would  probably  cause  such  an 
injury  as'  you  found  the  child  suffering  with  when  she  came 
to  see  you?'' 

And  in  permitting  said  witness  to  answer  said  question  as 
follows :  *'  A  severe  strain  would  be  the  result  of  an  injury 
of  that  kind,  that  she  was  suffering  from;  it  could  be  pro- 
duced by  it." 

The  witness  was  shown  to  be  competent  to  testify  as  to 
the  matter  sought  to  be  elicited  by  the  answer  to  said  ques- 
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tion.  It  is  competent  to  ask  a  medical  witness  his  opinion 
as  to  the  probable  cause  of  an  injury  to  a  person  or  its  prob- 
able results.  Louisvilley  etc.,  JB.  W.  Cb.  v.  LucaSy  119  Ind. 
583. 

The  next  complaint  made  hj  the  appellant  is  that  the 
court  erred  in  overruling  the  motion  to  strike  out  certain 
parts  of  the  evidence  of  Charles  Heady,  a  witness  on  behalf 
of  the  appellee.  This  witness  testified  as  to  certain  measure- 
ments he  had  made  with  others  as  to  the  size  and  dimen- 
sions of  the  opening  at  the  point  where  appellee  claimed  she 
sustained  the  injury  complained  of;  that  part  of  the  evidence 
of  this  witness  which  the  motion  proposed  to  strike  out  was 
as  follows : 

Q.  ^'  I  will  ask  you  what  care  you  exercised  in  making 
these  measurements?^^ 

A.  "  Because  I  was  called  to  go  and  measure  it,  therefore 
I  was  careful  in  measuring  it.'' 

The  grounds  upon  which  the  motion  was  based  was  that 
the  statement  of  the  witness  ^'  that  he  was  careful "  was  a 
conclusion.  Substantially  the  same  question  was  presented 
by  the  appellant's  motion  as  to  another  question  and  answer 
in  the  testimony  of  the  same  witness.  Applying  the  tech- 
nical rule  as  to  the  care  used  by  the  witness  in  making  the 
measurement,  the  jEinswer  was,  in  a  sense,  a  conclusion,  but 
when  taken  in  connection  with  the  other  evidence  of  the 
witness  as  to  the  manner  of  making  the  measurements  and 
the  care  used,  gave  the  jury  a  full  knowledge  of  how  the 
measurements  were  made  and  the  care  used  in  making  them, 
and  no  harm  could  have  resulted  to  the  appellant  by  the 
evidence  of  this  witness  which  the  motion  proposed  to  strike 
out. 

Thomas  McKeever  was  a  witness  on  behalf  of  the  appel- 
lant, and  counsel  for  appellant  asked  the  witness  this  ques- 
tion :  "  I  will  ask  you  to  state  to  the  jury  why  it  was  that 
the  plank  was  not  disturbed,  if  you  know?"  The  appellee 
objected  to  this  question,  which  objection  the  court  sus- 
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taiiied,  and  this  ruling  constitutes  another  cause  assigned  in  ' 
the  motion  for  a  new  trial  that  is  argued  by  counsel  for  the 
appellant. 

It  was  competent  for  the  appellant  to  prove  no  change 
had  been  made  at  the  point  in  the  crossing  of  the  street 
where  the  appellee  claimed  to  have  received  the  injury,  be- 
tween the  time  of  the  injury  and  the  time  of  the  trial,  and 
the  appellant  was  permitted  to  prove  this  fact,  but  to  have 
the  witness  state  why  no  change  was  made  was  clearly  in- 
competent, and  the  objection  thereto  was  correctly  sustained. 

The  last  contention  of  the  appellant  is  that  the  court  erred 
in  refusing  to  give  the  jury  the  following  instruction  : 

"  If  the  plaintiff  received  the  injury  complained  of  as  al- 
leged it  was  her  duty  and  the  duty  of  her  mother  to  have 
the  injury  promptly  and  properly  treated  to  relieve  the 
pain  and  suffering  and  effect  a  cure,  and  if  you  find  from  the 
evidence  that  they  neglected  and  failed  to  do  this,  and  that 
if  such  treatment  had  been  given,  the  pain  and  suffer- 
ing would  have  been  relieved  and  said  injury  cured  within 
eight  or  ten  months,  then  you  can  not  give  the  plaintiff  any 
damages  for  permanent  injury  to  her  leg  nor  for  any  pain 
and  suffering  resulting  from  such  failure  to  have  said  injury 
promptly  and  properly  treated."  As  to  whether  this  in- 
struction contained  a  correct  statement  of  the  law  it  is  not 
necessary  for  us  to  determine,  as  the  court  gave  the  jury  an 
instruction  in  place  of  the  one  refused  that  was  not  substan- 
tially different,  and  fully  embraced  the  questions  contained 
in  the  instruction  refused. 

These  are  all  the  questions  presented  in  argument  by  the 
appellant.  We  find  no  error  in  the  case  for  which  it  should 
be  reversed. 

The  judgment  is  therefore  affirmed. 

Filed  April  15. 1892. 
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No.  623. 

Heady  et  al.  v.  Boden  bt  al. 

Infant.—  Promissory  Note. —  Raiifieation, —  Consideration. —  iVowiiw  to  Pay 
Made  to  Agent* — The  note  of  an  infant  is  voidable  only,  and  not  void. 
A  promise  made  by  the  infant,  on  attaining  his  age,  to  pay  it  is  bind- 
ing, and  needs  no  new  consideration.  Such  a  promise  may  be  made  to 
the  payee  or  his  agent. 

Pr^ctioe.— Judgment  Against  D^endant  Failing  to  Answer  Without  DefauU- 
ing  Him. — A  judgment  against  a  defendant,  who  has  not  answered, 
and  who  is  not  defaulted,  is  nothing  more  than  an  irregularity,  not  suf- 
ficient to  reverse  the  case  on  appeal. 

From  the  Hamilton  Circuit  Court. 

T.  /•  Kane  and  T.  P.  DaviSy  for  appellants. 

B.  R,  Stephenson  and  W.  B.  Fei^tig,  for  appellees. 

New,  J. — This  was  an  action  by  the  appellee  against  the 
appellants  and  one  Charles  Richart  upon  a  promissory  note 
executed  by  them  to  the  appellee. 

The  appellant  Larue  Heady  filed  an  answer  consisting  of 
one  paragraph,  alleging  that  at  the  time  of  the  execution  of 
the  note  sued  on,  he  was  an  infant  under  the  age  of  twenty- 
one  years. 

To  this  answer  the  appellee  filed  a  reply  containing  two 
paragraphs,  the  second  of  which  was  a  general  denial.  The 
first  paragraph  alleges  that  said  Larue  Heady,  after  he  ar- 
rived at  the  age  of  twenty-one  years,  and  before  the  com- 
mencement of  this  suit,  with  knowledge  that  he  was  not 
bound  by  said  note,  entered  into  an  agreement  with  plaintifi^ 
and  his  authorized  agent  for  that  purpose,  in  which  he  then 
and  there  promised  to  pay  said  note,  and  thereby  ratified  his 
execution  of  the  same. 

A  demurrer  to  this  paragraph  of  the  reply  was  overruled 
and  exception  reserved. 

There  was  a  trial  by  jury,  with  verdict  and  judgment  for 
the  appellee  in  the  sum  of  $220.50  against  the  appellants 
and  Richart.     The   latter,    upon   his  cross-complaint,  was 
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found  to  be  surety  for  the  appellants  on  said  note,  and  judg- 
ment was  entered  accordingly.     Kichart  does  not  appeal. 

It  has  been  suggested  that  the  appellant  Charles  W. 
Heady  did  not  answer,  was  not  defaulted,  and  that  the  rec- 
ord does  not  show  that  he  appeared. 

We  do  not  think  the  failure  to  default  the  said  appellant 
can  be  regarded  as  anything  more  than  a  mere  irregularity. 
He  has  joined  in  the  appeal  and  assigned  error,  in  which  no 
complaint  is  made  in  the  respects  referred  to.  See  WooUry 
V.  Grayson^  110  Ind.  149. 

A  motion  for  a  new  trial  made  by  the  appellant  Larue 
Heady  was  overruled. 

The  appellants  have  jointly  assigned  as  error  that  the 
complaint  does  not  state  facts  sufficient  to  constitute  a  cause 
of  action.  The  appellant  Larue  Heady  separately  for  him- 
self has  assigned  as  error  the  overruling  of  his  demurrer  to 
the  first  paragraph  of  the  reply,  and  the  overruling  of  his 
motion  for  a  new  trial. 

The  joint  assignment  of  error  by  the  appellants  and  the 
second  assignment  of  error  by  the  appellant,  Larue  Heady, 
are  waived  because  not  discussed. 

The  remaining  question  presented  for  our  decision  relates 
to  the  sufficiency  of  tlie  first  paragraph  of  the  reply  to  the 
answer  of  infancy  filed  by  the  appellant  Larue  Heady. 

In  our  opinion  the  court  did  not  err  in  overruling  the  de- 
murrer to  this  paragraph  of  the  reply. 

The  note  sued  on  was  not  as  to  the  appellant  Larue 
Heady  void.  It  was  merely  voidable,  and  could  be  ratified 
by  said  appellant  when  he  attained  the  age  of  legal  maturity, 
without  any  new  consideration.  It  is  shown  by  the  aver- 
ments of  this  paragraph  that  said  appellant  after  he  became 
twenty-one  years,  and  before  the  commencement  of  this  suit, 
ratified  his  execution  of  the  note  sued  on  by  promising  to 
pay  the  same.  It  was  a  direct  and  express  promise  made  to 
the  appellee  and  his  agent  to  pay  the  note.  That  promise 
needed  no  consideration  to  support  it  except  the  original 
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consideration,  winch  is  in  no  way  questioned.  Tliat  prom* 
ise  constituted  a  ratification  of  the  original  promise  and  an- 
thorized  the  appellee  to  sue  npon  the  original  promise, 
Conkiin  v.  Ogborn^  7  Ind.  553 ;  Fdrow  v.  Wuemaiif  40  Ind, 
148 ;  Martin  v.  Mayo^  10  Mas8.  137 ;  Tliompson  v-  Lai/^  21 
Pick.  523;  West  v,  Fennif^  16  Ala,  188;  1  Story  Cootracta 
(oth  ed-),  sections  112^  113,114  ;  1  Parson  Contracts  (7th  ed,), 
363 ;  Schouler  Domestic  Relations  (2d  ed.),  619,620,  621 ;  10 
Am.  and  Eng,  Eneyc.  of  Law,  644,  645,  646,  647,  648. 

It  is  alleged  that  the  promise  to  pay  was  made  to  the  ap- 
pellee and  his  authorized  agent.  A  promise  to  snch  an 
age n t  i s  b  i  n d  i  n  g ,  Bigdow  v ,  G ranmSj  2  H i  1 1 ^  1 2 0 ;  Good- 
sell  V.  Myers,  3  Wendell,  479;  Hoit  v,  Underkill,  10  N,  II. 
220;  10  Am.  and  Eng.  Encyo.  of  Law,  648, 

There  are  no  other  questions  demanding  our  attention. 

The  judgment  is  affirmed^  with  costa. 

Fil£d  April  15,  1S92. 


No,  519, 

Beown  et  AL.  1?.  Shelby, 

AcnOK. — Agreement  io  Acoepi  N^mf  Not^  in  IHnce  of  Old  Note  no  Bar  to  Attian 
on  the  Oid  Note^^Rtmed^  for  FaituTe  (o  Ab^ide  by, — An  ftgreement  that  a 
new  note  be  given  for  a  note  then  due,  payjible  at  xi  future  date^  ia  no 
defence  to  an  ac:tlon  on  the  note  due,  unlesa  the  new  note  ia  executed 
and  accepted  and  the  old  nf>te  cancelled.  If  suit  is  brought  on  the  old 
note,  the  plaintiff  is  Uahle  in  damages  for  a  breach  of  his  agreement. 

Same, — Agreement  to  Forhtat  to  Sue  n(d  a  Bar  to  an  Actiun  rni  the  Onginai 
CWraef.-^A  covenant  to  fyrbear  to  eut»  on  a  uott*  for  a  definite  time,  for 
a  valuable  cons  t  Jurat  ion  ^  h  valid,  but  can  not  be  plead  in  bar  to  «n  ae* 
tion  on  ih^  note  before  the  time  of  forbearance  has  elspaed*  The  only 
remedy  is  an  action  upon  the  covenant  for  damages. 

From  the  Madison  Circuit  Court. 

C  i.  Henry  and  E.  E.  Smdtt^  for  appellaDta. 

H^  C.  Ryan,  for  appellee* 
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Crumpacker,  J. — Shelby  sued  Brown  and  Brown  upon  a 
promissory  note  for  $135^  executed  by  them  to  him  on  the 
26th  day  of  March,  1889,  payable  on  the  25th  day  of  De- 
cember, 1889,  with  interest  at  six  per  cent,  and  attorney's 
fees. 

The  defendants  answered,  admitting  the  execution  of  the 
note,  but  alleged  that  it  was  executed  by  the  defendant  Will- 
iam W.  Brown  as  principal  and  Calvin  F.  Brown  as  surety, 
and  that  it  was  given  for  the  purchase  of  a  mare  from  the 
plaintiff  by  one  James  Brown  ;  that,  as  part  of  the  consid- 
eration of  the  note,  plaintiflF  expressly  warranted  the  mare 
to  be  well  and  sound  in  every  particular,  when  in  truth  and 
in  fact  she  was  not  well  and  sound,  but  was  afflicted  with  the 
disease  known  as  the  "  heaves,"  by  reason  of  which  she  was 
worth  fifty  dollars  less  than  she  would  have  been  had  she 
been  free  from  such  disease ;  that,  on  the  31st  day  of  De- 
cember, 1889,  the  note  sued  upon  was  fully  settled  and  sat- 
isfied in  the  following  manner :  "  On  said  day  said  George 
W.  Shelby  called  upon  said  William  W.  Brown  for  the  pay- 
ment of  said  note,  and  upon  being  informed  that  there  was 
a  breach  of  his  warranty  in  the  sale  of  said  mare  as  herein- 
before stated,  he  thereupon  agreed  with  said  William  W. 
Brown  and  said  James  Brown,  that  in  consideration  of  said 
James  Brown  releasing  all  claim  for  damages,  by  reason  of 
the  alleged  breach  of  warranty  of  said  mare,  as  aforesaid, 
said  note  should  be  fully  satisfied,  and  the  said  Shelby  would 
cancel  said  note,  and  deliver  the  same  to  these  defendants, 
and  these  defendants  should  execute  to  said  Shelby  a  note 
for  $143.10,  and  dated  December  25th,  1889,  due  one  year 
thereafter,  and  bearing  six  per  cent,  interest,  and  said  James 
Brown  thereupon  agreed  to  said  contract  and  settlement. 
Thereupon,  in  the  evening  of  the  same  day,  these  defendants 
executed  to  said  Shelby  such  note,  as  agreed  upon  as  herein- 
before stated,  but  said  Shelby  declined  and  refused  to  accept 
such  new  note,  refused  to  cancel  and  deliver  up  the  note  sued 
on  herein,  and  has  instituted  suit  upon  said  note  in  this  cause, 
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and  these  defendants  now  bring  into  court  the  note  which 
they  have  executed,  in  accordance  with  the  contract  of  set- 
tlement, as  herein  stated,  and  for  the  use  of  the  plaintiff 
herein.  Wherefore  they  say  that  he  ought  not  to  recover  in 
this  suit,  and  they  demand  judgment  for  costs,  and  that  the 
note  in  suit  be  delivered  up  to  them  for  cancellation,  and  for 
all  other  necessary  and  proper  relief." 

Said  James  Brown  did  not  sign  the  note,  and  he  is  not  a 
party  to  the  suit. 

A  demurrer,  for  want  of  facts,  was  sustained  to  the  an- 
swer, and  the  defendants  declined  to  plead  further,  but  elected 
to  abide  by  their  exceptions,  whereupon  judgment  was  ren- 
dered in  &vor  of  the  plaintiff  for  the  amount  of  the  note. 

The  defendants  appeal,  and  assign  for  error  the  ruling  of 
the  court  upon  the  demurrer. 

The  answer  discloses  that  in  consideration  of  the  release 
of  the  alleged  claim  for  damages  resulting  from  the  breach 
of  warranty,  appellee  agreed  to  cancel  and  "surrender  the 
original  note  and  accept  a  note  in  lieu  thereof,  due  one  year 
from  date,  for  more  than  the  amount  of  the  original  note. 
This  note  amounted  to  $141.08  at  its  maturity  on  the  25th 
day  of  December,  1889,  and  the  new  note  was  to  be  given 
for  $143.10.  Such  agreement  waa  executory,  and  contem- 
plated the  execution  of  the  new  note  and  the  surrender  of 
the  one  sued  upon  in  its  consummation,  but  before  this  was 
done  appellee  declined  to  carry  it  out.  There  was  no  agree- 
ment which  had  the  effect  of  extinguishing  the  note  in  suit, 
but  this  would  have  been  the  effect  of  the  one  pleaded  had  it 
been  carried  out. 

Appellee  violated  the  terms  of  the  agreement  by  refusing 
to  perform  it.  But  the  answer  is  not  predicated  upon  the 
breach  of  the  agreement,  but  upon  the  agreement  as  it  would 
have  been  if  executed,  and  it  seeks  to  enforce  specifically  its 
performance.  It  is  only  where  there  is  no  adequate  remedy 
at  law  that  the  specific  enforcement  of  a  contract  may  be 
had.     Mather  v.  Simonton,  73  Ind.  595. 

Digitized  by  CjOOQIC 


480        APPELLATE  COURT  OF  INDIANA, 

The  State  v.  Bobs. 

In  the  case  before  us  appellants  could  have  asserted  any 
defence  they  may  have  had  against  the  note  growing  out  of 
the  breach  of  warranty,  but  in  so  doing  they  would  have 
treated  the  agreement  to  settle  as  having  been  rescinded.  If 
any  damages  resulted  to  them  from  the  breach  of  such  agree- 
ment they  were  susceptible  of  proof,  and  complete  redress 
could  have  been  administered  in  an  action  at  law.  A  cove- 
nant to  forbear  to  sue  upon  a  note  for  a  definite  time,  for  a 
valuable  consideration,  is  valid,  but  can  not  be  pleaded  in 
bar  to  an  action  on  the  note  before  the  time  of  forbearance 
has  elapsed.  The  only  remedy  is  an  action  upon  the  cove- 
nant for  damages.  Mills  v.  Todd,  83  Ind.  25;  Iro7ia  v. 
lfood^«,  32  Ind.  40. 

While  the  agreement  pleaded  in  the  answer  under  consid- 
eration was  not  technically  one  of  forbearance,  it  Mras  so  in 
effect.  There  was  to  have  been  no  diminution  of  the  amount 
of  the  debt,  but  the  entire  amount,  with  a  small  sum  added, 
was  to  be  put  In  a  new  note  due  in  a  year  with  six  per  cent, 
interest. 

There  is  is  no  doubt,  upon  familiar  principles  of  law, 
that  a  failure  to  consummate  such  agreement  would  not  con- 
stitute a  bar  to  an  action  on  the  note. 

The  judgment  is  affirmed. 

FU^  April  27, 1892. 


No.  589. 

The  State  v.  Ross. 


Assignment  of  Erbob.— TF%en  MvM  he  FiUd.—AmendmeiU,  When  Al- 
lowed.— Where  an  assignment  of  error  is  not  based  upon  a  question  re- 
served in  the  court  below,  leave  to  amend  the  assignment  will  not 
be  granted,  unless  due  diligence  was  used  in  the  first  instance  to  make 
the  assignment  complete,  and  in  criminal  actions,  as  well  as  civil, 
assignments  of  error  must  be  filed  within  a  jear  from  the  date  of  the 
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judgment  below,  and  an  amendment  which  would  amount  in  effect  to  a 
new  assignment  can  not  be  made  beyond  such  time. 

From  the  Buntington  Circuit  Court. 

W.  A.  Branyatij  Prosecuting  Attorney,  for  the  State. 

C.  W.  Watkins  and  Z.  T.  Dungan,  for  appellee. 

Reinhabd,  J. — ^This  was  a  criminal  prosecution  com- 
menced before  a  justice  of  the  peace  on.a  charge  of  allowing 
minors  to  congregate  in  a  saloon  where  a  pool  table  was  kept 
by  the  appellee.  Section  2088,  R.  S.  1881.  In  the  justice's 
court  there  was  a  trial,  by  agreement  of  the  defendant  and 
the  attorney  representing  the  State,  by  a  jury  of  six  men. 
Upon  the  verdict  of  guilty  returned  by  this  jury  the  justice 
rendered  judgment,  and  the  defendant  appealed  to  the  circuit 
court.  Here  the  defendant  moved  *'  to  set  aside  and  declare 
null  and  void  the  judgment  heretofore  rendered  in  this  cause 
jjy  *  *  *  the  justice  of  the  peace  before  whom  this 
case  was  tried,''  for  the  reason  that  the  alleged  judgment 
was  based  upon  a  verdict  rendered  by  only  six  jurors. 
The  court  sustained  the  motion,  and  the  State  excepted. 
Thereupon  the  court  adjudged  that  the  pretended  judgment 
of  the  justice  of  the  peace  was  null  and  void,  and  entered  an 
order  discharging  the  defendant. 

The  State  at  once  filed  a  bill  of  exceptions,  and  took  an 
appeal.  The  only  error  assigned  here  is  as  follows :  *'  The 
circuit  court  erred  in  sustaining  appellee's  motion  to  dismiss 
his  appeal  from  the  justice  of  the  peace  of  Lancaster  town- 
ship to  the  Huntington  Circuit  Court." 

No  question,  such  as  is  presented  by  the  assignment  of  er- 
rors, was  reserved  in  the  court  below.  No  such  ruling  as  is 
alleged  by  the  assignment  was  made  in  the  circuit  court. 
The  court  declared  the  judgment  of  the  justice  void,  and  dis- 
charged the  defendant.  This  was  the  only  ruling  made  by 
the  court,  and  upon  it  no  error  whatever  has  been  assigned. 
Vol.  4.— 31 
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The  rule  as  to  assignments  of  errors  is  the  same  in  criminal 
as  in  civil  causes.     Sturm  v.  State,  74  Ind.  278. 

Counsel  for  the  State  have  interposed  a  motion  for  leave 
to  amend  the  assignment  of  errors  so  as  to  present  the  ques- 
tion reserved.  No  effectual  amendment,  however,  could  be 
made  short  of  a  new  assignment.  The  transcript  was  filed 
in  the  office  of  the  clerk  of  this  court  more  than  a  year  ago^ 
and  ample  time  has  elapsed,  we  think,  to  make  all  proper 
assignments  so  as  to  present  the  questions  raised  in  the  lower 
court.  In  civil  causes,  if  the  assignment  is  not  filed  within 
a  year  from  the  date  of  the  final  judgment  below,  the  appeal 
will  be  dismissed.  Lawrence  v.  Wood,  122  Ind.  452.  We 
need  not  decide  whether  a  similar  practice  should  obtain  in 
criminal  cases.  Rule  3,  of  this  court,  provides  that  leave  to 
amend  an  assignment  of  errors  shall  not  be  granted  in  any 
case  "  unless  it  appear  that  due  care  and  diligence  were  ex- 
ercised in  the  first  instance  to  make  the  assignment  com- 
plete." 

We  feel  certain  that  the  learned  counsel  for  the  State  will 
not  claim  that  they  have  used  such  care  and  diligence  as  is 
required  by  the  rule  quoted,  for  a  mere  glance  at  the  record, 
as  to  the  ruling  of  the  circuit  court,  would  have  enabled 
them  to  ascertain  the  nature  of  the  assignment  of  errors  nec- 
essary to  present  the  question  ruled  upon  by  the  court  be- 
low. We  can  not,  therefore,  grant  the  leave  to  amend  asked 
for. 

Judgment  affirmed. 

FUed  April  27, 1892. 
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No.  503. 

Howell  v.  The  State, 

CRmrNAL  Law. — /nrftdmcn^— r<mu«.— An  indictmenl  which  cdntaina  & 
fccital  that  ]l  was  found  by  the  grand  jurv  of  a  certain  county  ib  Buffi- 
cieot^  though  it  contains  no  reci-tal  that  such  county  waa  situated  in  Ihia 
State. 

Same. — Scde  of  Liquor. — AUcgaiion  thai  Seller  was  not  Licenstd.'—Aa  ^llegA- 
tiooi  in  au  indictment  for  selliag  liquor  witliout  alicenBe^  that  the  de* 
fendant  **  did  not  then  and  there  have  a  Ucense  undor  the  State  law  to 
sell  intotricatlog  liquors/'  h  Btifficient. 

From  the  Morgan  Circuit  Court. 

/•  H,  Jordan  J  0,  Matthews  and  S  A^  Smookj  for  appel- 
lant. 

E.  S,  Davis f  Prosecuting  Attorney,  N,  A.  Whitaker,  J.  X 
Hilton  aud  J,  3L  Bishop^  for  the  State. 

Reinharp,  J. — The  appellant  was  indicted^  tried  and 
convicted  in  the  court  below  for  aelliug  intoxicatiog  liquors 
to  be  drunk  upon  his  premises  without  a  license  30  to  do. 
The  first  alleged  error  is  the  overruling  of  the  motiou  to 
qua^h  the  indictment^  which  (omitting  the  caption)  is  as  fol- 
lows: 

"  The  graud  jory  of  the  county  of  MorgaUj  upon  their 
oath 5  do  present  that  at  the  county  of  MorgaUj  and  State  of 
Indiana,  on  the  20th  day  of  December^  1890^  one  Thomas 
B,  Howell  did  then  and  there  unlawfully  sell  to  Philander 
Crawford,  at  and  for  the  price  of  15  cents,  one  quart  of  in- 
tos  tea  ting  liquor,  to  wit,  beerj  to  be  then  and  there  druok 
in  the  house,  out-house,  yard,  garden,  and  the  appurtenances 
thereto  belonging,  of  the  said  Thomas  B*  Howell^  where  the 
said  liquor  waa  sold,  he,  the  said  Thomas  B.  Howell  not 
then  and  there  having  a  license  under  the  State  law  to  sell 
intoxicating  liquor,  contrary  to  the  form  of  the  statute  made 
and  provided  in  such  cases.  Edward  S,  Davis, 

"Pros.  Atty." 

One  of  the  objections  to  the  indictment,  pointed  out  in 
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the  brief  of  the  appellant's  counsel^  is  that  it  fails  to  state  in 
the  introductory  portion  that  it  was  found  by  the  grand  jury 
of  Morgan  county,  Indiana.  Another  is  that  the  negative 
averment,  "  he,  the  said  Thomas  B.  Howell,  not  then  and 
there  having  a  license  under  the  State  law  to  sell  intoxicat- 
ing liquors,''  is  insufficient. 

Both  of  these  points  have  already  been  determined  by  this 
court  adversely  to  appellant's  contention,  and  we  see  no  cause 
for  changing  our  conclusions  upon  these  subjects.  Howell 
V.  State^  aniCy  p.  148. 

Another  objection  urged  against  the  indictment  is  that  it 
is  not  endorsed  "  A  true  bill,''  and  such  endorsement  signed 
by  the  foreman.  In  this  counsel  are  manifestly  mistaken. 
The  record  shows  that  the  indictment,  on  the  back  thereof, 
was  indorsed,  "A  true  bill,  Lewis  D^  Turk,  Foreman."  The 
indictment  is  sufficient,  and  there  was  no  error  in  overruling 
the  motion  to  quash. 

It  is  next  insisted  that  the  appellant's  motion  for  a 
new  trial  should  have  been  sustained  because  of  the  insuffi- 
ciency of  the  evidence  to  sustain  the  verdict. 

We  have  given  the  evidence  a  careful  examination,,  and 
while  we  have  some  doubt  as  to  the  correctness  of  the  con- 
viction, we  can  not  say  the  jury  had  not  some  evidence  upon 
every  material  point  to  authorize  a  verdict  of  guilty.  Much 
of  the  evidence  in  respect  to  the  suffering  to  be  drunk  upon 
the  premises  was  circumstantial,  and  under  the  authorities 
was  such  as  tended  to  prove  that  branch  of  the  case. 

Another  alleged  ground  for  the  granting  of  the  motion  for 
a  new  trial  was  error  in  giving  certain  instructions  and  re- 
fusing others.  We  have  carefully  examined  all  the  instruc- 
tions given  and  those  refused,  and  are  of  the  opinion  that 
the  court  stated  the  law  to  the  jury  fully  and  feirly  under 
the  issues.  No  reversible  error  was  committed  in  this  respect. 
This  disposes  of  all  the  questions  presented. 

Judgment  affirmed. 

Filed  April  29, 1892* 
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No.  660. 

Hannel  v.  The  State. 

CrimikaIi  Law. — Malieiom  Tretpassy  Indidment.— In  a  prosecution  for  ma- 
licious trespass,  it  is  only  necessary  to  describe  the  nature  and  charac- 
ter of  the  injury  with  reasonable  certainty. 

Same. — Larceny. — Malicious  IVeapcus. — A  person  guilty  of  larceny  of  a 
certain  article  can  not  be  convicted  of  a  malicious  trespass  on  the  same 
article  by  proof  of  the  acts  constituting  the  theft. 

From  the  Harrison  Circuit  Court. 

M,  N,  Funk,  for  appellant. 

C  W.  Gookj  Prosecuting  Attorney,  for  the  State. 

Crumpackeb,  J. — ^This  appeal  is  from  a  judgment  of  the 
circuit  court  convicting  the  appellant  of  malicious  trespass 
upon  an  indictmen^charging  that  he  did,  ip  Harrison  county 
Indiana,  on  the  5th  day  of  April,  1890,  "then  and  there 
unlawfully,  maliciously  and  mischievously  injure  and  cause 
to  be  injured,  a  certain  saddle,  the  property  of  one  Ben- 
jamin Hannel,  by  then  and  there  unlawfully,  maliciously 
and  mischievously  cutting  and  destroying  said  saddle,  to  the 
damage  of  said  Benjamin  Hannel  in  the  sum  of  seven  dol- 
lars.    Contrary  to  the  form  of  the  statute,''  etc. 

A  motion  to  quash  the  indictment  was  overruled,  and  this 
ruling  is  assigned  and  argued  as  the  first  ground  for  reversal. 

It  is  insisted  by  counsel  for  appellant  that  the  indictment 
is  fatally  defective  because  it  does  not  describe  with  sufiB- 
cient  certainty  the  nature  and  character  of  the  injury  alleged 
to  have  been  done  to  the  property.  It  is  only  necessary  in 
malicious  trespass  prosecutions  to  describe  the  nature  and 
character  of  the  injury  with  reasonable  certainty,  and  thp  in- 
dictment under  consideration  fulfills  every  requirement  of 
the  law.  It  is  alleged  that  the  saddle  was  injured  by  being 
cut  and  destroyed,  and  there  is  no  conceivable  purpose  which 
a  more  specific  description  would  subserve.  There  was  no 
error  in  overruling  the  motion. 
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Under  the  next  assignment  of  error  it  is  contended  that 
the  verdict  is  not  supported  by  the  evidence. 

It  was  shown  bj  the  evidence  that  Benjamin  Hannel  went 
on  horse-back  to  a  meeting  at  a  school-house  on  the  evening 
of  April  5th,  1890.  He  hitched  his  horse  to  a  tree  about 
thirty  yards  from  the  school-house,  and  during  the  meeting 
some  one  took  the  saddle  and  bridle  from  the  horse  and 
turned  it  loose.  On  the  morning  of  the  7th  of  April  fol- 
lowing he  found  the  pad  of  the  saddle  behind  a  log  near  the 
school-house.  It  had  been  torn  from  the  saddle,  and  was 
worthless  in  its  condition  when  found.  He  never  discovered 
the  balance  of  the  saddle.  The  saddle  belonged  to  Benjamin 
Hannel,  and  was  worth  four  dollars  before  it  was  injured.  It 
was  shown,  also,  that  appellant  was  at  the  school-house  at  the 
time  the  meeting  began,  which  was  at  7:30  o'clock  in  the 
evening.  He  did  not  go  into  the  school-house,  but  remained 
on  the  outside. 

One  Swartz,  a  competent  witness  on  behalf  of  the  State, 
testified  that  he  went  by  the  school-house  about  9  o'clock  on 
the  evening  in  question,  and  saw  the  appellant  standing  by 
a  tree  near  the  horse  ;  that  the  appellant  asked  the  witness 
to  help  him  ^'  cut  Ben  Hannel's  saddle  up,"  and  have  "  a  lit- 
tle fun."  Witness  declined,  and  expostulated  with  appel- 
lant, but  the  latter  went  to  the  horse  and  cut  the  saddle-girth 
and  the  halter  and  bridle,  and  turned  the  horse  loose.  He 
started  towards  his  home  with  the  saddle,  saying  that  he  was 
going  to  cut  it  into  shoe-leather.  The  witness  saw  him  on 
the  next  day,  and  told  him  he  should  return  the  saddle,  but 
he  said  he  had  cut  it  into  shoe-leather,  and  could  not. 

It  is  argued  on  behalf  of  appellant  that  the  evidence 
proves  the  unlawful  taking  and  conversion  of  the  property 
if  anything,  which  would  constitute  larceny,  and  not  ma- 
licious trespass. 

If  one  takes  the  property  of  another,  and  converts  it  to 
his  own  use,  and  the  taking  is  for  that  purpose,  he  can  not 
be  convicted  of  malicious  trespass  ordinarily,  because  thero 
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would  be  an  absence  of  that  malicious  injury  which  is  a 
necessary  ingredient  in  such  offence.  State  v.  GoU,  90  Ind. 
112. 

Bat  here  there  was  a  wanton  and  needless  destruction  of 
the  property,  which  clearly  betokens  a  mischievous  or  ma- 
levolent purpose.  Appellant's  assertion  that  he  intended  to 
use  the  saddle  for  ^*  shoe-leather/'  will  not  relieve  him  from 
the  imputation  of  malice,  which  his  conduct  so  strongly  in- 
vited. One  can  not  destroy  property  for  the  purpose  for 
which  it  was  designed,  without  excuse  or  justification,  and 
relieve  himself  of  criminal  responsibility  upon  the  plea  that 
he  intended  to  use  it  for  another  purpose— one  for  which  it 
bad  no  sort  of  adaptability.  Otherwise  one  might  wantonly 
destroy  the  most  expensive  article  of  furniture,  and  refute 
the  imputation  of  malice  by  proof  that  he  desired  to  use  it 
for  kindling-wood. 

The  evidence  tended  to  prove  that  appellant  was  actuated » 
by  a  recklessly  mischievous  spirit,  at  least,  in  the  destruction 
of  the  saddle.  One  who  can  find  any  satisfaction  in  the 
wanton  and  needless  destruction  of  the  property  of  another 
is  certainly  a  worthy  subject  for  the  law's  stern  power  of  dis* 
cipline. 

The  evidence  amply  sustains  the  verdict. 

Judgment  affirmed. 

FUed  AprU  15, 1892. 


No.  464. 

Davis  «.  Williams. 


Nbouobnobl — IfUervming  Agency. — Bemoteneu  of  OonaeqiUMei, — ^In  the  case 
of  a  tortioxLB  acl,il  some  other  power  or  force,  beyond  the  control  of  the 
original  actor,  may  be  justly  said  to  constitute  the  more  direct  cause, 
and  the  result  following  the  primary  cause  was  extraordinary,  unusual 
or  unnatural,  and  the  consequences  for  which  damages  are  claimed  are 
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not  such  as  might  have  been  reasonably  anticipated,  the  first  cause  is  too 
remote  to  be  taken  as  the  proximate  or  efficient  one. 
Same. — Throwing  Careata  of  Dog  Near  Highway.  —Frightening  Horse  cf  Trav- 
eller,— The  owner  of  a  dead  dog,  who  places  it  in  a  proper  place,  and 
which  is,  without  his  knowledge  or  consent,  taken  bj  another  and  placed 
near  a  highway,  so  that  it  frightens  the  horse  of  a  traveller,  to  its  and 
his  injury,  is  not  liable  in  damages  to  the  person  injured. 

From  the  Clark  Circuit  Court. 
M,  Z.  Stannard,  for  appellant. 
X.  A.  DouglaaSy  for  appellee. 

Beinhabd,  J. — On  the  night  of  April  30,  1879,  as  the 
appellee  was  returning  in  a  conveyance  from  the  city  of  Jef- 
fersonville,  along  the  public  highway  running  through  the 
town  of  Clarksville  to  her  home  in  said  town,  her  horse  be- 
came frightened  at  the  carcass  of  a  large  Newfoundland  dog 
belonging  to  the  appellant  and  lying  on  the  side  of  the  high- 
«  way,  and  suddenly  leaping  to  one  side  the  horse  fell  into 
a  ditch,  turning  the  buggy  over  and  throwing  the  appellee  to 
the  ground  and  severely  injuring  her  and  killing  itself.  For 
the  injury  to  herself  the  appellee  brought  this  action  in  the 
court  below  where,  by  a  jury  trial,  she  recovered  damages 
in  the  sum  of  $200.  The  appellant's  motion  for  a  new  trial 
having  been  overruled  she  appeals  to  this  court,  and  urges 
upon  our  consideration,  among  other  alleged  errors,  the  in- 
sufficiency of  the  evidence. 

The  evidence  showed  that  the  dog  died  in  the  appellant's 
cellar  on  the  night  previous  to  that  of  the  injury,  and  that, 
immediately  after  its  death,  the  appellant's  two  sons  carted 
the  carcass  of  the  animal  to  a  place  in  the  rear  of  the  State's 
prison,  known  or  designated  as  the  large  commons,  in  the 
city  of  Jeffersonville,  and  there  placed  it  within  an  enclos- 
ure that  had  been  used  by  the  prison  authorities  as  a  pig 
pen.-  Later  in  the  same  night  three  boys,  whose  names  it  is 
not  necessary  to  set  out  here,  passed  by  the  enclosure,  dis- 
covered the  carcass  of  the  dog,  and  carried  it  away  and 
put  it  upon  the  front  doorstep  of  James  Watson,  the  appel*^ 
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lant's  nearest  neighbor,  ^'  in  order  to  practice  a  joke  on  Wat- 
son,^' as  one  of  them  testified.  When  at  6  o'clock  the  next 
morning  Watson  found  the  dog  upon  his  doorstep,  he  threw 
it  into  the  highway  in  front  of  his  house.  Between  7  and  9 
o'clock  that  morning  appellant  was  informed  by  Watson 
that  he  had  found  the  carcass  of  his  dog  upon  his  doorstep 
and  had  thrown  it  in  the  street  in  front  of  his  (Watson's) 
premises.  Appellant  being  busily  engaged  with  his  work  as 
foreman  of  the  car  works,  took  no  steps  to  remove  the  dead 
animal  until  5  o'clock  that  evening,  afler  he  had  stopped 
his  day's  work.  At  that  time  he  made  search  for  the  dog  at 
the  place  where  appellant  had  told  him  it  was,  but,  failing  to 
find  it  there,  he  concluded  it  had  been  buried  and  abandoned 
the  search.  During  the  day  the  carcass  had  been  removed 
by  some  boys  (others  than  those  who  had  placed  it  on  the  ap- 
pellant's doorstep)  down  the  roadside  some  distance,  where 
they  dug  a  hole  and  placed  the  dog  within  it.  As  to  the 
depth  or  size  of  this  hole,  or  whether  the  carcass  was  still  in 
the  same  when  the  accident  happened,  the  evidence  is  not 
clear.  Assuming  that  the  dead  animal  was  lying  upon  top 
of  the  ground,  the  evidence  further  discloses  that  about  an 
hour  before  the  injury  the  appellee,  on  her  way  to  Jeffer- 
son ville,  drove  past  the  place  where  the  dog  was  lying,  and 
she  testified  that  her  horse  shied  at  its  sight,  which  attracted 
her  attention,  and  that  she  then  noticed  it  lying  there.  Hav- 
ing finished  her  errand  in  Jeffersonville,  she  started  to  re- 
turn home  to  Clarksville,  it  being  then  about  dark.  When 
the  horse  came  to  where  the  dog  lay  it  was  frightened,  and 
hence  the  accident  first  above  mentioned. 

This  was  the  evidence,  in  substance.  We  are  of  opinion 
that  it  does  not  make  a  case  against  the  appellant.  The  the- 
ory upon  which  the  action  is  predicated  is  that  of  negh'gence, 
and  hence  before  there  can  be  any  recovery  there  must  be 
some  evidence  that  the  defendant,  or  those  for  whose  con- 
duct he  is  accountable,  was  guilty  of  some  negligent  act  to 
which  the  injury  may  be  directly  traced.     There  is  not  the 
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slightest  evidence  of  this  in  the  case  at  bar.  The  conten- 
tion of  the  appellee's  counsel  is  that  the  placing  of  the  dead 
animal  in  the  enclosure  aforesaid  was  the  establishment  of  a 
nuisance.  There  is,  however,  no  evidence  from  which  the 
jury  could  infer  that,  for  the  time  being  at  least,  this  was 
not  a  proper  place  for  the  dog  to  remain  until  it  could  be 
buried  or  otherwise  disposed  of.  As  the  burden  was  upon 
the  appellee  to  prove  negligence  she  should  have  introduced 
some  testimony  upon  this  subject,  at  least. 

But  if  it  be  conceded  that  the  act  of  depositing  the  car- 
cass of  the  animal  in  such  a  place  might  be  taken  as  con- 
clusive evidence  of  negligence  by  the  jury,  the  liability  of 
the  appellant  does  not  follow  as  a  consequence. 

We  think  the  evidence  very  clearly  shows  that  the  act 
complaiqed  of  was  not  the  proximate  cause  of  the  injury. 
The  maxim  ccmsa  proxima,  et  non  remota  irpeo^cNftir,  applies 
with  peculiar  force  here.  It  is  explicitly  shown,  not  only 
that  there  was  an  intervening  agency  which  was  of  itself 
sufficient  to  stand  as  the  cause  of  the  appellee's  misfortune^ 
but  that  the  act,  even  if  tortious  in  itself,  was  not  such  as 
would  be  ordinarily,  naturally,  or  usually  calculated  to  lead 
to  such  a  result.  It  cannot  be  said,  therefore,  that  the  ap» 
pellant  must  have  anticipated  the  consequences  flowing  from 
such  act. 

•  It  is  not  every  tortious  act  that  makes  the  perpetrator  lia- 
ble in  damages  if  injury  occurs,  even  if  such  injury  is,  in 
some  sense,  produced  or  influenced  by  it.  If  in  any  such 
case  some  other  power  or  force,  beyond  the  control  of  the 
original  actor,  may  be  justly  said  to  constitute  the  more  di- 
rect cause,  and  the  result  following  the  primary  cause  was 
extraordinary,  unusual,  or  unnatural,  and  the  consequences 
for  which  damages  are  claimed  were  not  such  as  might  have 
been  reasonably  anticipated,  the  first  cause  will  be  considered 
too  remote  to  be  taken  in  law  as  the  proximate  or  efficient 
one.  We  are  not  unmindful  of  the  fact  that  it  is  very  diffi- 
cult to  fix  a  rule  that  will  admit  of  general  applicability,  and 


Digitized  by  CjOOQIC 


NOVEMBER  TERM,  1891.  -491 

Daris  •.  Williams.  ♦ 

that  every  case  must  in  some  degree  be  governed  by  its  own 
circumstances,  fiut  this  does  not  take  away  from  us  the 
duty  of  applying  the  maxim  to  a  case  clearly  within  its 
scope.  Otherwise  a  person  might  be  held  pecuniarily  liable 
for  every  remote  consequence  of  a  wrongful  act,  no  matter 
how  many  other  agencies  had  intervened  to  which  might  be 
traced  more  directly  the  evil  results  complained  of.  In  this 
way  the  maxim  itself  would  soon  cease  to  have  any  efficacy 
or  virtue  whatever. 

As  bearing  upon  this  question,  either  directly  or  indi- 
rectly, see  the  following  cases :  Billman  v.  Indianapolis,  etc,, 
JR.  JB.  Co.,  76  Ind.  166;  City  of  Crawfordamlle  v.  Smith,  79 
Ind.  308;  Binford  v.  John8ton,S2  Ind.  426  ;  Tovm  of  Albion 
V.  Hetrick,  90  Ind.  545 ;  Terre  Haute,  etc,  R.  R.  Co.  v. 
Buck,  96  Ind.  346 ;  Bloom  v.  Franklin,  etc.,  Ins.  Co.,  97  Ind. 
478;  Pennsylvania  Co.  v.  MTiitlocky  99  Ind.  16;  Kistner  v. 
City  of  Indianapolis,  100  Ind.  210;  Indianapolis,  etc.,  A 
W.  Co.  V.  Pitzer,  109  Ind.  179 ;  Alexander  v.  Town  of  New 
Castle,  115  Ind.  51 ;  Louismlle,  etc.,  R.  W.  Co.  v.  Lucas,  119 
Ind.  583;  Clore  v.  Mclntire,  120  Ind.  262;  Louisville,  etc.^ 
B.  W.  Go.  V.  Nitsche,  126  Ind.  229. 

The  contention,  of  appellee's  counsel  that  the  appellant 
vvas  guilty  of  maintaining  a  nuisance  is  predicated  upon  the 
&llaciou8  assumption  that  it  became  his  duty,  as  soon  as  he 
was  notified  thereof,  to  remove  the  dead  animal  from  the 
street,  though  neither  he  nor  his  sons  had  anything  to  do 
with  placing  it  there.  As  well  might  it  be  argued  that  if 
the  appellant  had  buried  the  dog  and  some  one  bent  upon 
mischief  had  dug  it  up  and  placed  it  where  the  injury  oc- 
curred, appellant  would  be  liable.  It  is  proper  to  state 
here  that  the  complaint  itself  was  based  upon  no  such  theory. 
It  proceeds  upon  the  theory  that  the  appellant's  sons  placed 
the  dog's  carcass  upon  Watson's  door  step.  If  this  were 
true,  a  different  question  would  be  presented.  But  the  evi- 
dence utterly  fails  to  prove  any  such  case  as  that  made  by 
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the  complaint,  and  leaves  the  appellee  no  foundation  for  his 
evidence  to  stand  upon. 

We  need  not  determine  whether  the  appellee  was  guilty 
of  contributory  negligenc6  in  venturing  to  drive  a  second 
time  in  such  close  proximity  to  the  place  where  the  known 
object  of  her  horse's  fright  was  lying  when  she  had  been 
previously  warned  by  the  action  of  the  horse  that  it  was  not 
altogether  safe  to  do  so. 

The  motion  for  a  new  trial  should  have  been  granted* 

Judgment  reversed. 

Filed  April  26, 1892. 


Nb.  473. 

Estate  op  Reeves  v.  Moobe. 

Services. — Member  of  Family  Can  Not  Beeover  For. — One  who  becomes  » 
member  of  another's  family  and  lives  with  him  as  such  member,  can 
not;  without  a  special  contract,  recover  for  his  services  rendered  as  & 
member  thereof. 

Same. — Quantum  VaUbat. —  Accepting  Services^  Implied  iVomtse  to  jR^. — 
Where  one  is  employed  in  the  service  of  another  the  law  implies  a 
promise  to  pay,  and  where  a  person  accepts  and  retains  the  beneficial 
results  of  another's  services,  the  law  implies  a  previous  request,  and  a 
promise  to  pay  for  them. 

From  the  Hancock  Circuit  Court. 
E.  Marsh  and  W.  W.  Cook,  for  appellant. 
J.  J.  Blackford^  JS.  Warrum  and  T.  S.  Rollins,  for  appel^ 
lee. 

New,  J. — Emma  L.  Moore,  the  appellee,  filed  a  claim 
against  the  estate  of  Benjamin  Reeves,  deceased,  to  recover 
$728  for  work  and  labor  alleged  to  have  been  performed  for 
the  decedent,  at  his  request,  beginning  in  the  year  1882  and 
ending  in  the  year  1889. 
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There  were  no  other  pleadings. 

The  cause  was  by  agreement  of  the  parties  submitted  to  a 
jury  for  trial.  The  jury  returned  a  general  verdict  for  the 
appellee  for  $150,  as,  also,  answers  to  interrogatories  sub- 
mitted by  the  court  at  the  request  of  the  parties. 

A  motion  by  the  appellant  for  judgment  on  the  answers  to 
the  interrogatories,  notwithstanding  the  general  verdict,  was 
overruled,  and  exception  taken.  A  motion  by  the  appellant 
for  a  new  trial  was  also  overruled,  and  exception  saved. 

Judgment  was  rendered  for  the  appellee  for  the  amount 
named  in  the  general  verdict. 

The  appellant  has  assigned  as  error  that  the  complaint 
does  not  state  facts  sufficient  to  constitute  a  cause  of  action, 
that  the  court  erred  in  overruling  the  appellant's  motion  for 
judgment  on  the  answers  by  the  jury  to  the  interrogatories, 
and  in  overruling  the  appellant's  motion  for  a  new  trial. 

The  first  assignment  of  error  is  waived,  because  not  dis- 
cussed. 

We  can  not  say  that  the  court  erred  in  overruling  the  ap- 
pellant's motion  for  judgment  on  the  answers  of  the  jury  to 
the  interrogatories. 

The  answers  to  interrogatories  override  the  general  verdict 
only  when  both  can  not  stand  together,  the  antagonism  be- 
ing such,  upon  the  face  of  the  record,  as  is  beyond  possibil- 
ity of  removal,  by  any  evidence  admissible  under  the  issues 
in  the  cause.  Loekwood  v.  Rose,  125  Ind.  588 ;  Weller  v. 
Bectdl,  2  Ind.  App.  228 ;  Oaar,  Scott  &  Oo.  v.  Rose,  3  Ind. 
App.  269. 

One  of  the  grounds  assigned  for  a  new  trial  is,  that  the 
verdict  of  the  jury  is  not  sustained  by  sufficient  evidence. 

In  our  opinion  the  appellant  is  entitled  to  a  new  trial 
upon  this  ground. 

Any  benefit,  of  a  sort  commonly  the  subject  of  a  pecuni- 
ary compensation,  which  one,not  intending  it  as  a  gift,  con- 
fers on  another  who  accepts  it,  is,  although  there  be  no 
agreement  in  fact,  an  adecjuate  foundation  for  the  law's  im- 
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plied  or  created  promise  to  render  back  its  valae.  Where 
one  is  employed  in  the  service  of  another  the  law  implies  a 
promise  to  pay^  and  where  one  accepts  and  retains  the  bene- 
ficial results  of  another's  services,  the  law  will  Jmply  a  pre- 
vious request  for  the  services,  and  a  promise  to  pay  for  them* 
Chamness  v.  Cox,  2  Ind.  App.  485 ;  James  v.  Gillen,  3  Ind. 
App.  472 ;  Moreland  Tp.  v.  Davidson  Tp.,  71  Pa.  St.  371 ; 
Perry  v.  Bailey ^  12  Kan.  539;  Ford  v.  Ward^  26  Ark.  360; 
Bishop  Contracts,  section  217, 

The  presumption  of  which  we  have  spoken,  however,  may 
be  removed  by  evidence  that  the  relations  between  the  par- 
ties were  such  as  to  exclude  the  inference  that  they  were 
dealing  on  the  footing  of  contract.  Chamness  v.  Cox^  supra; 
Webster  v.  Wadsworth,  44  Ind.  283;  Hays  v.  MeConneU^ 
42  Ind.  285  .  See,  also,  State,  ex  rel,  v.  Clark,  16  Ind.  97  ; 
Marquess  v.  La  Baw,  82  Ind.  550;  State,  ex  rel.,  v.  Roche, 
91  Ind.  406 ;  Wright  v.  McLarinan,  92  Ind.  103. 

We  have  closely  examined  the  evidence.  It  is  volumi- 
nous, and  we  shall  not  attempt  to  give  more  than  a  con- 
densed statement  of  what  it  establishes  upon  the  leading  and 
controlling  question  in  the  case. 

Benjamin  Reeves,  the  decedent,  and  his  wife,  were  living 
alone  upon  a  farm  of  ninety  acres.  Reeves  was  an  old  man 
in  feeble  health.  He  had  his  third  wife,  who  enjoyed  rea- 
sonable health.  His  land  possessed  a  rental  value  of  $3.50 
per  acre,  and  he  owned  personal  property  of  the  value  of 
$300.  The  appellee  was  an  orphan,  one  of  five  children, 
and  aged  about  fourteen  years  when  she  went  to  the  dece- 
dent's to  live.  She  was  under  the  guardianship  of  one  Ben- 
ton L.  Barrett,  who  was  seeking  a  home  for  her.  For  the 
purpose  of  securing  her  a  home  he  saw  the  decedent.  Bar- 
rett testified  as  a  witness,  and  among  other  things  said :  "  I 
was  hunting  a  home  for  the  girl,  and  the  purpose  of  the  con- 
versation was  to  find  a  home,  what  the  expenses  would  be^ 
and  he  proposed  to  keep  her  as  one  of  his  family.  I  told 
him  the  home  she  had  been  at  was  very  objectionable  from 
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the  fact  that  she  had  very  poor  treatraeat,  and  that  I  wanted 
her  to  go  to  school,  and  that  she  must  go  to  schooli  and 
with  that  fact  he  took  the  girlp  I  was  looking  for  a  lioma 
for  the  girl*  He  said  be  would  take  her  as  one  of  his  fami- 
Jy,  and  treat  her  as  one  of  his  family.  The  agreeoient  was 
that  he  was  to  take  her  as  a  member  of  the  family," 

It  was  further  shown  that  the  appellee  was  a  secocd 
cousin  of  the  decedent. 

The  guardian  also  testified  that  nothing  waa  said  about 
wages  or  board ,  nor  is  it  established  by  the  evidence  how 
long  the  appellee  was  to  stay  at  the  decedent's.  The  evi- 
dence clearly  shows,  without  any  contradiction  whatever^ 
that  the  appellee  was,  by  the  agreement  of  the  guardian  and 
the  decedent,  received  into  the  family  of  the  latter  as  a  mem- 
ber of  it.  Alice  Redman^  a  sister  of  the  appellee,  and  who 
was  called  as  a  witness  for  her,  testified  that  it  was  her  un- 
derstanding that  the  appellee  was  staying  at  the  decedent's 
as  a  member  of  the  famtly. 

The  work  required  of  the  appellee  was  such  as  she  might 
reasonably  perform  as  one  of  the  family.  She  had  clothing 
which  was  suitable  to  the  condition  in  life  of  the  parties. 
Some  of  her  clothing  was  purchased  by  her  with  pension 
money  in  which  she  had  an  interest,  and  some  was  furnished 
by  the  decedent.  It  is  not  shown  by  the  evidence  that  the 
decedent  was  at  feu  It  in  that  regard.  Some  goods  for  bed- 
ding were  furnished  to  her  by  the  decedent  when  she  was 
niaking  preparations  to  marry.  She  received  and  entertained 
company  at  the  decedent's  with  as  much  freedom  as  if  she 
were  his  own  child*  She  was  permitted  to  go  and  come 
with  young  company  without  unreasonable  restraint.  There 
is  nothing  to  show  that  she  was  overworked  or  in  any  re- 
spect treated  with  harshness  or  severity*  There  is  reason  to 
believe  from  the  evidence  that  she  was  happy  and  contented 
there.  The  evidence  shows  that  she  went  to  the  decedent's 
in  May,  1883,  and  left  there  in  May,  1889,  w^hen  she  mar- 
ried.    During  that  period  she  attended  school  over  one  year^ 
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quitting  of  her  own  will,  at  the  close  of  the  winter  term  of 
1885-6. 

It  is  not  shown  that  she,  or  her  guardian,  ever  asked  of 
the  decedent  an  accounting,  or  that  either  of  them  ever  de- 
manded of  him  pay  or  reward  of  any  kind  for  her  services. 
It  was  after  her  marriage  and  after  the  death  of  the  deced- 
ent, so  far  as  can  be  known  from  the  evidence,  that  she,  for 
the  first  time,  asserted  her  present  claim. 

We  think  there  is  an  utter  failure  of  proof,  and  that  the 
court  erred  in  overruling  the  appellant's  motion  for  a  new 
trial. 

The  case  is  strikingly  like  that  of  Brovm  v.  Yaryan^  74 
Ind.  305. 

The  judgment  is  reversed,  with  costs. 
Fil«d  AprU  27,  1892. 


No.  510. 

Agra  et  al.  v.  Oornforth. 

Appeal.— JBnc/.—/8^JM«n«y  of.^What  Muit  Otmtoiii.— A  brief  which  does 
not  contain  both  the  questions  for  decision  and  an  argament  or  state- 
ment of  the  infirmity  of  the  ralings  relied  upon  for  a  reversal,  is  not 
saflBcient  to  fulfil  the  requirements  of  the  law. 

From  the  Dearborn  Circuit  Court. 

H.  D.  McMullen,  W.  B.  Johnston  and  H.  B.  McMtdlen, 
for  appellants. 

M.  J.  Givan,  N.  S.  Givan^  G.  M.  Boberts  and  C  W. 
Stapp,  for  appellee. 

Crumpacker,  J.— The  only  brief  filed  by  appellants  in 
this  case  is  upon  their  application  for  a  supersedeas,  and 
it  contains  a  statement  of  the  questions  presented  by  the 
record,  indicating  the  page  and  line  where  they  may  be 
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found,  but  it  does  not  state  a  single  reason  why  the  rul- 
ings were  wrong,  nor  cite  a  single  authority  against  them ; 
except  in  a  general  manner  it  asserts  that  certain  of  the 
instructions  were  misleading  and  others  invaded  the  prov- 
ince of  the  jury.  We  have  carefully  examined  the  in- 
structions, and  conclude  that  they  are  not  obnoxious  to 
the  objection  pointed  out.  Respecting  the  other  questions 
contained  in  the  record,  the  brief  is  not  of  such  a  charac- 
ter as  will  justify  us  in  giving  them  attention.  A  brief 
should  not  only  point  out  the  questions  for  decision  but 
should  contain  some  argumentor  statement  of  the  infirm- 
ity of  thQ  rulings  relied  upon  for  a  reversal.  Nowlin  v. 
Whipple^  89  Ind.  490 ;  Newcomer  v.  Hutchings^  96  Ind.  119 ; 
Liggett  v.  Firestone^  102  Ind.  514 ;  Landwerlen  v.  Wheeler j 
106  Ind.  523. 

With  the  exception  noted,  the  brief  in  this  case  does 
not  fulfill  the  requirements  of  the  law. 

The  judgment  is  affirmed  with  ten  per  cent,  damages. 

FUed  AprU  29, 1892. 


No.  598. 

Kaiger  v.  Brandenburg. 

Evidence. — Oltjedion  to  on  Trial — CoMidercUion  of  on  Appeal — Objections 
to  the  admission  of  testimony,  to  be  considered  in. this  coart,  must  have 
been  saved  in  the  court  below,  and  must  be  shown  by  the  record. 

Estoppel.  —  Vendor  and  Vendee,— -Vendor  Estopped  from  Denying  Title. — 
Replevin, — Drfence  in, — Where  a  person  having  property  in  his  posses- 
sion sells  it  to  another  who  purchases  it  in  good  faith,  and  according 
to  the  terms  of  said  sale  the  vendor  is  to  retain  possession  of  the  prop- 
erty for  a  specified  time,  and  at  the  expiration  of  such  time  the  vendor 
refuses  to  deliver  up  the  property  to  the  vendee,  and  an  action  in  re- 
plevin is  instituted  by  the  vendee  against  the  vendor  to  recover  saoh 
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property,  the  vendor  will  be  estopped  from  setting  up  ki  defence  that 
he  had  no  right  to  sell  the  property. 

From  the  Hancock  Circuit  Court. 

8.  E.  Urmstony  ^A.  M.  New  and  JET.  Warrumy  for  appellant. 

a  G.  Offutt,  E.  Marsh  and  W.  W.  Cooky  for  appellee. 

New,  J. — This  was  an  action  by  the  appellant  against 
the  appellee,  in  the  circuit  court,  to  recover  the  posses- 
sion of  a  stallion. 

In  the  complaint  it  is  alleged,  among  other  things,  that 
the  appellant  is  the  owner  and  entitled  to  the  possession  of 
the  stallion ;  that  the  appellee  has  the  possession  thereof 
without  right,  and  unlawfully  detains  the  same. 

There  was  an  answer  of  general  denial;  trial  by  jury  ; 
verdict  and  judgment  for  the  appellee. 

A  motion  for  a  new  trial  was  overruled,  and  this  has 
been  assigned  as  error  by  the  appellant. 

The  reasons  for  a  new  trial,  which  are  discussed  by 
counsel,  relate  to  the  introduction  by  the  appellee  of  cer- 
tain testimony  and  the  giving  of  instructions  by  the 
court. 

Upon  the  trial  the  appellant,  to  establish  title  and 
right  of  possession  in  himself,  introduced  in  evidence  a 
bill  of  sale  of  the  horse,  executed  by  the  appellee  to  him 
on  the  7th  of  May,  1890,  and  also  an  agreement  in  writ- 
ing, entered  into  between  the  appellant  and  the  appellee 
on  the  same  day,  by  which  it  was  stipulated  that  the  ap- 
pellee should  keep,  feed  and  care  for  the  horse  for  the 
appellant  for  the  period  of  thirty  days  for  a  compen- 
sation named  in  the  agreement.  The  appellant  also 
proved  the  value  of  the  horse,  and  that  after  the  expira- 
tion of  the  thirty  days  he  demanded  of  the  appellee  the 
possession  of  the  horse,  which  was  refused.  With  this 
evidence  the  appellant  rested. 

One  of  the  reasons  assigned  for  a  new  trial  is  that  the 
court  erred  in  permitting  the  appellee  to  testify  that  at 
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the  time  of  the  sale  of  the  horse  by  the  latter  to  the  ap- 
pellant, John  F.  Freeman  and  Andrew  J.  Smith  owned 
interests  in  the  horse,  and  that  the  appellee  had  no  au- 
thority from  Freeman  and  Smith  to  sell  the  horse. 

After  a  careful  examination  of  the  record,  we  have  been 
unable  to  find  that  any  grounds  of  objection  to  this  testi- 
mony were  stated  to  the  court  below. 

It  has  been  settled  by  many  decisions  in  this  State  that 
the  record  must  set  forth  the  objections  to  the  testimony  • 
that  were  stated  to  the  trial  court,  and  that  no  objection 
in  that  respect  can  be  urged  upon  appeal,  except  those 
stated  to  the  court  upon  the  trial.  RoUenburg  v.  Nixov,  97 
Ind.  106;  Indiana,  etc.,  B.  W.  Go.  v.  Cook,  102  Ind.  133; 
Shaffer  v.  Ferguson,  103  Ind.  90. 

Counsel  for  the  appellant  also  complain  that  Freeman 
and  Smith  were  permitted  to  testify  for  the  appellee,  that 
they  each  owned  an  interest  in  the  horse  at  the  time  of 
said  sale.  We  find  that  this  testimony  was  given  without 
objection. 

Instruction  numbered  three,  given  by  the  court  to  the 
jury,  was  to  the  eflfect  that  if  Freeman  and  Smith  were 
interested  in  the  horse  as  joint  owners  with  the  appellee 
at  the  time  of  the  sale,  the  appellant  could  not  recover. 

The  giving  of  this  instruction  was  error. 

The  sale  was  made  by  the  appellee  when  he  was  in  the 
possession  of  the  horse,  and  he  is  the  sole  defendant.  In 
action  for  the  recovery  of  personal  property,  the  plaintiff 
must  recover  upon  the  strength  of  his  own  title.  This  doc- 
trine is  elementary.  It  is  also  well  settled  in  this  State 
that  the  general  denial,  when  pleaded  in  answer  to  a  com- 
plaint in  replevin,  not  only  requires  the  plaintiff  to  make 
out  title  in  himself,  but  will  admit  evidence  relative  to  the 
right  of  possession  in  the  defendant,  or  even  in  a  stran- 
ger. But  while  this  has  become  settled  as  a  rule  of  plead- 
ing and  practice  in  this  State,  it  does  not  put  aside  or  ab- 
rogate established  legal  principles  relating  to  and  regu- 
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lating  the  rights  of  the  parties  who  are  the  litigants  in 
the  given  ease. 

If  a  party  has  a  horse  in  his  possession  and  sells  bim, 
the  law  says,  from  the  nature  of  the  transaction,  that  the 
vendor  warranted  the  horse  to  belong  to  himself,  and  that 
he  had  a  right  to  sell  ij.  To  permit  the  vendor,  in  such 
a  case,  to  show  that  he  did  not  have  the  right  to  sell,  but 
had  undertaken  to  sell  that  which  did  not  wholly  belong 
to  him,  would  be  to  encourage  and  permit  him  to  trifle 
with  others  who  were  acting  in  good  faith,  and  to  take 
advantage  of  his  own  wrong. 

"What  I  induce  my  neighbor  to  regard  as  true  is  the 
truth  as  between  iis,  if  he  has  been  misled  by  my  assev- 
eration,^' became  a  settled  rule  in  equity  at  a  very  early 
period  in  courts  of  equity. 

In  trover,  as  in  replevin,  the  plaintiff  must  recover,  if 
at  all,  on  his  own  title  and  right  of  possession,  and  it  has 
been  held  that  in  trover  the  defendant  may  be  estopped 
from  denying  the  title  of  the  plaintiff.  See  Neveit  v. 
Berry,  5  Cranch  (C.  C),  291,  where  the  defendant  had  exe- 
cuted a  bill  of  sale  of  personal  property. 

In  Rinkerv.  Rinkery  20  Ind.  185,  it  was  held  that  where 
property  was  transferred  as  a  valid  gift,  the  one  so  trans- 
ferring it  will  not  be  allowed  to  question  the  title  of  the 
douee,  although  in  the  making  of  the  gift  there  was  a 
breach  of  trust. 

In  Hall  V.  White,  3  C.  &  P.  136,  it  was  held  that  where  a 
party  pretends  that  he  has  the  goods  when  a  demand  is 
made  of  him  for  their  possession,  and  the  plaintiff'  is 
thereby  induced  to  sue  him,  he  can  not  defend  on  the 
ground  that  he  did  not  have  the  goods. 

When  one  stands  by  in  silence  and  permits  another  to 
act  upon  an  erroneous  state  of  facts,  to  the  injury  of  the 
person  whom  he  has  permitted  to  remain  in  error,  he  is 
estopped  from  setting  up  his  rights.  We  do  not  see  why 
this  principle  does  not  apply  to  a  case  like  the  one  at  bar, 
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where  the  vendor  withholds  from  his  vendee  the  fact  that 
other  persons  are  interested  in  the  property.  The  rule 
finds  many  illustrations  in  the  different  cases,  but  the 
principle  is  the  same  in  alK 

As  bearing  strongly  on  this  question,  we  cite  Bice  v. 
Crow,  6  Heisk.  28;  Hardin  v.  Joice^  21  Kan.  318; 
Cobbey  Law  of  Replevin,  sections  125, 147. 

The  judgment  is  reversed,  with  costs. 

Filed  AprU  28, 1892. 


•      No.  498. 

The  First  National  Bank  of  Porter  Countt  v.  Wil- 
liams. 

Appeal. — Sufficiency  of  Evidence  to  Sutiain  Verdict, — A  judgment  will  not 
be  disturbed  on  appeal  where  the  assignment  of  error  is  that  the  ver- 
dict was  not  sustained  by  the  evidence,  if  there  is  any  evidence  tending 
to  support  the  verdict.    For  suflSciencj  of  evidence,  see  opinion. 

Instructions  to  Juby.— fliirmfesa  Error, —  Not  Ground  for  BevereaL — 
Where  the  court  instructed  the  jury  in  substance  that  they  might  con- 
sider the  position  of  the  account  as  shown  in  the  book  and  the  manner 
of  placing  it  as  they  saw  it  in  the  book,  and  that  they  had  a  right  to 
take  the  book  with  them  «nd  consider  it,  there  was  no  error,  except  it  be 
in  the  clause,  *'  You  may  take  the  book  with  you  and  consider  it ; "  and 
the  record  not  showing  that  they  did  take  the  book  with  them,  the  in- 
struction could  have  worked  no  harm,  if  wrong. 

EviDSNCE. — Ledger  Kept  Solely  by  Defendant, — Properly  Bgeeted, — Where 
the  defendant  ofiered  to  introduce  in  evidence  two  ledgers  containing 
the  plaintiff's  bank  accounts,  which  books  were  kept  by  the  officers  of 
the  bank  and  with  which  the  plaintiff  had  nothing  whatever  to  do,  such 
evidence  was  properly  excluded. 

From  the  Porter  Circuit  Court. 

N.  L.  Agnew,  8.  C.  Spencer  and  D.  E.  Kelly,  for  appel- 
lant. 

A.  li.  Jones  and  F.  P.  Jones,  for  appellee. 

Rbinhard,  J. — One  of  the  reasons  assigned  in  the  mo- 
tion for  a  new  trial  and  argued  by  counsel  for  appellant 
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is  the  insufficiency  of  the  evidence. '  The  action  was  for 
money  deposited  by  the  appellee  with  the  appellant  cor- 
poration. The  cause  was  tried  by  a  jury,  and  the  verdict 
was  for  the  plaintiflT,  who  is  the  appellee  in  this  court. 
The  theory  of  the  appellant  was  that  the  money  had  all 
been  paid  out  to  the  appellee,  while  the  latter  claimed 
that  there  was  a  balance  of  $200  and  interest  due  her. 
In  support  of  her  claim  the  appellee  testified  that  on  the 
.6th  day  of  April,  1889,  she  deposited  with  the  appellant 
$100 ;  that  she  remembered  this  particular  occurrence  for 
the  reason  that  she  had  but  one  business  transaction  with 
Mr.  Skinner,  the  president  of  the  bank,  which  was  the 
one  here  in  dispute,  and  her  bank  deposit  book  shows  a 
credit  to  her  of  $100  of  that  date  in  the  handwriting  of 
Mr.  Skinner.  The  latter  testified  that  the  appellee  did 
not  on  that  day  deposit  $100,  but  that,  on  the  contrary, 
she  drew  out  that  amount  from  the  bank  on  that  date, 
and  that  by  mistake  he  credited  her  with  $100  in  her 
bank  book  instead  of  charging  it  to  her  as  he  should  have 
done.  Mr.  Skinner  was  corroborated  by  circumstances 
testified  to  by  himself  and  other  witnesses,  and  the  ques- 
tion thus  became  one  of  the  weight  of  evidence  to  be  de- 
termined by  the  jury.  The  latter  decided  the  question 
in  favor  of  the  appellee.  The  learned  special  judge  who 
presided  at  the  trial  gave  his  approval  to  the  verdict  by 
overruling  the  motion  for  a  new  trial,  and  by  force  of  the 
numerous  decisions  of  the  Supreme  and  Appellate  Courts  it 
is  beyond  our  power  to  redress  the  wrong,  if  any  has  been 
done.  We  can  not  disturb  the  judgment,  therefore,  on 
account  of  the  lack  of  evidence  to  sustain  the  verdict. 

The  appellant  assails  instruction  numbered  4,  given  by 
the  court  of  its  own  motion.  In  it  the  court  told  the 
jury  :  "  You  may  also  consider  the  position  of  the  ac- 
count as  shown  in  that  book  and  the  manner  of  placing 
it  as  you  see  it  on  the  book,  which  you  have  a  right  to 
take  with  you  and  consider." 
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TherQ  is  nothing  wrong  with  the  inet ruction^  bo  far  as 
it  tells  the  jury  that  they  might  con  eider  ^*  the  position  of 
the  aecouut,"  etc.  The  account,  as  contained  in  the  ap- 
pellee's pa3d-book,  wsja  placed  in  evidence,  and  we  know 
of  uo  reasou  why  the  jury  could  not  consider  it  and  the 
peculiar  position  the  account  occupied.  The  court  did 
not  instruct  the  jury  what  weight  they  should  give  this 
account  or  whether  they  should  give  it  any  weight.  They 
were  simply  told  that  they  had  a  right  to  '* consider"  it, 
and  we  do  not  see  upon  what  priucipio  of  law  they  were 
precluded  from  eo  doing. 

The  last  portion  of  the  instruction  told  the  jury  that 
they  had  a  right  to  take  the  account  with  thera.  The  ap- 
pellant claims  that  this  was  error,  and  cites  Nichols  v,  State^ 
exrd.y  65  Ind,  512,  It  is  notshown^  however^  by  tho  bill 
of  exceptions  that  the  jury  actually  took  this  item  of  evi- 
dence with  them  to  their  roonij  and  hence  no  harm  is 
shown  to  have  resulted  from  the  instruction^  even  if 
wTongi  as  to  which  we  decide  nothing.  Everything  must 
be  presumed  in  favor  of  the  correctness  of  the  court's  ac- 
tion until  the  contrary  is  made  to  appear.  There  was  no 
available  error  here. 

The  next  alleged  error  is  the  refusal  of  the  court  to 
permit  the  appellant  to  read  in  evidence  ledgers  ^*D" 
and  *'  Ej"  containing  appellee's  bank  account.  The  book 
was  one  which  was  kept  by  the  officers  of  the  hank,  and 
with  which  the  appellee  had  nothing  whatever  to  do.  It 
was  not  shown  when  the  entries  in  these  ledgers  were 
made,  but  they  would  not  be  proper  evidence  even  if 
made  at  the  time  of  the  transaction,  PiiUhurgh^  etc.,  R,  il, 
Co.  V.  Nod,  77  Ind,  110.  The  exclusion  of  this  evidence 
was  right. 

These  are  all  the  questions  disenssed. 

The  judgment  is  affirmed. 

Crum PACKER,  J.,  was  absent< 

FUed  Hay  10,  1892. 
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Lewis  v.  The  State,  ex  rel.  Daily. 

EviDENOE. — Sufieieney  cf  to  Sustain  VerdieL — Where  the  testimony  is  con- 
flicting this  court  can  not  disturb  the  re8nlt*reached  in  the  trial  court 
because  of  alleged  insufficiency  of  evidence. 

Same. — Rejection  tf, — Steps  Neeeesary  to  Save  Eoxeption  to. — ^Wbere  a  ques- 
tion as  to  the  rejection  of  eyidence  is  sought  to  be  preserved  in  the  rec- 
ord, a  pertinent  question  should  be  propounded  to  the  witness,  and, 
upon  objection,  a  statement  should  be  made  as  to  what  the  witness  will 
testify  thereto. 

From  the  Jackson  Circuit  Court. 

J.  M.  Lewis^  W.  K.  Marshall  and  B.  H.  BurreUy  for  ap- 
pellant. 

W.  T,  Branamarij  Prosecuting  Attorney,  for  appellee. 

Black,  J. — The  appellant  was  prosecuted  under  the 
statute  relating  to  bastardy.  His  motion  for  a  new  trial 
was  overruled.  The  testimony  was  conflicting.  There- 
fore we  can  not  disturb  the  result  reached  in  the  trial  court 
because  of  alleged  insufficiency  of  evidence. 

Two  rulings  of  the  court  rejecting  offers  of  proof  are 
assigned  as  causes  in  the  motion  for  a  new  trial. 

It  does  not  appear  in  either  case  that  any  question  was 
asked  the  witness  in  relation  to  the  matter  embraced  in 
the  offer,  and  it  does  not  appear  to  what  facts  the  witness 
would  have  testified  in  either  instance. 

When  it  is  intended  to  preserve  in  the  record  a  question 
upon  the  refusal  of  the  court  to  admit  testimony,  a  per- 
tinent question  should  be  propounded  to  the  witness,  and, 
upon  the  making  of  objection,  the  party  propounding  the 
question  should  state  to  the  court  what  facts  the  witness 
will  testify  to  in  answer  to  the  question.  Judy  v.  Citizen^ 
101  Ind.  18;  Higham  v.  Vanosdoly  101  Ind.  160;  CUy  of 
Evansville  v.  Thacker^  2  Ind.  App.  370 ;  Vurpillat  v.  Zdi- 
ner,  2  Ind.  App.  897. 

The  judgment  is  affirmed. 

Filed  May  10, 1892. 
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Lockwood  v.  Beabd. 

Instructions.— i2c/tMaZ.—i2ecord  Must  Contain  aU  InstrwUionB  Giwn.— If  all 
the  instructions  given  are  not  contained  in  the  record,  no  questions  aris- 
ing upon  the  refusal  of  instructions  will  be  considered  ;  for  it  will  be 
presumed  that  ail  of  those  refused  containing  correct  enunciations  of 
the  law  were  fully  covered  bj  those  given. 

Samb. — Filing, — In  order  that  instructions  may  be  made  part  of  the  rec- 
ord without  a  bill  of  exceptions,  the  record  must  affirmatively  show 
that  they  were  filed. 

Evidence. — Malicious  fVoseet^ion. — Bemoteneas  of  Evidence, — Plaintiff  was 
a  stockholder  in  a  corporation,  and  superintendent  of  its  factory ;  and 
defendant  was  also  a  stockholder,  and  vice-president  of  the  corporation 
The  directors  ordered  defendant  to  discharge  the  plaintiff,  which  he  did. 
Plaintiff  thereafter  continued  to  visit  the  factory,  worked  therein  with- 
ont  direction,  but  the  managers  claimed  that  he  intermeddled  with  the 
working  men  and  the  affairs  of  the  company.  His  presence  at  the  fac- 
tory after  his  discharge  was  the  basis  of  a  criminal  prosecution,  and 
this  action  was  to  recover  damages  occasioned  by  such  prosecution. 

Held,  that  the  defendant  could  not  prove  that  the  plaintiff's  temper  and 
methods  were  such  that,  in  the  opinion  of  the  witness,  he  was  unfit  for 
the  position  of  superintendent,  because  it  was  too  remote. 

From  the  Steuben  Circuit  Court. 

W.  L.  Penjield  and  J''.  8.  BlatneVy  for  appellant. 
J".  W,  Baxter  and  iJ.  W.  MeBridcy  for  appellee. 

Crumpacker,  J. — Beard  sued  Lockwood  for  damages  re- 
sulting from  the  alleged  malicious  prosecution  of  a  criminal 
action  against  him  by  the  latter. 

It  is  alleged  in  the  complaint  that  the  defendant  malic- 
iously,  and  without  probable  cause^  made  and  filed  an  affi- 
davit before  a  justice  of  the  peace,  charging  the  plaintiff  with 
forcible  entry  and  detainer,  and  caused  his  arrest  thereon  ;. 
that  afterwards  the  prosecution  was  dismissed,  and  the  plain- 
tiff discharged. 

The  cause  was  put  at  issue  and  tried  by  a  jury.  There  was 
a  verdict  in  favor  of  plaintiff,  upon  which  judgment  was  ren- 
dered. The  defendant  appeals,  and  assigns  for  error  the 
overruling  of  his  motion  for  a  new  trial. 
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The  first  question  argued  by  counsel  for  appellant  relates 
to  the  giving  of  a  certain  instruction  to  the  jury  by  the 
court  of  its  own  motion^  and  the  only  point  made  against  the 
instruction  is  that  it  was  not  applicable  to  the  &cts.  We 
have  carefully  examined  the  evidence^  and  conclude  that  the 
instruction  was  fully  warranted. 

Counsel  next  complain  of  the  action  of  the  court  in  refus- 
ing two  instructions  requested  by  the  appellant.  All  of  the 
instructions  given  by  the  court  of  its  own  motion  are  brought 
into  the  record  by  bill  of  exceptions,  but  it  appears  that  the 
court  also  gave  a  number  of  other  instructions  at  the  request 
of  appellant,  and  none  of  these  are  in  the  bill  of  exceptions. 
What  purports  to  be  the  instructions  requested  by  appellant 
have  been  copied  in  the  record  by  the  clerk  in  making  up 
the  transcript,  but  the  record  does  not  show  that  they  were 
filed. 

"  In  order  that  instructions  may  be  made  part  of  the  rec- 
ord without  a  bill- of  exceptions,  the  record  must  affirm- 
atively show  that  they  were  filed."  Fort  Wayne,  efc.,  R.  W. 
Go.  V.  Beyei'le,  110  Ind.  100;  Blo^mt  v.  Rick,  107  Ind.  238. 
So  the  instructions  given  by  the  court  at  appellant's  request 
are  not  in  the  record.  It  is  an  inexorable  rule  of  this  court 
that  if  all  of  the  instructions  given  are  not  contained  in  the 
record,  no  questions  arising  upon  the  refusal  of  instructions 
will  be  considered,  as  it  will  be  presumed  that  all  of  those 
refused  containing  correct  enunciations  of  the  law  were 
fully  covered  by  those  given.  Taylor  v.  Wootan,  1  Ind.  App. 
188;  Bash  v.  Young,  2  Ind.  App.  297. 

The  only  other  question  discussed  relates  to  the  exclusion 
of  certain  evidence  offered  by  appellant. 

The  evidence  showed  that  appellee  was  a  stockholder  and 
director  in  the  Monitor  Manufacturing  Company,  and  had 
been  superintendent  of  its  factory.  Appellant  was  also  a 
stockholder  and  director  in  the  company,  and  held  the  office 
of  vice-president.  At  a  meeting  of  the  board  of  directors, 
appellant  was  instructed  to  discharge  the  appellee  from  the 
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position  of  superintendent,  which  he  did.  Appellee  con- 
tinued thereafter  to  visit  the  factory,  and  worked  therein 
without  direction,  and  it  was  claimed  by  the  managers  that 
he  intermeddled  with  the  working  of  the  men  and  the  af- 
fairs of  the  company.  His  presence  at  the  factory  after  his 
discharge  was  the  basis  of  the  criminal  prosecution.  Ap- 
pellant offered  to  prove  by  a  competent  and  qualified  witness 
that  appellee^s  temper  and  methods  were  such  that,  in  the 
opinion  of  the  witness,  he  was  unfit  for  the  position  of  su- 
perintendent. This  evidence  was  excluded,  and  we  think 
there  was  no  error  in  this  ruling  of  the  court.  If  the  opin- 
ion of  the  witness  was  competent  to  prove  the  fact  of  appel- 
lee's unfitness,  such  fact  was  so  remote  that  its  exclusion  can 
not  be  held  reversible  error. 

It  could  only  bear  upon  the  question  of  malice,  and  it  in» 
volves  a  collateral  question,  the  investigation  of  which  would 
tend  to  distract  the  minds  of  the  jury  from  the  real  issue. 

The  judgment  is  affirmed. 

Filed  Feb.  4, 1892 ;  petition  for  a  rehearing  overruled  April  16, 1892. 


No.  479. 

Morgan  v.  East. 


BiiiL  OF  ExcEPnoNS.— i^tn^. — A  bill  of  exceptions  is  no  part  of  the 
record  unless  it  is  filed  in  the  court  below ;  and  a  certificate  of  the  clerk 
"  that  the  above  and  foregoing  transcript  contains  true  and  complete 
copies  of  all  the  papers  and  entries  in  said  cause/'  does  not  show  that 
a  bill  of  exceptions  inserted  in  the  transcript  has  been  filed. 

Prom  the  Greene  Circuit  Court. 

W.  L.  Rude,  A.  G.  Gavins,  E,  H.  C.   Cavins  and  W.  L. 
Cavin8y  for  appellant. 
/.  8,  Bays,  for  appellee. 
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Black,  J. — The  overruling  of  the  appellant's  motion  for 
a  new  trial  is  assigned  as  error. 

In  the  motion  the  causes  for  a  new  trial  stated  were  that 
the  court  erred  in  overruling  the  appellant's  motion  to  strike 
out  ceiiiain  testimony;  that  it  erred  in  excluding  certain 
testimony ;  that  the  decision  of  the  court  was  not  sustained 
by  sufficient  evidence,  and  that  the  decision  of  the  cour, 
was  contrary  to  law. 

For  the  presentation  to  this  court  of  the  questions  em- 
braced in  the  assignment  of  error  a  bill  of  exceptions  is 
necessary. 

It  is  insisted  on  behalf  of  the  appellee  that  a  bill  of  ex- 
ceptions contained  in  the  transcript  can  not  be  regarded  as 
in  the  record,  for  the  reason  that  it  is  not  shown  to  have 
been  filed  in  the  cause  as  required  by  section  629,  R.  S.  1881, 
which  provides  as  follows : 

"  Where  the  record  does  not  otherwise  show  the  decision 
or  grounds  of  objection  thereto,  the  party  objecting  must, 
within  such  time  as  may  be  allowed,  present  to  the  judge 
a  proper  bill  of  exceptions,  which,  if  true,  he  shall  promptly 
sign  and  cause  it  to  be  filed  in  the  cause;  if  not  true,  the 
judge  shall  correct,  sign,  and  cause  it  to  be  filed  without  de- 
lay. When  so  filed,  it  shall  be  a  part  of  the  record,  and  de- 
lay of  the  judge  in  signing  and  filing  the  same  shall  not 
deprive  the  party  objecting  of  the  benefit  thereof.  The  date 
of  the  presentation  shall  be  stated  in  the  bill  of  exceptions, 
and  the  entry  shall  show  the  time  granted,  if  beyond  the 
term,  for  presenting  the  same." 

The  record  shows  that  on  the  27th  of  May,  1891,  the  mo- 
tion for  a  new  trial  was  overruled,  and  that  the  appellant 
was  then  granted  thirty  days  to  prepare,  have  signed  and 
filed  his  bill  of  exceptions. 

At  a  subsequent  place  in  the  transcript  is  the  following^ 
referring  to  a  time  in  vacation  : 

"And  afterward,  on  the  30th  day  of  June,  1891,  the  fol- 
lowing further  proceedings  were  had  :'' 
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Then  follows  a  bill  of  exceptions^  commeneiDg  after  the 
title  of  the  cause,  as  follows  :  '^  Be  it  remembered  that,  ^n 
the  25th  day  of  May,  1891,  it  being  the  25th  judicial  day 
of  the  April  term  of  the  Greene  Circuit  Court,  1891,  Hon. 
John  C.  Briggs,  judge  of  said  court,  presiding,  the  following 
proceedings  were  had  in  said  cause,"  etc. 

After  the  evidence  and  the  statement,  "  This  was  all  the 
evidence  given  in  the  cause,"  the  bill  closes  as  follows :  "And 
the  defendant  now  tenders  this  his  bill  of  exceptions,  within 
the  time  fixed  by  the  court,  and  prays  that  the  same  may  be 
signed,  sealed  and  made  part  of  the  record,  which  is  accord- 
ingly done  this  25th  of  June,  1891,  having  been  taken  un- 
der advisement  by  me  on  the  27th  day  of  May,  1891,  on 
which  day  defendant  placed  the  same  in  my  hands."  Then 
follows  the  signature  of  the  judge. 

Immediately  thereafter  is  the  clerk^s  certificate,  dated  July 
9,  1891,  "  that  the  above  and  foregoing  transcript  contains 
true  and  complete  copies  of  all  the  papers  and  entries  in  said 
cause." 

It  does  not  appear  anywhere  in  the  record  that  the  bill  of 
exceptions  was  ever  filed.  Under  the  statute  and  the  decis- 
ions relating  to  it,  we  are  required  to  hold,  as  contended  for  by 
the  appellee,  that  the  bill  of  exceptions  is  not  a  part  of  the 
record.  Loyv,  Loy,  90  Ind.  404  ;  Armstrong  v.  HarshmaUy 
93  Ind.  216  ;  Louisville^  etc.^  B.  W,  Oo.  v.  Harrigan,  94  Ind. 
245 ;  Pratt  v.  Allen,  95  Ind.  404 ;  Horner  v.  Hoadley,  97 
Ind.  600;  Shuhe  v.  McWiUiama,  104  Ind.  512;  Hull  v. 
Louth,  109  Ind.  315  (335);  Hessian  v.  State,  116  Ind.  58; 
Bierly  v.  Harrison,  123  Ind.  516 ;  Guirl  v.  Gillett,  124  Ind. 
501 ;  Hormann  v.  Hartmetz,  128  Ind.  353. 

The  judgment  is  affirmed. 

FU«d  AprU  15, 1892. 
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No.  508. 

Pbfflby  et  al.  V.  Kenrick. 

Refleyik. — Condition  of  Bond, — ^The  condition  in  a  replevin  bond  given 
hj  a  plaintiff  to  prosecute  the  action  to  effect,  and  without  delay, 
means  a  continuous  prosecution  to  a  final  judgment  in  favor  of  the 
plaintiff,  and  the  plaintiff  must  diligently  pursue  the  case  and  succeed 
or  he  will  be  liable  on  such  bond. 

Sams. — Dwniwily  Breach  of  Bond. — A  dismissal  of  a  replevin  suit  is  a 
breach  of  the  bond  given  to  the  plaintiff,  and  renders  him  liable  to  the 
defendant. 

BA.UE.^Bond,  Independent  Conditions. — The  three  usual  conditions  incor- 
porated in  a  bond  given  bj  a  plaintiff  in  an  action  of  replevin  are  sep- 
arate and  independent,  and  a  breach  of  any  one  of  them  entitles  the 
defendant  to  maintain  an  action  thereon. 

Saue. — Digmisaalf  Judgment  of  Eeium  of  Pioperiy. — On  the  entry  of  a  judg* 
ment  of  dismissal  by  the  plaintiff,  who  has  possession  of  the  property 
replevined  under  his  bond,  the  court  has  no  power  to  award  a  judgment 
of  return. 

From  the  Carroll  Circuit  Court. 

X.  D,  Boyd,  for  appellants. 

B.  C,  Pollard  and  (7.  R,  Pollard,  for  appellee. 

New,  J. — This  was  an  action  instituted  in  the  circuit 
court  by  the  appellee  on  a  replevin  bond  executed  by  Celia 
N.  Napier  as  principal  and  Joel  Peffley  as  surety.  The  ap- 
peal is  by  Peffley,  and  notice  thereof  to  Napier  and  Lyons 
has  been  given  as  provided  for  in  section  635,  R.  S.  1881. 

The  substance  of  the  case  made  by  the  complaint  is  that 
theretofore  Napier  brought  her  action  in  the  circuit  court 
against  the  appellees,  Kendrick  and  Lyons,  to  recover  pos- 
session of  a  horse,  the  property  of  the  appellee.  Upon  a 
writ  duly  issued  possession  was  taken  of  said  property  by 
the  sheriff  and  delivered  to  Napier,  the  latter  executing  the 
undertaking  required  by  the  statute  with  Peffley  as  surety. 
A  copy  of  the  bond  is  made  a  part  of  the  complaint,  and 
reads  as  follows,  the  caption,  signatures  and  approval  omit- 
ted : 
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'^  We  undettake  that  the  plaintiff,  Celia  L.  Napier,  shall 
prosecate  this  action  with  effect  and  without  delay,  and  re- 
turn the  property  in  controversy  to  the  defendajots  if  return 
be  adjudged  by  the  court,  and  pay  to  them  all  such  sums  of 
money  as  they  may  recover  against  the  plaintiff  in  this  ac- 
tion for  any  cause  whatever ;  ^'  that  said  Napier  failed  to 
prosecute  said  action  of  replevin  to  effect,  but  dismissed  the 
same  without  a  trial,  and  that  thereupon  the  following  entry 
and  order  was  made  by  the  court :  *^  Come  again  the  parties 
by  counsel,  and  the  plaintiff  now  dismisses  this  action  at  her 
costs,  and  is  allowed  three  days  to  return  to  the  defendants 
the  property  described  in  the  complaint ;  '*  and  the  plaintiff 
was  adjudged  to  pay  the  costs ;  that  Lyons  claims  some  in- 
terest in  said  horse,  and  is  therefore  made  a  party  defendant; 
that  said  horse  is  of  the  value  of  $200 ;  that  Napier,  not- 
withstanding her  dismissal  of  said  action  of  replevin  and  the 
giving  of  said  bond,  has  refused  to  return  said  horse,  and 
has  converted  the  same  to  her  own  use. 

Upon  issues  joined  the  cause  was  tried  by  a  jury,  and  up- 
on request,  properly  made,  a  special  verdict  was  returned. 

Upon  the  facts  so  found  the  appellant,  Peffley,  moved  the 
court  for  judgment  in  his  favor,  except  as  to  nominal  dam- 
ages. This  motion  was  overruled,  and  the  action  of  the 
court  thereon  is  assigned  as  error.  Other  errors  are  assigned 
by  the  appellant,  but  the  question  thus  presented  is  the  only 
one  requiring  much  attention. 

The  following  facts  with  others  are  found  by  the  special 
verdict:  That  an  action  of  replevin  was  instituted  by 
Napier,  bond  given  and  case  dismissed  as  alleged  in  the  com- 
plaint; that  at  the  time  of  said  proceedings  in  replevin,  the 
appellee  was  in  the  possession  of  said  horse,  was  the  sole 
owner  thereof,  and  that  no  other  person  had  any  interest  in 
the  same ;  that  said  horse  had  not  been  returned  to  the  ap- 
pelleej  but  that  the  possession  thereof  has  been  retained  by 
said  Napier  and  that  said  horse  is  of  the  value  of  $115;  and 
that  the  appellee  has  been  damaged  in  that  sum.     Twenty 
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dollars  of  this  sum  was  remitted  by  the  appellee,  and  the 
court  gave  the  appellee  judgment  for  $96. 

The  liability  of  Peffley  as  surety  on  the  bond  in  suit  is 
three-fold,  to  wit,  the  prosecution  of  the  action  with  effect 
and  without  delay,  the  return  of  the  property  if  its  return 
be  adjudged  by  the  court,  and  the  payment  of  such  sums  of 
money  as  may  be  recovered  against  his  principal. 

These  conditions  have  always  been  treated  as  independent, 
and  a  right  of  action  accrues  upon  the  bond  if  there  be  a 
failure  to  keep  any  of  them. 

The  entry  made  by  the  court  upon  the  dismissal  of  the 
cause  by  Napier,  the  principal  upon  the  bond,  can  not  be 
regarded  as  a  judgment  for  the  return  of  the  property.  And 
if  it  was  so  intended,  and  could  be  so  construed,  the  court 
did  not  have  the  power  to  render  it  after  the  dismissal  of 
the  action.  The  act  of  1877,  page  101,  was  not  carried  for- 
ward into  the  revision  of  1881.  See  Wiseman  v.  Lynn,  39 
lud.  250;  Hulman  v.  Benighof,  125  Ind.481. 

The  complaint  shows  a  failure  on  the  part  of  Napier  to 
prosecute  her  action  in  replevin  to  effect,  and  therefore 
states  a  cause  of  action  against  her  and  Peffley,  her  surety 
on  the  bond.  A  dismissal  of  the  suit  was  a  failure  to  prose- 
cute it  with  effect ;  it  was  a  breach  of  the  undertaking,  and 
rendered  the  surety  liable  for  the  injury  sustained. 

The  condition  to  prosecute  the  suit  to  effect,  and  without 
delay,  has  uniformly  been  interpreted  to  mean  a  continuous 
prosecution  to  a  final  judgment  in  favor  of  the  plaintiff;  the 
plaintiff  must  diligently  pursue  the  case  and  must  succeed. 
Wiseman  v.  Lynn^  39  Ind.  250;  Broom  v.  8t,  Pavly  etc,^ 
Co.,  33  Minn.  253;  Berghoff  v.  Heekwolf,  26  Mo.  511; 
3Iill8  V.  Gleason,  21  Cal.  274 ;  Manning  v.  Manning,  26 
Kan.  88;  Smith  v.  Whiting,  100  Mass.  122;  2  Sutherland 
Damages,  42. 

And  it  is  not  necessary  to  the  maintaining  of  an  action  for 
this  breach  of  the  bond  that  there  should  have  been  a  judg- 
ment in  the  action  of  replevin  for  the  return  of  the  prop- 
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erty  or  for  damages.  This  is  not  necessary,  because,  as  we 
have  already  stated,  the  condition  or  duty  to  prosecute 
to  effect  is  distinct  and  independent  of  the  other  con- 
dition. Brovm  v.  Parker^  5  Blackf.  291 ;  Perase  v.  Wat- 
rous,  30  Conn.  139 ;  Balsley  v.  Hoffman,  13  Pa.  St.  603 ; 
Manning  v.  Manning,  supra ;  Hall  v.  Smith,  10  Iowa,  45  ; 
MlioU  V.  Black,  45  Mo.  372 ;  Smith  v.  Whiting,  supra;  Cob- 
bey  Law  of  Replevin,  sections  1253,  1254. 

It  is  shown  by  the  special  verdict  that  the  title  to  the 
property  was  in  the  appellee,  and  that  it  was  of  the  value  of 
f  115.  The  appellee  was  entitled  to  recover  the  value  of  the 
property.  Wtseman  v.  Lynn,  supra;  Hall  v.  Smith,  10 
Iowa,  45 ;  Manning  v.  Manning,  supra ;  Mills  v.  OUason, 
supra;  Gibbs  v.  Bartlett,  2  W.  &  S.  29;  Balsley  v.  Hoff- 
man, supra;  Arnold  y.  Bailey,  8  Mass.  145;  2  Sutherland 
Damages  43 ;  Cobbey  Law  of  Replevin,  section  1356. 

We  have  carefully  examined  other  errors  assigned,  and 
find  nothing  in  them  which  would  justify  a  reversal  of  the 
Judgment. 

The  judgment  is  affirmed  with  costs. 

Filed  April  26, 1892. 


No.  525. 

Ridge  v.  The  City  op  Ckawpordsville. 

MuNlciPAii  CoRPOBATiONS.— -^c^iotM  for  Violatians  of  Ordinances. — An  ac- 
tion to  recover  a  penalty  for  the  violation  of  a  mnnicipal  ordinance  is 
a  civil  action,  and  is  controlled  by  the  rules  of  the  civil  practice. 

Appeal. — Less  than  foO  in  Controversy. —  Validity  of  Municipal  Ordinance. — 
In  an  action  by  a  city,  commenced  before  its  mayor,  to  recover  a  pen- 
alty for  the  violation  of  its  ordinance,  where  the  defendant  appeals  from 
a  judgment  of  less  than  fifty  dollars,  and  does  not  controvert  the  va- 
lidity of  snch  ordinance,  the  Appellate  (or  Supreme)  Court  has  no  ju- 
risdiction of  the  case,  and  will  dismiss  the  appeal. 

Vol.  4.-33 
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Sasce. — Jurisdiction  Conferred  by  Consent — Power  of  Court  to  i^w  on  Right  of 
^|)pea/.— Parties  to  an  appeal  can  not  by  consent  confer  jarisdiction  on 
the  court  to  which  the  appeal  is  taken  ;  but,  notwithstanding  the  lack 
of  jurisdiction,  such  court  has  the  power  to  decide  the  right  of  appeal, 
and  announce  authoritative  adjudications  with  reference  thereto. 

From  the  Montgomery  Circuit  Court. 

•7.  R.  Courtney y  for  appellant. 
W.  T.  Bniah,  for  appellee. 

Cbumpackeb,  J. — This  action  was  brought  by  the  city  of 
Crawfordsville  against  GiflTord  Ridge,  to  recover  a  penalty 
for  the  alleged  unlawful  sale  of  intoxicating  liquor,  within 
said  city,  without  a  license,  in  violation  of  certain  sections 
of  an  ordinance  duly  passed  and  adopted  by  the  common 
council. 

The  action  was  commenced  before  the  mayor,  who  gave 
judgment  in  favor  of  the  plaintiff  for  fifteen  dollars  and 
costs.  The  defendant  appealed  to  the  circuit  court,  where 
the  cause  was  tried  by  the  court  without  a  jury,  and  resulted 
in  a  judgment  in  favor  of  the  plaintiff  for  ten  dollars  and 
costs.  From  such  judgment  the  defendant  prosecutes  this 
appeal. 

The  first  question  confronting  us  for  decision  relates  to 
the  jurisdiction  of  this  court  over  the  subject-matter  of  the 
appeal. 

Section  632,  B.  S.  1881,  provides  for  appeals  to  the  Su- 
preme and  Appellate  Courts  from  all  final  judgments  of  cir- 
cuit and  superior  courts,  except  in  cases  originating  before  a 
mayor  or  justice  of  the  peace,  where  the  amount  in  contro- 
versy, exclusive  of  interest  and  costs,  does  not  exceed  fifty 
dollars. 

This  exception  does  not  include  actions  in  which  the  va- 
lidity of  a  municipal  ordinance  is  involved. 

Suits  to  recover  penalties  for  the  violation  of  municipal 
ordinances  are  civil  actions,  and  are  controlled  by  the  rules 
of  the  civil  practice.    City  of  Greensburgh  v.  Corwin,  58  Ind. 
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518  ;  Cheen  v.  City  of  JndianapQlisj  25  lud.  490  ;  Common 
Council  V.  Fairchildy  1  lud,  315, 

It  has  bceu  repeatedly  held  by  the  Supreme  Court j  that 
the  exception  contained  in  section  632j  supra^  includes  ac- 
tions for  the  recovery  of  penalties  for  the  violation  of  local 
ordinances,  originating  before  a  mayor  or  justice  of  the  peace, 
where  the  amount  in  controversy  does  not  exceed  fitly  dol- 
lars, unless  the  validity  of  an  ordinance  is  involved  in  the 
judgment.  Bo^cortk  v,  Wayne  Pilce  Cq*^  101  Ind,  175 ; 
Cowley  V*  Towfi  of  Ilushmllej  60  Ind.  327;  Dailey  v*  City  of 
l7i  d  ia  ?i  apolia^  53 1  n  d ,  4  83 ;  Qu  ir/ley  v ,  City  of  A  uro  raj  50 1  nd  _ 
28;  BogaH  v-  Gty  of  New  Albany,  1  Ind,  38. 

In  the  case  before  us  the  amount  is  less  than  fifty  dollars, 
and  no  question  is  even  suggested  respecting  the  validity  of 
an  ordinance. 

No  question  has  been  raised  by  either  parfy  respecting  our 
junsdiction,  but  the  power  to  decide  appeals  and  announce 
authoritative  adjudications  is  granted  by  3aw,  and  can  not  be 
conferred  by  the  consent  or  agreement  of  parties.  We  are 
not  inclined  to  occupy  time  in  passing  upon  tlie  merits  of  a 
controversy  in  which  our  judgment  would  be  utterly  void  of 
authority  when  pronounced. 

The  appeal  is  dismissed,  at  appellant's  costd. 

FOed  April  28, 1S92. 


No.  319. 

Vance  v.  The  City  of  pRANKiiiN, 

Negltoes^Ce. — Kmmkdgc  of  Defect  in  a  Highway  or  Bridge.^  Bur  dm  to  Shov 
Care  in  Avmding  ike  L^ing^. — Tlie  mere  fact  tliat  a  traveller  knows  a 
higliway  ot  bridge  h  defective  will  ncit  preclude  a  recovery  by  bini  for 
an  injury  siiHtained  in  attempting  to  uae  the  way  ot  bndge  iti  a  proper 
manner,  unless  tbe danger  is  eo  great  that  no  person  of  ordinary  pru- 
dence woQid  Yolnntarily  eucoanter  it;  but  if  the  d^Qg^^  ^^  ^^  lucb  & 
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character  that  a  prudent  man  would  not  decline  to  encounter  it,  the 
plaintiff  must  show  that  he  used  a  degree  of  care-  proportioned  to  the 
danger  which  he  knew  was  before  him  before  he  can  recover. 
Same. — Interrogatories  to  Overlum  General  Verdici,  What  it  Not  SuffieienL — 
Special  findings  of  the  jury  that  the  plaintiff  lived  near  a  defective 
bridge,  from  which  he  fell  at  night,  and  was  injured  ;  that  it  had  been 
in  the  same  condition  a  year  and  a  half,  that  he  had  seen  it  frequently 
and  had  seen  persons  use  it,  that  he  knew  its  condition  on  the  night  he 
passed  over  it  and  was  injured,  knew  it  had  no  rails  or  guards,  that  he 
used  no  light  and  that  the  outlines  of  the  bridge  were  not  so  obscured  by 
the  darkness  at  the  time  that  he  could  not,  by  reasonable  use  of  his 
powers  of  sight,  have  seen  such  outline,  does  not  show  such  contriba- 
tory  negligence  as  to  override  a  general  verdict  for  the  plaintiff. 

From  the  Johnson  Circuit  Court. 
8.  P.  Oyler  &nd  W.  A,  Johnson,  for  appellant. 
W.  J.  Buckingham,  E.  F.  White,  W.  T.  Pritchard,  W.  C. 
Thompson  and  «/.  (7.  McNuU,  for  appellee. 

Robinson^  C.  J. — This  action  was  commenced  by  the  ap- 
pellant against  the  appellee  to  recover  damages  for  an  injurv 
to  her  person  caused  by-  the  carelessness  and  negligence  of 
the  appellee^  by  the  improper  construction  and  maintenance 
of  a  bridge  upon  a  street  and  sidewalk  in  the  city  of  Frank- 
lin, in  consequence  of  which,  and  by  reason  whereof,  the  ap- 
pellant was  injured,  etc.  Among  the  allegations  in  the  com- 
plaint are  the  following : 

That  on  the  night  of  the  15th  day  of  March,  1890,  on  a 
certain  street  of  said  city,  known  as  Adams  street,  and  on  the 
sidewalk  along  the  north  side  thereof,  andat  a  point  on  said 
street  immediately  adjacent  to  the  point  of  intersection  of 
said  street  with  Main  street,  the  appellee  had  erected  and 
maintained,  and  caused  to  be  erected  and  maintained,  for  ten 
years  immediately  preceding  said  night  of  March  15,  1890, 
a  wooden  bridge  or  crossing  twenty-five  feet  in  length  and 
ten  feet  in  width,  with  its  north  side  bordering  up  to  and 
along  the  north  line  of  said  sidewalk,  said  bridge  or  crossing 
forming  and  being  said  street  and  sidewalk  at  said  point  over 
a  certain  gulley, ravine  and  running  stream,  the  bottom  of 
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which  at  said  point  was  on  said  night^and  for  ten  years  im- 
mediately  previous  thereto  had  been,  ten  feet  below  the  sur- 
face of  said  bridge  or  crossing,  and  the  sides  thereof  were 
lined  to  the  bottom  of  said  bridge  with  large  rocks  and 
bowlders;  that  upon  said  night,  and  for  ten  years  previous 
thereto,  the  appellee  negligently  left  said  bridge  or  crossing 
open,  unguarded  and  exposed  without  lights,  guards,  railing, 
fencing,  or  other  protection  of  any  kind,  and  of  all  of  which 
appellee  had  due  notice ;  that  during  all  of  said  time  said 
Adams  street  and  said  sidewalk  was  much  used  and  travelled 
by  the  citizens  of  said  city ;  that  on  said  night  aforesaid^ 
about  8  o'clock  P.  M.,  appellant  was  lawfully  travelling 
along  and  upon  said  Adams  street  and  sidewalk,  and  by  rea- 
son of  said  sidewalk,  bridge  or  crossing  being  left  open,  un- 
guarded and  unprotected  in  the  manner  aforesaid,  she  was  ac- 
cidentally, and  without  any  fault  or  negligence  upon  her  part^ 
violently  precipitated  oflF  and  from  said  sidewalk,  bridge 
and  crossing  down  into  said  stream,  and  upon  said  rocks  and 
bowlders,  whereby  and  because  of  which  she  was  greatly  in- 
jured on  her  head,  limbs,  shoulders,  arms,  sides,  body  and 
internally,  and  made  sick,  sore  and  lame,  and  so  remained, 
and  had  been  made  to  suffer  great  pain  and  anguish  of  body 
and  mind,  and  had  been  made  permanently  sick  and  lame 
for  her  natural  life,  and  had  been  put  to  great  expense  in  em- 
pl9ying  nurses  and  physicians  and  in  buying  medicines  in 
tl)e  sum  of  two  thousand  dollars.  Wherefore,  demand  for 
judgment,  etc. 

The  appellee  answered  by  general  denial. 

The  cause  was  tried  by  a  jury,  who  returned  a  general 
verdict  in  favor  of  the  appellant  for  $500,  and  also  answers 
to  interrogatories  that  had  been  propounded  to  the  jury  by 
the  court  upon  the  request  of  the  appellee.  Upon  the  xe- 
turn  of  the  verdict  of  the  jury  the  appellee  moved  for  judg- 
ment in  her  favor  upon  the  answers  to  the  interrogatories, 
notwithstanding  the  general  verdict  of  the  jury  for  the  ap- 
pellant, which  motion  was  sustained"  by  the  court,  and  judg- 
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ment  was  rendered  for  the  appellee,  to  which  ruling  the 
appellant  excepted. 

The  errors  assigned  by  the  appellant  are : 

1.  That  the  court  erred  in  sustaining  the  motion  of  the 
appellee  for  judgment  in  her  favor  upon  the  special  findings 
of  the  jury,  notwithstanding  the  general  verdict. 

2.  That  the  court  erred  in  overruling  the  motion  of  the 
appellant  for  a  new  trial. 

The  facts  specially  found  by  the  jury  were  as  follows: 

*'  No.  1.  How  far  is  the  north  side  of  the  bridge  in  ques- 
tion from  the  house  where  the  plaintiff  lived  at  the  time  of 
the  alleged  injury?     Ans.    Ninety  to  one  hundred  feet. 

^'  No.  2.  How  long  had  the  plaintiff  lived  at  the  place  of 
her  residence  at  the  time  of  alleged  injury?  Ans.  From 
October,  1888,  to  March  15,  1890. 

^^  No.  3.  Had  the  bridge  in  question  remained  in  the  same 
conditition  continuously  for  one  and  one-half  years  immedi- 
ately before  the  time  of  the  alleged  injury?    Ans.    Yes. 

"  No.  4.  Had  the  plaintiff  frequently  seen  persons  passing 
over  the  bridge,  and  did  she  frequently  see  the  bridge  in 
question  during  the  time  she  lived  at  the  place  where  she 
resided  at  the  time  of  the  alleged  injury  ?     Ans.    Yes. 

"  No.  5.  Did  the  plaintiff,  on  the  same  evening  of  her 
alleged  injury,  and  prior  thereto,  pass  over  the  bridge  in 
question  on  foot?     Ans.    Yes. 

"  No.  6.  Did  the  plaintiff,  at  the  time  of  her  alleged  in- 
jury, have  knowledge  of  the  condition  of  the  bridge  in 
question  ?     Ans.    Yes. 

"  No.  7.  Did  the  plaintiff,  at  the  time  of  her  alleged  in- 
jury, know  that  there  were  no  guards  or  railings  at  the  north 
side  of  the  bridge  in  question  ?    Ans.    Yes. 

."  No.  8.  Did  the  plaintiff,  on  the  night  of  the  alleged  in- 
jury, provide  herself  with  a  light  or  any  other  assistance  to 
guide  herself  across  the  bridge  in  question?    Ans.  No. 

"No.  9.  Were  the  outlines  of  the  bridge  so  obscured  by 
the  darkness  at  the  time  she  attempted  to  cross  the  same  thai 
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she  could  not,  by  the  reasonable  use  of  her  powers  of  sight, 
have  seen  such  outlines  ?     Ans.    No.'^ 

The  law  is  settled  that  a  special  finding  overrides  the 
general  verdict  only  when  both  can  not  standi  and  this  an^ 
tagonism  must  be  apparent  upon  the  face  of  the  record  be- 
fore the  court  can  be  successfully  called  upon  to  direct  judg- 
ment in  favor  of  the  party  against  whom  a  general  verdict 
has  been  rendered  by  a  jury  upon  their  oath.  Every  rea* 
sonable  presumption  should  be  indulged  lu  favor  of  the  cor- 
rectness of  the  general  verdict,  which  is  presumed  to  Lave 
been  rendered  upon  the  substantial  merits  of  the  matters  in 
controversy.  It  is  also  the  duty  of  the  court  to  reconcile, 
if  possible,  the  general  verdict  with  the  answers  to  the  in- 
terrogatories, for  it  is  settled  that  if  a  special  verdict  can,  by 
any  hyphothesis,  be  reconciled  with  the  general  verdict^  the 
latter  will  control,  and  the  court  will  not  render  judgment 
against  the  party  in  whose  favor  the  general  verdict  is  ren- 
dered. It  is  also  settled  that  while  all  reasonable  presump- 
tions will  be  indulged  in  favor  of  the  general  verdict^  noth- 
ing will  be  presumed  in  support  of  the  special  findings  of 
fact.  Indianapolis,  etc.,  R.  R.  Go,  v.  Stout,  53  Ind.  143  ; 
Grand  Rapids,  etc.,  R.  R.  Go.  v.  Ellison,  117  Ind,  234; 
Kuhns  V.  Gates,  92  Ind.  66  ;  Redelsheinur  v.  Milter,  107  lud, 
485;  Gincinnati,etc.,R.  R.  Go.  v.  Clif or d,  113  Ind.  460; 
Perry  v.  Makemson,  103  Ind.  300;  Baldwin  v.  Shuter,  82 
Ind.  560;  Rice  v.  Manford,  110  Ind.  596. 

When  the  jury  are  required,  by  direct  and  unambiguous 
questions,  to  return  answers  pertinent  to  the  particular 
facts  in  issue,  each  answer,  unless  it  is  clearly  inconsistent 
with  some  other  relating  to  the  same  subject,  is  to  be  re- 
garded as  stating  the  exact  truth  in  respect  to  the  particular 
fact  or  proposition  embraced  in  the  questioCj  and  where  it 
appears  by  the  answers,  construed  together,  that  the  facts  or 
some  one  of  the  facts  essential  to  support  the  general  ver- 
dict are  directly  inconsistent  and  in  irreconcilable  conflict 
with  the  general  verdict,  it  becomes  the  plain  duty  of  the 
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court  to  accept  the  facts  specially  foand  as  true  and  to  ren- 
der judgment  accordingly.  Chicago,  etc^R.  R.  Go.  v.  Hedges, 
118  Ind.  6^  and  cases  cited. 

In  an  action  like  the  one  at  bar^  the  law  is  well  settled  that 
there  can  be  no  recovery  if  the  plaintiff's  negligence  or  want 
of  care  contributed  in  any  way  to  the  injury  complained  of. 

Negligence  consists  in  the  omission  or  commission  of  some 
act  which  a  reasonable  and  careful  man  would  or  would  not 
do. 

There  are  many  decisions  of  the  Supreme  Court  upon  the 
questions  involved  in  this  case.  Without  citing  each  partic- 
ular case^  it  is  sufiBcient  to  say  it  has  been  held  that^  "  if  a 
person  knows  there  is  an  obstruction  in  a  street  and  he  at- 
tempts to  pass  the  place  when,  in  consequence  of  the  dark- 
ness of  night  or  of  the  rise  of  the  water  over  the  street,  he 
can  not  see  the  obstruction,  he  has  no  reason  to  complain  of 
the  injury  he  may  receive  on  such  occasion.'' 

In  an  action  to  recover  for  an  injury  received  in  driving 
over  a  bridge  alleged  to  be  dangerous  to  all  who  should 
pass  on  the  same,  it  was  said  "  The  law  is  well  settled  that 
if  the  plaintiff  or  his  servant  knew  of  the  condition  of  the 
bridge  when  the  team  and  wagon  was  driven  upon  it,  he  can 
not  under  such  circumstances  recover." 

In  an  action  for  an  injury  sustained  from  a  defect  in  the 
defendant's  road,  it  was  held  that  the  plaintiff's  knowledge 
of  such  defect  before  driving  into  it  precluded  a  recovery  on 
the  ground  of  contributory  negligence. 

In  another  case  it  was  held  "  If  the  plaintiff  knew  the 
opening  or  cellar  way  in  a  sidewalk,  and  he  attempted  to  pass 
the  place  where  it  was,  when,  in  consequence  of  the  darkness 
of  the  night,  he  could  not  see  it,  he  has  no  legal  reason  to 
complain  of  the  injury  he  received  on  account  of  the  fact  that 
the  opening  or  cellar  way  was  there.  In  such  cases  he  must  be 
treated  as  having  taken  the  risk  upon  himself,  and  this,  too, 
although  at  the  time  the  fact  of  the  existence  of  the  opening 
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was  not  present  to  the  plaintiff's  mind/'  There  are  many 
cases  coming  up  to  a  recent  date  sustaining  the  foregoing. 

There  are  recent  decisions  of  the  Supreme  Court  to  the 
effect  tliat  a  person  is  not  obliged  to  forego  travel  on  a  high- 
way which  he  knows  to  be  dangerous,  but  may  proceed,  and 
il  he  uses  proper  care,  and  is  injured,  may  recover.  But  the 
care  in  such  case  to  avoid  the  injury  must  be  in  proportion 
to  the  danger  he  might  encounter  by  reason  of  the  defect  or 
obstruction. 

Knowledge  that  there  is  a  defect  in  a  highway  making  it 
dangerous  to  attempt  to  travel  upon  it  does  not,  of  itself, 
make  it  negligence  to  use  the  highway  carefully  and  cau- 
tiously. Knowledge  of  the  existence  of  a  dangerous  place 
does,  however,  make  it  incumbent  upon  the  traveller  to  use 
care  and  caution  proportionate  to  the  danger  which  he  knows 
lies  in  his  way.  City  of  Indianapolis  v.  Cook,  99  Ind.  10, 
and  cases  cited. 

In  Nave  v.  Flacky  90  Ind.  205,  the  question  of  what 
amount  of  knowledge  on  the  part  of  the  plaintiff  will  bar  a 
right  of  recovery  on  the  ground  of  contributory  negligence 
is  fully  discussed.  That  case  makes  a  broader  and  more  sat- 
isfactory solution  of  the  question  than  any  of  the  cases  cited, 
and  states  the  law  to  be  that  "  The  mere  fact  that  one  who 
has  a  right  to  use  a  way,  knows  that  there  is  a  dangerous 
place  in  it,  will  not,  of  itself,  preclude  a  recovery  for  injuries 
received  in  attempting  to  use  the  way  in  a  proper  manner. 
Knowledge  is  always  an  important  matter  for  consideration, 
but  it  does  not  always  establish  contributory  negligence.  If 
one  undertakes  to  pass  a  known  danger  so  great  that  no  per- 
son of  ordinary  prudence  would  voluntarily  encounter  it, 
then  he  is  guilty  of  contributory  negligence,  for  no  one  pos- 
sessing knowledge  of  danger  has  a  right  to  go  upon  a  way 
which  ordinarily  prudent  men  would  avoid.  If,  however, 
the  danger  is  known,  but  it  is  not  of  such  a  character  as  that 
a  prudent  man  would  not  decline  to  encounter  it,  then  the  at- 
tempt to  pass  it,  is  not,  in  and  of  itself,  such  negligence  as 
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will  defeat  an  action.  Where  there  is  a  known  danger  of 
the  character  just  indicated,  one  who  attempts  to  pass  it  must 
show  that  he  used  a  degree  of  care  proportioned  to  the  danger 
which  he  knew  was  before  him.  If  he  fails  to  show  a  de- 
gree of  care  commensurate  with  the  magnitude  of  the  danger, 
he  can  not  recover  for  injuries  received  in  attempting  to 
pass  it.^' 

In  the  determination  of  the  case  at  bar,  upon  the  ques- 
tions involved  in  the  answers  to  the  interrogatories,  we  can 
properly  only  have  reference  to  the  case  before  us.  It  would 
be  a  very  difficult  undertaking,  perhaps  an  impossible  one,  to 
lay  down  a  general  principle  that  should  even  control  simi- 
lar cases  where  the  circumstances  are  not  precisely  the  same. 

The  rule  of  law  is,  however,  well  established  as  to  the 
weight  to  be  given  to  special  findings  of  fact,  when  it  is  asked 
that  they  shall  override  the  general  verdict  of  a  jury,  and  it 
is  under  this  well  established  rule  of  law  that  we  must  de- 
termine whether  the  special  finding  of  ftcts  in  this  case  were 
sufficient  to  override  the  general  verdict  of  the  jury.  The 
answers  to  the  interrogatories,  as  heretofore  set  out,  show  the 
following  facts : 

Nos.  1  and  2  shows  that  plaintiff  had  lived  about  100  feet 
from  the  bridge  for  one  and  one-half  years. 

No.  3,  that  the  bridge  had  been  for  one  and  one-half  years 
in  the  same  condition  that  it  was  at  the  time  the  injury  was 
received. 

No.  4,  that  plaintiff  had  seen  the  bridge  frequently,  and 
seen  persons  frequently  passing  over  it. 

No.  5,  that  the  plaintiff  had  passed  over  the  bridge  on  foot 
the  evening  she  was  injured.* 

No.  6,  that  she  knew  the  condition  of  the  bridge. 

No.  7,  that  she  knew  there  were  no  rails  or  guards  at  the 
north  side  or  end  of  the  bridge. 

No.  8,  that  on  the  night  of  the  injury  plaintiff  did  not  pro- 
vide herself  with  any  light  or  other  assistance  to  guide  her 
on  the  bridge. 
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No.  9,  that  the  outlines  of  the  bridge  were  not  so  obscured 
by  the  darkness  at  the  time,  th^t  she  could  not  by  the  rea- 
sonable use  of  her  powers  of  sight  have  seen  such  outline. 
The  answers  to  the  first  seven  interrogatories,  in  effect,  go 
to  show  appellant's  knowledge  of  the  bridge,  and  of  its  de- 
fective condition,  but  do  not  establish  contributory  negli- 
gence, but,  in  case  contributory  negligence  existed,  would 
form  a  chain  in  the  evidence  proving  it.  Under  these  an- 
swers, if  the  danger  was  known^  and  it  was  of  such  a  char- 
acter that  a  prudent  person  would  not  decline  to  encounter 
it,  then  an  attempt  to  pass  it  would  not  in  and  of  itself  con- 
stitute such  negligence  as  would  defeat  the  action.  There  is 
nothing  in  the  answers  to  the  interrogatories  that  shows  that 
prudent  persons  declined  to  enter  upon  and  cross  the  bridge 
in  question,  but  the  presumption,  from  the  facts  found,  is  to 
the  contrary.  It  therefore  follows  that  if  appellant  is 
chargeable  under  the  special  findings  of  facts  with  contribu- 
tory negligence,  and  it  will  thereby  override  the  general 
verdict,  such  negligence  must  arise  out  of  the  special  find- 
ings that  appellant  had  knowledge  of  the  defective  condition 
of  the  bridge,  and,  as  found  in  special  finding  No.  8,  that  on 
the  night  of  the  injury  plaintiff  did  not  provide  herself  with 
any  light  or  other  assistance  to  guide*  her  on  the  bridge,  and 
in  No.  9,  that  the  outlines  of  the  bridge  were  not  so  obscured 
by  the  darkness  at  the  time  thjit  she  could  not,  by  the  rea- 
sonable use  of  her  powers  of  sight,  have  seen  such  outline. 

If  the  finding  that  appellant  did  not  provide  herself  with 
any  light  or  other  assistance  to  guide  her  on  the  bridge  stood 
alone,  it  would  constitute  a  fact  that  would  tend  to  show 
negligence,  but  the  9th  finding  dispenses  with  this  necessity 
and  relieves  appellant  from  negligence  on  this  account. 

Where  it  is  found  "  that  the  outlines  of  the  bridge  were 
not  so  obscured  by  the  darkness  at  the  time  that  she  could 
not,  by  the  reasonable  use  of  her  powers  of  sight,  have,  seen 
such  outline;  if  such  was  the  condition  of  the  bridge,  appel- 
lant surely  should  not  be  charged  with  negligence  in  failing 
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to  provide  herself  with  a  light,  and  the  condition  of  the 
bridge  would  not  be  such  that  a  prudent  person  would  de- 
cline to  pass  it.  There  is  an  apparent  inconsistency  in  the 
8th  and  9th  answers  to  the  interrogatories. 

If  the  ruling  of  the  trial  court,  upon  the  motion  for  judg- 
ment in  favor  of  the  appellee,  upon  the  answer  of  the  jury 
to  the  interrogatories,  notwithstanding  the  general  verdict 
iu  favor  of  the  appellant  can  be  sustained,  it  must  be  sus- 
tained upon  the  answer  of  the  jury  to  the  9th  interrogatory. 
This  answer  was  to  the  effect  that  the  outlines  of  the  bridge 
were  not  so  obscured  by  the  darkness  at  the  time  appellant 
attempted  to  cross  the  same  that  she  could  not  have,  by  her 
powers  of  sight,  seen  such  outlines.  While  it  may  be  true 
that  the  appellant  may  have  been  able  to  have  seen  the  out- 
lines in  the  bridge,  and  doubtless  this  fact  induced  her  to 
attempt  to  cross  the  bridge,  it  is  not  apparent  from  this  an- 
swer to  the  interrogatory  as  to  how  an  ability  to  see  the  out- 
lines of  the  bridge  would  have  averted  the  injury.  It  seems 
that,  in  order  to  make  this  question  clear,  appellant  must 
have  been  able  to  have  seen  the  bridge  and  not  the  outlines. 
It  was  the  bridge  that  appellant  was  attempting  to  cross, 
and  if  the  bridge  itself  was  obscured  in  darkness,  and  not 
protected  by  railing,  it  is  easy  to  see  how  the  injury  may 
have  happened  to  the  appellant  when  it  would  not  have  hap- 
pened had  it  been  protected  by  railing.  When  the  rule  that 
all  reasonable  presumptions  will  be  indulged  in  favor  of  the 
general  verdict,  and  nothing  will  be  presumed  in  support 
of  the  special  finding  of  fact  is  applied  to  the  answers  of  the 
jury  to  the  interrogatories  in  this  case,  it  renders  them  in- 
sufficient to  override  the  general  verdict. 

The  court  erred  in  sustaining  the  appellee's  motion  for 
judgment  in  its  favor  on  the  special  finding  of  fact,  notwith- 
standing the  general  verdict.  Having  reached  this  conclu- 
sion it  is  not  necessary  to  consider  other  questions  in  the 
case. 

The  cause  is  reversed,  with  instructions  to  the  court  below 
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to  render  judgment  in  favor  of  the  appellant,  upon  the  gen- 
eral verdict  of  the  jury,  in  accprdance  with  this  opinion,  at 
Appellee's  costs. 

Filed  Feb.  4, 1892;  petition  for  9>  rehearing  overruled  May  14, 1892. 


No.  619. 

Speeb  V.  The  Gbeencastle  and  Cbawfobdsville 
Gbavel  Road  Company. 

Special  Vbbdict. — Brovinee  of  the  Jury  in. — When  Plaint^  Entitled  to  Judg- 
ment— ConclwioM  of  Law, — It  is  the  province  of  the  jury  in  rendering  a 
special  verdict  to  find  the  facts  only,  leaving  judgment  thereon  to  the 
court;  and  all  conclusions  of  law,  if  any,  stated  in  such  special  verdict 
must  be  eliminated  in  considering  the  ruling  of  the  court.  Unless  the 
special  verdict  states  all  the  facts  essential  to  a  recovery  by  the  plaint- 
iff, the  defendant  will  be  entitled  to  a  judgment  thereon. 

Same. — For  the  insufficiency  of  the  facts,  as  shown  by  the  special  verdict, 
to  entitle  the  plaintiff  to  recover,  see  opinion. 

Gbavel  Boad. —  Width  of.^  Uniformity  of  Width, — Company  Operating  Un- 
der Oeneral  Lam, — A  turnpike  company  operating  under  the  general 
law  relating  to  such  corporations  need  not  construct  or  maintain  its 
road  of  a  greater  width  than  eight  and  one*half  feet,  and  the  road  need 
not  be  of  uniform  width  throughout  its  course. 

From  the  Montgomery  Circuit  Court. 

P.  W.  Bartholomew  and  C  E,  Averill^  for  appellant. 

M.  A.  Moore  and  O.  (7.  Moore,  for  appellee. 

Bi«AOEy  J. — The  appellee  was  sued  by  the  appellant  to  re- 
cover damages  for  an  injury  to  his  person. 

A  special  verdict  was  returned.  Each  party  moved  for 
judgment  upon  the  verdict.  The  appellant's  motion  was 
overruled,  and  the  appellee's  motion  was  sustained.  These 
rulings  are  assigned  as  errors. 

The  jury  found,  in  substance,  that  the  appellee,  on  the 
12th  of  January,  1890,  was  a  corporation  owning  and  man- 
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agiug  a  gravel  road  in  Putnam  county,  in  this  State,  extending 
from  the  pity  of  Greencastle  northward  to  the  town  of  Rac- 
coon; that  for  many  years  prior  to  that  date,  and  continu- 
ously since  it  so  owned  and  managed  said  road,  which  was 
a  toll  road,  the  appellee  kept  and  maintained  toll-gates 
thereon,  and  exacted  and  collected  tolls  from  persons  trav- 
elling on  said  road ;  that  at  said  date  there  was  on  said  road 
a  bridge,  constructed  and  maintained  by  the  appellee  as  a 
part  of  its  road  for  the  use  of  travellers  on  said  road,  and 
persons  travelling  on  said  road  were  compelled  to  cross  said 
bridge  in  going  to  points  beyond  it ;  that  it  spanned  a  natu- 
ral depression,  through  which  the  surface  water  of  the  adja- 
cent country  found  an  outlet ;  that  said  bridge  was  four  feet 
and  eleven  inches  above  the  bottom  of  the  bed  of  said  de- 
pression ;  that  the  approach  to  said  bridge  from  the  south 
was  an  earth  embankment,  constructed  and  maintained  by 
the  appellee  as  a  part  of  said  road ;  that  at  a  point  fifteen 
feet  south  of  the  south  end  of  said  bridge  said  approach  was, 
at  said  date,  fifteen  feet  wide  on  the  surface  of  the  roadway, 
and  from  that  point  the  width  of  the  approach  gradually 
narrowed  on  the  west  side  until  it  was  but  eleven  feet  wide 
at  its  junction  with  the  south  end  of  the  bridge ;  that  this 
approach  was  elevated  three  feet  above  the  surface  of  the 
adjacent  laud,  and  sloped  gradually  down  to  such  surface, 
except  that  at  a  point  within  two  or  three  feet  immediately 
south  of  the  bridge  there  was  a  washout ;  that  the  bridge  was 
floored  with  planks,  and  was  fourteen  feet  and  five  inches  in 
width  and  twelve  feet  in  length,  and  was  constructed  and 
maintained  by  the  appellee  without  any  barriers,  rails, 
guards  or  other  structures  to  prevent  travellers  from  getting 
off  at  either  side ;  that  at  said  date  there  were  no  barriers, 
rails,  guards,  or  other  structures  at  the  sides  of  the  ap- 
proaches to  said  bridge,  nor  had  the  appellee  ever  con- 
structed or  maintained  any  barriers,  rails,  guards,  or  other 
structures  to  prevent  travellers  from  getting  off  said  ap- 
proaches; that  in  the  condition  in  which  the  appellee  was 
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keeping  and  maintaining  said  bridge  and  the  approaches 
thereto,  at  said  date,  they  were  insuflScient  to  protect  persons 
travelling  thereon  in  the  night-time ;  that  a  prudent  regard 
for  the  safety  of  those  engaged  in  travelling  upon  the  ap- 
pellee's road,  at  the  place  where  said  bridge  and  approaches 
were  located,  required  that  the  same  should  have  been  main- 
tained to  a  surface  width  equal  to  the  width  of  the 
bridge;  that  at  said  date,  at  or  near  8  o'clock  P.  M.^ 
the  appellant  was  travelling  over  said  road,  going  north; 
that  he  was  riding  with  Barton  S.  Grider  and  in  his 
vehicle;  that  said  Grider  was  driving;  that  the  appellant 
had  no  control  of  the  horse  or  vehicle,  and  had  never  passed 
over  the  road  more  than  twice  or  three  times  before ;  that 
said  Grider  was  going  to  his  house,  taking  the  appellant  with 
him;  that  their  way  was  over  the  appellee's  road  and  over 
said  bridge  and  the  approaches  thereto ;  that  the  night  was 
very  dark,  and  there  was  at  the  time  a  severe  storm  of  rain 
and  wind ;  that  the  night  was  too  dark  to  see  either  the 
bridge  or  its  approaches ;  that  as  they  came  to  the  bridge, 
Grideir  was  sitting  on  the  right  side  of  the  vehicle,  which 
was  a  covered  buggy,  and  appellant  was  sitting  on  the  left 
side;  that  Grider  was  carrying  a  lantern  in  his  right  hand,  ' 
and  was  driving  the  horse  and  holding  the  lines  with  his 
left ;  "  that  the  horse  passed  to  the  west  of  the  bridge,  near 
to  the  west  side  of  the  approach ;  that  the  left  wheel  of  the 
buggy  ran  off  the  same,  or  off  the  approach  thereto,  and 
violently  threw  the  plaintiff  out  of  the  buggy  and  against  a 
post  that  was  set  in  the  ground  near  the  end  of  the  bridge, 
or  against  some  other  hard  substance,  and  from  thence  the 
plaintiff  was,  by  the  violence  of  the  fall,  thrown  into  the 
stream  of  water  which  was  then  flowing  under  the  bridge; 
that  said  result  was  caused  wholly  by  reason  of  the  narrow- 
ness of  the  approach  at  the  point  where  it  joined  the  bridge, 
and  by  reason  of  the  absence  of  guard  rails  or  barriers  to 
protect  travellers  from  missing  the  bridge  at  that  point,  and 
was  not  due  to  any  want  of  cace  on  the  part  of  the  plaintiff.''^ 
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The  injuries  suffered  by  the  appellant  are  described,  and 
it  is  stated,  "  that  said  injuries  were  sustained  by  plaintiff 
without  fault  on  his  part,  and  that  at  the  time  of  the  injury 
he  was  in  the  exercise  of  ordinary  care  " ;  that  the  approach 
to  said  bridge  was  too  narrow  at  the  point  of  junction  with 
the  bridge  to  be  safe ;  that  it  had  been  so  maintained  by  the 
appellee  for  a  long  time ;  that  the  appellee  knew,  and  for  a 
long  time  prior  to  appellant's  injury  had  known,  the  condition 
of  the  bridge  and  its  approaches ;  that  appellant,  at  the  time 
he  was  thrown  from  the  buggy,  did  not  know  that  he  was 
near  a  bridge,  or  that  there  was  a  bridge  at  or  near  the  place 
where  he  then  was. 

The  expenses  incurred  by  the  appellant  on  account  of  his 
injury  are  stated,  and  his  damages  are  assessed  at  $350. 

It  is  the  province  of  the  jury,  in  rendering  a  special  ver- 
dict, to  find  the  facts  only,  leaving  judgment  thereon  to  the 
court. 

All  conclusions  of  law  stated  in  the  verdict  before  us  must 
be  eliminated  in  considering  the  ruling  of  the  court ;  and 
unless  the  verdict  states  all  the  facts  essential  to  a  recovery 
by  the  appellant,  upon  whom  rested  the  burden  of  the  issue, 
the  action  of  the  court  must  be  upheld.  Pittsburgh,  etc.,  iZ. 
R,  Co.  V.  Spencer,  98  Ind.  186 ;  Conner  v.  Citizens^  St.  R. 
W.  Co.,  105  Ind.  62;  Indiana,  etc.,  R.  W.  Co.  v.  BamhaH, 
115  Ind.  399. 

A  turnpike  company,  operating  under  the  general  law  re- 
lating to  such  corporations,  need  not  construct  or  maintain 
its  road  of  a  greater  width  than  eight  and  one-half  feet ;  and 
the  road  need  not  be  of  uniform  width  throughout  its  course. 
Neffv.  Mooreaville,  etc.,  G.  R:  Co.,  66  Ind.  279;  Wayne, 
etc.,  T.  P.  Co.  V.  Moore,  82  Ind.  208. 

There  is  nothing  in  the  special  verdict  showing  that  the 
appellee  was  under  obligation  to  construct  or  maintain  its 
road  of  greater  width  than  it  was  at  the  place  of  the  acci- 
dent. 

The  facts  are  not  stated  with  clearness  and  certainty. 
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It  was  the  duty  of  the  appellee  to  so  coustruct  and  mam- 
tain  that  part  of  its  road  which  constituted  tho  approach  to 
the  bridge,  that  it  wo  aid  be  reasonably  safe  for  passage.  The 
mere  fact  that  the  bridge  was  wider  than  the  approach  did  ' 
Dot  render  the  approacli  defective*  It  might  contribute^  per- 
hapSj  to  make  the  bridge  itself  safer  for  a  traveller  keeping 
along  the  outer  edge  of  the  surface  of  the  highway,  in  view 
of  the  want  of  railings  upon  the  bridge,  or  culvert-  The 
injury  does  not  appear  to  have  been  caused  by  any  defect  io 
the  bridge.  It  appears  that  neither  the  vehicle  oor  thehorae 
went  upon  the  bridge.  The  approach,  upon  its  west  side, 
sloped  gradually  from  the  surface  of  the  road  to  the  surface 
,  of  the  adjacent  ground,  the  descent  being  three  feet*  For 
what  distance  from  the  bridge  the  approach  was  so  elevated 
does  oot  appear.  The  washout  is  upt  shown  to  have  caused 
the  injury,  or  to  have  contributed  to  it.  The  injury  does 
not  appear  to  have  been  the  result  of  negligence  in  failing 
to  provide  reasonable  protection  from  a  dangerous  declivity 
threatening  the  safety  of  travellers  making  proper  use  of  the 
highway. 

It  is  not  shown  that  the  appellee  was  responsible  for  the 
presence  at  the  place  where  it  was  of  the  post  or  other  hard 
substance  against  which  the  appellant  fell,  if  that  would  make 
any  difference  under  the  circumstances. 

The  injury  appears  not  to  have  been  caused  by  any  defect 
in  the  travelled  part  of  the  highway^  or  becaiise  of  insuffi- 
cient width  of  the  road  for  the  reasonable  and  proper  use 
thereof;  but  it  appears  to  have  been  occasioned  by  driving 
out  of  the  travelled  way,  "  to  the  west  of  the  bridge/'  It  is 
not  shown  where  the  horse  left,  or  commenced  to  leave,  the 
travelled  way.  It  does  not  appear  from  the  facts  stated  that 
the  travellers  could  not  have  driven  upon  the  bridge  because 
of  the  narrowness  of  the  approach.  They  did  not  drive 
upon  the  bridge,  because  of  the  fact  that  they  drove  to  the 
west  of  it. 

Vol.  4,-34 
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If  the  lantern  which  the  appellant's  fellow-traveller  held 
in  his  right  hand  was  lighted^  it  would  seem  that  no  precau- 
tion was  taken  to  discover  the  way  except  upon  that  side,  so 
that  the  horse  was  driven  off  the  left  side  of  the  road,  and 
the  left  wheel  of  the  vehicle  was  caused  to  leave  the  travelled 
surface  in  a  manner  which  the  appellee  could  not  reasonably 
be  required  to  anticipate  in  the  construction  and  maintenance 
of  its  road. 

The  judgment  is  affirmed. 

Filed  May  12, 1892. 


.    No.  317. 

Glass  v.  Murphy. 


Pbacticb.— i)«murr«r. — Overruling. —  When  not  ReventbU  Error. — If  any  of 
several  paragraphs,  to  which  a  demurrer  is  addressed  separately,  is 
good,  the  overruling  of  the  demurrer  is -reversible  error  unless  it  ap- 
pears affirmatively  that  the  finding  is  based  upon  some  one  or  more  of 
the  good  paragraphs,  if  any  there  be. 

Pleading.— Gnawer. — Sufficimey  of. — A  paragraph  of  answer  which  shows 
that  the  contract  sued  on  is  speculative  and  illegal,  and  that  the  plaint- 
iff is  not  an  innocent  holder  for  value,  is  sufficient  to  withstand  a  de- 
murrer. 

Estoppel. — Answer  of. —  When  Suffieient. — An  answer  of  estoppel  in  paia^ 
where  both  parties  have  knowledge  of  the  facts,  can  not  prevail  unless 
the  answer  shows  a  binding  contract. 

Pbomissory  Note. — Partial  Failure  of  Coneideraiion. — ItUgal  Gonsideratum, 
— Chily  Actual  and  Legal  Consideration  can  be  Recovered. — In  an  action  on 
a  promissory  note  for  $200,  the  consideration  of  the  note  being  twenty 
bushels  of  oats  of  the  value  of  about  $10,  all  other  pretended  con- 
sideration being  illegal  and  void,  the  court  correctly  di^ew  its  conclu- 
sions of  law  that  the  defendant  was  not  liable  on  the  note,  except  for  the 
value  of  the  oats  received  by  him. 

From  the  Wells  Circuit  Court. 

E.  R,  Wilson  and  J.  J.  Toddy  for  appellant. 

X.  Mock  and  A.  Simmons,  for  appellee. 
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ReikharD)  J. — The  appellant  sued  the  appellee  in  the 
court  below  on  a  promissory  note,  a  copy  of  which  is  as  fol- 
lows :  ^ 
**  f  200.00.  Oxford,  March  11th,  1886. 

*•  Thirteen  months  after  date  I  promise  to  pay  to  the  or- 
der of  John  T.  Glass,  or  bearer,  the  sum  of  two  hundred 
dollars,  at  the  Citizens*  Bank,  Oxford,  Ohio,  for  value  re- 
ceived, with  six  per  cent,  interest  from  April  1,  1886. 

"  James  Murphy.'* 

The  complaint  is  in  two  paragraphs.  The  substantial 
averments  of  the  first  paragraph  are  that  the  appellee  exe- 
cuted the  note  in  the  State  of  Ohio,  and  placed  it  in  the  pos- 
session of  his  son-in-law,  George  R.  Kevins,  for  his  own 
use;  that  afterwards,  in  September,  1886,  in  the  State  of 
Indiana,  said  Nevins,  being  indebted  to  the  appellant,  trans- 
ferred and  delivered  the  note  to  him  with  the  knowledge 
and  concurrence  of*  appellee,  in  payment  of  said  indebted- 
ness of  Nevins  to  appellant,  amounting  to  $200,  and  that 
appellant  has  ever  since  then  held  and  owned  said  note; 
that  when  the  note  matured  it  was  duly  presented  at  the 
proper  bank  for  payment,  and  was  protested,  and  remains 
due  and  unpaid,  etc. 

The  second  paragraph  is  like  the  first,  except  that  in  ad- 
dition to  the  above  facts  it  pleads  an  act  of  the  General  As- 
sembly of  the  State  of  Ohio,  by  which  such  instruments  are 
made  negotiable  and  payable  as  inland  bills  of  exchange  and 
commercial  paper. 

The  appellee  answered  in  six  paragraphs.  The  first  para- 
graph was  the  general  denial  and  the  third  a  set-off.  The 
appellant  demurred  to  the  second,  fourth,  fifth  and  sixth 
paragraphs.  The  demurrer  was  overruled,  and  this  ruling 
is  assigned  as  error. 

The  appellee's  counsel  insist  that  the  demurrer  was  joint 
in  form,  and  that  if,  therefore,  any  one  paragraph  was  suffic- 
ient the  demurrer  was  properly  overruled,  though  there  may 
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have  been  other  paragraphs  that  were  bad.  This  is  doubt- 
less the  rule.     Silvers  v.   Junction  i2.  R.  <7o.,.43  Ind.  435. 

It  is  proper,  therefore,  that  we  should  first  determine  the 
question  as  to  the  form  of  the  demurrer,  which  is  as  follows: 
"  The  plaintiff  demurs  to  the  2d,  4th,  5th  and  6th  para- 
graphs of  the  defendant's  answers  separately  for  the  follow- 
ing grounds  of  objection  to  each  of  said  paragraphs : 

^' First.  Because  neither  of  said  paragraphs  states  &cts 
sufficient  to  constitute  a  defence  of  said  action.'' 

We  think  this  was  sufficient  as  a  separate  demurrer  to 
each  paragraph.  Silvers  v.  Junction  JS.  R.  Co.,  supra ;  Stone  v. 
State^  ex  rel,  75  Ind.  236;  Mitchell  v.  StinsoUy^O  Ind.  324; 
Reed  v.  Higgins,  86  Ind.  143 ;  McFadden  v.  Fritz,  110  Ind. 
1  ;  Indiana,  etc.,R,  W.  Co.  v.  Dailey,  110  Ind.  76. 

It  follows  that  if  any  one  of  the  paragraphs  to  which  the 
demurrer  was  addressed  was  insufficient,  tiie  overruling  of 
the  demurrer  was  reversible  error,  unless  it  appears  affirma- 
tively that  the  finding  is  based  upon  some  one  or  more  of 
the  good  paragraphs,  if  any  there  be. 

We  have  concluded,  however,  after  a  careful  examination 
of  the  same,  that  all  of  the  paragraphs  demurred  to  are  good. 
Tlie  second  paragraph  pleads  illegality  of  the  consideration. 
It  shows  that  this  consideration  consisted  solely  in  the  de- 
livery of  twenty  bushels  of  Bohemian  oats,  of  the  value  of 
not  exceeding  five  dollars,  by  the  appellant  to  the  appellee, 
and  a  bond  executed  by  a  certain  pretended  corporation,  the 
sole  purpose  and  object  of  which  was  the  fraudulent  specula- 
tion in  grain  called  Bohemian  oats,  its  agents  pretending  and 
representing  that  said  company  had  the  exclusive  and  per- 
petual control  of  the  sale  of  such  oats,  and  which  bond  pro- 
vided that  the  corporation  named  as  the  obligor  therein 
would,  on  or  before  March  11,  1887,  sell  for  the  defendant 
forty  bushels  of  Bohemian  oats  at  the  price  of  ten  dollars 
per  bushel,  less  twenty-five  per  cent,  commission ;  that  said 
contract  between  the  plaintiff  and  defendant  was  not  based 
upon  the  actual  value  of  the  oats,  but  that  the  price  therein 
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named  was  purely  specalative ;  that  said  corporation  is  and 
ever  has  been  notoriously  insolvent,  and  the  said  bond  is  of 
DO  value  whatever ;  that  the  plaintiff,  in  securing  the  execu- 
tion of  the  note  sued  on,  from  the  defendant,  employed  the 
said  George  B.  Nevins,  named  in  the  complaint,  to  make 
said  contract,  and  deliver  said  oats  and  bond  to  the  defend- 
ant as  aforesaid,  and  said  note  was  executed  and  delivered  to 
said  Nevins  as  the  agent  of  said  plaintiff.     Wherefore,  etc. 

A  copy  of  the  bond  is  filed  as  an  exhibit  with  the  answer, 
and  contains  the  following  among  other  stipulations: 

"  It  is  agreed  and  understood  by  and  between  the  party 
named  in  this  bond  and  said  company  that  the  transaction 
covered  by  this  obligation  is  of  a  speculative  character  and 
not  based  upon  the  real  value  of  the  grain.'' 

Upon  the  authority  of  SchmuecUe  v.  Waters^  125  Ind.  266, 
this  paragraph  must  be  held  sufficient.  The  averments  clearly 
show  the  illegality  of  the  consideration  for  the  note.  They 
also  show  that  the  entire  transaction  was  between  the  appel- 
lee and  appellant,  and  that  the  latter  does  not  sustain  the 
relation  of  an  innocent  holder  for  value. 

The  4th,  6th  and  6th  paragraphs  of  the  answer  all  allege 
a  want  of  consideration,  except  as  to  the  amount  of  ^6,  each 
being  pleaded  as  a  partial  answer,  and  each  setting  forth  in 
different  language  the  import  of  the  contract.  Under  the 
authority  of  Citizens^  Bank  v.  Leonhart,  126  Ind.  206,  the 
demurrer  to  each  of  these  was  properly  overruled. 

Appellant's  counsel  claim  in  argument  that  no  copy  of  the 
bond  referred  to  in  the  different  paragraphs  of  the  answer 
was  in  fact  filed  as  an  exhibit.  In  this  the  counsel  are  evi- 
dently in  error.  We  find  such  an  exhibit  copied  in  the  rec- 
ord closely  following  the  bill  of  particulars,  which  appears 
immediately  after  the  last  paragraph  of  the  answer.  It  was 
not  necessary  that  there  should  have  been  a  separate  copy 
for  each  paragraph.  Where  the  exhibit  is  designated  by  a 
certain  mark  of  identity,  as  *'A,"  *'  B*'  or  "  C,"  and  referred 
to  as  such  in  each  paragraph  for  which  it  serves  as  an  ex- 
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hibit)  this  will  be  sufficient  without  repeating  the  exhibit  af- 
ter each  of  such  paragraphs. 

Appellant  replied  in  two  paragraphs.  The  first  was  a  gen- 
eral denial.  To  the  second  paragraph  the  court  sustained  a 
demurrer^  assigning  as  a  cause  therefor  that  said  paragraph 
did  not  state  facts  sufficient  to  avoid  the  answer,  and  it  is 
insisted  that  this  ruling  was  error.  The  said  paragraph  is 
as  follows : 

"  2.  For  a  further  reply  to  the  answers  of  said  defendant 
plaintiff  says  that  before  he  received  said  note  from  said 
Nevins,  in  payment  of  his  said  debt,  defendant  represented 
and  stated  to  plaintiff  that  said  note  was  all  right,  perfectly 
good,  and  that  if  he  wanted  the  money  on  it  before  due,  to 
send  it  to  the  bank  at  Oxford,  Ohio,  and  it  would  be  cashed 
if  discounted  ten  per  cent.  Relying  upon  said  representa- 
tions of  defendant  he  so  took  and  received  the  same  in  pay- 
ment on  his  said  debt  against  said  Nevins,  and  that  he  would 
not  have  so  received  the  same  had  he  not  relied  in  good  faith 
upon  said  representations  so  made  by  defendant.  Where- 
fore,^' etc. 

This  is  an  attempt  to  plead  an  estoppel.  Each  paragraph 
of  the  answer  shows  that  the  entire  transaction,  including 
the  giving  of  the  note,  the  transfer  of  the  bonds  of  the  seed 
company  containing  the  promise  to  sell  the  oats,  was  between 
the  appellant  and  appellee — the  sole  and  original  parties  to 
the  note  sued  upon,  and  that  Nevins  was  only  the  agent  of 
said  appellant  in  the  transaction  of  said  business,  and  that 
the  appellant  had  full  knowledge  of  all  the  facts  in  connec- 
tion with  said  contract  and  the  consideration  of  said  note. 

It  does  not  appear  that  any  new  consideration  moved  to 
the  appellee  for  the  alleged  agreement  to  pay  the  note. 
There  can  be  no  estoppel  in  pais  short  of  a  binding  contract, 
where  the  facts  are  known  to  both  parties.  Stoddard  v. 
Johnson,  75  Ind.  20 ;  State  v.  PbrtsmotUh  Savings  Bank,  106 
Ind.  436. 
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The  court  did  not  err  in  sustaining  the  demurrer  to  this 
reply. 

The  cause  was  tried  by  the  courts  and  at. the  request  of  the 
plaintiff  it  made  a  special  finding  and  statement  of  its  con* 
elusions  of  law  from  the  same.  The  effect  of  the  conclu- 
sions of  law  is  that  the  appellee  is  not  liable  on  the  note  ex- 
cept for  the  value  of  the  Bohemian  oats  received  by  him. 
The  appellant's  counsel  think  this  was  error. 

The  special  findings  show,  among  other  things^  that-  the 
consideration  for  the  note  was  the  sale  and  delivery  by  the 
appellant  to  the  appellee  of  twenty  bushels  of  Bohemian 
oats  of  the  valine  of  not  exceeding  $10^  and  the  delivery  by 
the  appellant  to  the  appellee  of  the  bond  of  the  seed  com- 
pany, as  set  out  in  the  several  paragraphs  of  the  answer,  in- 
cluding the  promise  and  agreement  that  said  company  would, 
at  the  time  and  price  alleged,  sell  for  said  appellee  the  oats 
as  agreed  in  said  bond,  which  it  or  the  appellant  had  wholly 
failed  to  do.  The  substance  of  the  finding  is  that  outside  of 
the  twenty  bushels  of  oats  the  appellee  had  never  received 
any  consideration  whatever  for  said  note,  and  that  said  pre- 
tended consideration  contained  in  said  bond  had  failed  and 
was  illegal  and  void.  We  think  the  finding  sustains  the 
theory  upon  which  the  several  paragraphs  of  the  answer 
were  predicated,  and  warrants  the  legal  conclusions  drawn 
by  the  court. 

Appellant's  counsel  refer  us  to  the  case  of  Regensburg  v. 
Noiedine,  2  Ind.  App.  97,  as  an  authority  in  support  of  their 
contention.  The  only,  question  in  that  case  was  whether  an 
answer  of  fraud  which  admitted  that  the  defendant  had  re- 
ceived value  from  the  alleged  fraudulent  transaction  which 
he  had  not  restored  or  tendered  back  could  be  upheld,  upon 
demurrer.     It  was  decided  that  this  could  not  be  done. 

In  the  case  at  bar  there  is  no  such  question  involved. 
Here  the  answers  set  up,  not  fraud,  but  illegality  and  par- 
tial failure  or  want  of  consideration.     There  was  no  aver- 
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ment  as  to  any  bond  in  that  case.  The  case  cited  is  there- 
fore not  in  point  and  does  not  sustain  the  appellant. 

The  appellant  has  challenged  the  sufficiency  of  the  evi- 
dence to  support  the  finding.  We  have  examined  the  evi- 
dence and  find  it  ample  for  that  purpose.  We  do  not  see 
how  the  finding  could  have  been  otherwise.  The  court  was 
asked  to  give  the  appellant  a  judgment  for  $200  and  inter- 
est for  twenty  bushels  of  oats  of  the  value  of  $10  at  most. 
All  other  pretended  consideration  was  illegal  and  void  from 
the  beginning  and  had  failed.  Upon  no  principle  of  law  or 
equity  could  the  appellant  recover  anything  more  than  the 
value  of  the  oats.  The  court  awarded  him  this  and  he  is  in 
no  position  to  complain. 

There  was  evidence  tending  to  prove  the  appellee's  set-off, 
and  we  think  the  court  was  justified  in  finding  a  small  bal- 
ance due  him  after  deducting  the  value  of  the  oats.  Other 
questions  of  minor  importance  have  been  disposed  of  by 
what  has  been  said. 

Judgment  affirmed. 

Filed  April  15, 1892, 

On  Petition  for  Rehearing. 

Reinhard,  C.  J. — Counsel  for  appellant,  in  their  brief 
on  petition  for  rehearing,  earnestly  contend  that  the  affirm* 
ance  of  the  judgment  of  the  lower  court  was  erroneous. 
Several  reasons  are  assigned,  but  only  one  or  two  of  them 
require  some  additional  expression  at  our  hands.  It  is  in* 
sisted  that  we  were  mistaken  in  assuming  that  the  exhibit 
filed  with  the  several  paragraphs  of  the  answer  was  desig- 
nated by  some  character,  as  " A,^'  ^*  B  '*  or  "C,'*  and  referred 
to  as  ''Exhibit  A,"  "B^'  or  "C,''  in  the  pleading.  If  we 
were  wrong  in  assuming  this,  it  does  not  follow  by  any  means 
that  the  answer  was  bad.  The  exhibit  need  not  be  marked 
by  any  letter  or  character  and  referred  to  by  such  let- 
ter or  character  in  the  pleading.  If  this  be  done  it 
will  be  sufficient,  but  it  is  not  the  only  correct  way  of  fil- 


Digitized  by  CjOOQIC 


NOVEMBER  TERM,  1891.  537 

log  an  exhibit.  It  will  be  suffioieut  to  state  in  the  pleading 
that  the  instrument  (naming  it)  or  a  copy  thereof  "  is  here- 
with filed/'  and-one  copy  will  serve  as  an  exhibit  for  any 
number  of  paragraphs  of  the  same  pleading.  Peck  v.  Hens* 
ley,  21  Ind.  344 ;  Frazier  v.  Harris,  51  Ind.  156 ;  Maxwell 
V.  Brooks,  54  Ind.  98 ;  N.  W.  M.  L.  Ins.  Co.  v.  Hazelett,  105 
Ind.  212;  Old  v.  Mohler,  122  Ind.  594. 

Counsel  again  discuss  the  several  paragraphs  of  the  an- 
swer and  insist  that  they  are  all  insufficient.  They  point  to 
the  fact  that  no  exhibit  purports  to  have  been  filed  with  the 
sixth  paragraph^  and  claim  that  this  omission  is  fatal  to  that 
paragraph.  If  we  were  to  concede  the  insufficiency  of  all 
the  paragraphs  but  the  second^  we  think  the  special  finding 
amply  supports  it,  and  that  that  paragraph  states  a  good  de- 
fense. Wc  can  not  agree  with  counsel  that  the  facts  averred 
make  a  case  of  fraud  rather  than  illegality  of  consideration, 
and  are  of  the  opinion  that  such  facts  bring  it  fairly  within 
the  rule  declared  in  Schmueckle  v.  Waters,  125  Ind.  265,  upon 
the  authority  of  which  we  are  content  to  rest  our  decision 
in  the  case  at  bar.  *  It  would  be  fruitless  to  extend  this 
opinion  by  instituting  a  comparison  of  the  facts  set  out  in 
the  answer  of  the  present  case  with  those  stated  as  a  basis 
of  the  decision  in  the  case  cited. 

We  think  the  other  questions  discussed  have  been  suf- 
ficiently disposed  of  in  the  original  opinion.  It  is  still  our 
conclusion  that  the  judgment  of  the  court  below  was  sub- 
stantially correct,  and  that  it  ought  to  be  affirmed. 

The  petition  is  overruled. 

FUed  May  27, 1892. 
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No.  356. 

The  Fabmebs'  Mutual  Relief  Association  of  Kos- 
ciusko County  v.  Koontz. 

lmxmA.VCE,—D€Unqueni  Member,—  When  Policy  not  ForfeUed,^AdM(f  AstodaF' 
tion, — B^uacd  to  Acfjust  Lots, — The  constitution  of  an  insurance  company 
provided  that  "  should  any  member  fail  to  pay  his  assessments  for  more 
than  sixty  days,  he  shall  forfeit  his  protection  until  all  dues  are  paid/' 
and  provided  further  that  "  insurance  in  this  association  shall  be  per- 
petual, unless  the  member  withdraws,  which  h«  can  do  by  paying  his 
proportion  of  prior  losses  and  notifying  the  secretary."  A  member 
became  delinquent  in  the  payment  of  his  assessments,  and  the  company 
failed  to  notify  such  member  of  the  forfeiture  of  his  policy,  and  con- 
tinued to  assess  him  as  though  his  policy  was  in  full  force,  and  after  a 
loss  had  occurred  accepted  full  payment  of  all  delinquencies,  with  full 
knowledge  of  such  loss,  but  after  such  loss  occurred  under  such  policy 
during  such  delinquency,  the  company  refused  to  adjust  the  loss  on  the 
ground  that  the  company  was  not  liable  for  losses  occurring  to  a  mem- 
ber during  his  delinquency. 

Held,  that  while  the  right  existed  in  the  association  to  treat  the  contract 
as  forfeited,  ii  could  not  continue  to  recognize  as  one  of  its  members  a 
delinquent  member,  continue  to  make  assessments  against  him,  enforce 
their  collection,  and  when  a  loss  occurs,  accept  full  payment  of  all  delin- 
quencies, with  full  knowledge  of  such  loss,  then  declare  the  policy  for- 
feited and  refuse  to  pay  the  loss.  To  hold  otherwise  would  be  to  treat 
the  contract  in  force  as  to  one  party  and  void  as  to  the  other,  to  permit 
one  party  to  receive  all  the  advantages  of  a  contract  and  deny  any  ad- 
vantage to  the  other. 

Same. — Forfeiture, — Not  Favored  in  Law, — (hratruction  qf  InttrumenL — For^ 
feitures  are  not  favored  in  the  law,  and  instruments  will  be  so  construed 
as  to  prevent  them,  if  it  can  be  done  without  doing  violence  to  the  lan- 
guage employed ;  and  in  the  case  of  an  insurance  policy,  any  provis* 
ions  therein  in  the  nature  of  a  forfeiting  clause  are  to  be  construed 
most  strongly  against  the  insurer  and  as  favorably  as  posBible  to  the 
insured. 

From  the  Kosciusko  Circuit  Court. 
/.  8.  Frazer,  W.  D,  Frazer  and  /.  D.  Widaman,  for  appel- 
lant, 
J.  W.  Cook,  E.  Haymond  and  X.  W,  JRoyae,  for  appellee. 

Robinson,  C.  J. — The  appellant  is  an  associatioii  of 
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farmers^  organized  under  section  3774^  B.  S.  1881,  for  ma*> 
tual  protection  against  loss  by  fire  and  damage  by  lightning. 

The  appellee  was  a  member  of  the  association,  and  com- 
menced this  suit  on  a  policy  issued  to  him  for  a  loss  by  fire. 

The  answer  was  in  three  paragraphs.  1.  General  denial. 
2.  That  the  appellee  had  failed  for  more  than  sixty  days  to 
pay  several  assessments,  as  shown  by  the  answer,  during 
which  delinquency,  according  to  the  constitution  of  the  as- 
sociation, appellee  had  lost  his  right  to  recover  indemnity 
for  loss.  3.  Like  the  second,  with  the  further  averment 
that  the  appellant  notified  appellee  of  his  delinquency  and 
declared  the  policy  void,  and  so  notified  appellee.  .The  con- 
stitution of  the  association  was  made  part  of  the  answer.  It 
provides  (section  4,  article  4)  that  *'  Insurance  in  this  associ- 
ation shall  be  perpetual,  unless  (under  section  5)  the. mem- 
ber withdraws,  which  he  can  do  by  paying  his  proportion  of 
prior  losses  and  notifying  the  secretary,'*  and  section  3  of 
article  5  provides  that  "  should  any  member  fail  to  pay  his 
assessments  for  more  than  sixty  days  he  shall  forfeit  his  pro- 
tection until  all  dues  are  paid,  and  the  secretary  shall  collect 
by  law,''  etc. 

The  reply  was  in  three  paragraphs.  1.  General  denial. 
2.  That  the  appellee  had  sufiered  a  former  loss  while  in  de- 
fault, which  was  adjusted  at  $4.50  but  not  paid,  and  his  pol- 
icy was  not  then  declared  forfeited ;  that  after  that  two  other 
assessments  were  made  upon  him,  the  last  November  15th, 
which  he  did  not  pay,  but  at  the  time  and  place  appointed 
for  payment,  to  wit,  on  December  17th,  he  sent  an  agent  to 
make  settlement  with  the  secretary,  to  apply  what  had  been 
allowed  and  was  due  him  on  former  loss  and  pay  the  balance 
in  cash,  which  was  33  cents,  which  was  offered,  but  not  done, 
because  the  secretary's  books  were  not  at  the  place  fixed  for 
said  payment,  but  that  the  secretary  on  that  account  put  it 
off  until  a  future  day,  and  the  payment  on  this  account  was 
postponed  and  not  made  until  February  12th,  three  days 
after  the  loss  for  which  this  suit  was  commenced  ;  that,  be- 
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lieving  prompt  payment  was  not  required  of  him^he  made 
such  payment  after  the  loss,  which  appellant  accepted  with 
full  knowledge  that  the  loss  had  occurred,  and  thereafter 
continued  to  assess  appellee,  and  treated  his  policy  as  being 
in  force. 

3.  That  it  was  not  the  habit  of  the  appellant  to  require 
strict  compliance  as  to  payment,  nor  to  declare  policies  for- 
feited for  non-payment,  and  appellant  was  in  the  habit  of 
waiving  strict  observance  of  article  5  of  the  constitution  of 
said  association;  that  the  association  continued  to  assess 
him,  and  then  set  out  at  length  that  aU  assessments  were 
paid  and  accepted  by  appellant,  and  that  the  payments  made 
after  loss  were  accepted  with  full  knowledge  thereof;  that 
appellant  had  not  notified  appellee  of  forfeiture,  and  had  au- 
thorii^ed  the  delays  in  payments,  and  was  estopped  to  claim 
forfeiture,  etc.  • 

A  demurrer  was  overruled  to  the  second  and  third  para* 
graphs  of  the  reply,  and  exception  saved. 

The  cause  was  tried  by  a  jury,  resulting  in  a  verdict  for 
the  appellee.  Judgment  was  renderq|i  on  the  verdict  over  a 
motion  for  a  new  trial.     The  evidence  is  in  the  record. 

The  overruling  of  the  demurrer  to  the  second  and  third 
paragraphs  of  the  reply,  and  the  overruling  of  the  motion 
for  a  new  trial,  constitute  the  assignment  of  errors. 

The  demurrer  to  the  second  and  third  paragraphs  of  the 
reply  presents  substantially  the  same  question  that  is  made 
by  the  motion  for  a  new  trial  upon  an  instruction  to  the  jury. 
The  counsel  for  the  appellant  present  the  questions  together, 
and  we  will  so  consider  them.  The  instruction  was  within 
the  issue  as  made  by  the  second  and  third  paragraphs  of  the 
reply,  and  if  the  instruction  was  erroneous,  then  the  de* 
murrer  should  have  been  sustained  to  the  second  and  third 
paragraphs  of  the  reply ;  but  if  the  instruction  was  correct, 
then  the  demurrer  was  correctly  overruled  to  these  replies. 
The  objection  of  the  appellant  goes  only  to  a  part  of  the  in- 
struction, and  if  only  the  part  objected  to  was  considered,  it 
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would  appear  to  be  well  taken^  but  we  must  consider  the  in- 
struction as  a  whole,  and  not  by  detached  portions.  The  in- 
struction complained  of  is  upon  the  question  raised  in  the 
issues  upon  the  alleged  forfeiture  in  the  policy,  and  is,  sub- 
stantially, that  by  the  acceptance  of  the  policy  by  the  appel- 
lee from  the  appellant,  the  appellee  took  the  policy  subject 
to  the  rules  and  regulations  of  appellant,  to  promptly  pay 
future  assessments  to  cover  losses  of  other  members  of  the 
association ;  that  if  appellee  failed  to  pay  such  assessments 
as  required  by  the  rules  and  regulations  of  said  association, 
he  could  not  recover.  But  if  another  assessment  was  made 
in  January,  1886,  and  not  paid  by  appellee,  and  during  such 
delinquency  the  appellee  sustained  a  loss,  and  appellant  ad- 
justed the  loss,  without  raising  any  question  as  to  such  de- 
linquency, and  made  an  allowance  for  such  loss,  such  would 
be  a  waiver  by  the  appellant  to  claim  a  forfeiture  at  that 
time ;  that  if  there  was  a  further  delinquency,  and  during 
that  delinquency  appellants  made  a  further  assessment  against 
the  appellee  to  pay  losses  sustained  by  other  members  of  said 
association,  such  would  constitute  a  waiver  of  forfeiture  of 
said  policy  at  that  time.  Forfeitures  were  not  favored  by 
the  law,  but  when  appellee  was  delinquent  under  the  rules 
and  regulations  of  said  association,  appellant  could  declare 
appellee^s  policy  forfeited ;  yet  if  not  so  done,  the  law  would 
not  forfeit  it. 

It  was  the  right  the  appellant  had,  when  the  appellee  was 
delinquent  in  payment  of  assessments  legally  made,  to  for- 
feit his  policy  by  some  act  of  the  company,  but  a  failure  to 
declare  such  forfeiture,  and  to  continue  to  make  assessments 
upon  it,  woald  be  treating  the  policy  in  full  force,  and  not 
forfeited ;  that  as  to  whether  the  policy  had  been  forfeited, 
all  of  the  acts  of  the  appellant  and  appellee  in  connection 
with  the  several  assessments  made  were  to  be  taken  into 
consideration  to  determine  the  question  as  to  the  mode  and 
manner  in  which  the  parties  were  dealing.  Whether  or  not 
the  appellants  intended  to  strictly  enforce  the  rules  against 
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appellee,  and  whether  appellee  should  presume^  believe  and 
rely  on  the  fact  that  appellant  would  not  strictly  enforce 
said  rules,  but  would  accept  the  payment  of  assessments  after 
the  time  had  elapsed  for  such  payment,  and  whether  there 
was  any  agreement,  express  or  implied,  that  appellant  would 
receive  the  money  on  such  assessments  and  continue  the 
policy  in  force,  and,  for  said  reasons,  whether  appellee  failed 
to  pay  his  assessments;  that  if  the  assessments,  or  some  of 
them,  were  unpaid,  and  appellant  had  not  by  some  affirma- 
tive act  forfeited  the  policy,  and  by  some  understanding  or 
arrangement  extended  the  payment  of  the  assessments,  and 
during  that  time  the  loss  occurred,  and  appellant,  with  full 
knowledge  of  the  loss,  and  without  having  forfeited  the 
policy,  received  from  the  appellee  full  payment  of  the  as- 
sessments, and  discharged  the  appellee  from  further  payment 
of  assessments,  the  policy  should  be  treated  as  in  full  force 
at  the  time  the  loss  occurred  if  all  the  other  material  allega- 
tions had  been  proven,  etc. 

The  instruction  was  within  the  issues  as  raised  by  the  sec- 
ond and  third  paragraphs  of  the  reply,  and  the  evidence 
tended  to  sustain  both  of  said  replies.  Counsel  for  the  ap- 
pellant claim  that  this  instruction  was  erroneous  because  the 
constitution  of  the  association  made  the  law  of  the  case; 
that  under  section  3  of  article  5  of  the  constitution  provid- 
ing that  "  Should  any  member  fail  to  pay  his  assessment  for 
more  than  sixty  days  he  shall  forfeit  his  protection  until 
all  dues  are  paid,  and  the  secretary  shall  collect  by  law,'*  etc., 
a  delinquency  in  payment  of  an  assessment  for  sixty  days 
simply  deprived  the  appellee  of  his  right  to  recover  for  any 
loss  occurring  during  such  delinquency,  but  it  did  not  ex- 
empt him  from  future  assessment,  forfeit  his  policy  or  put 
him  out  of  the  association,  but  he  remained  a  member  with 
all  the  liabilities  of  a  member,  and  to  assess  him  af^er  delin- 
quency did  not  constitute  a  waiver  of  anything.  We  do  not 
think  the  view  expressed  by  the  appellant  that  "  the  insur- 
ance should  be  perpetual"  has  any  bearing  upon  the  ques- 
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tion  of  forfeiture  as  contained  in  section  3,  article  5,  of  the 
constitution  of  the  association  above  quoted.  To  adopt  the 
view  of  the  appellant  relating  to  the  forfeiture  of  the  policy 
under  section  3,  article  5,  of  the  constitution  of  the  associa- 
tion, would  be  doing  violence  to  the  rules  governing  the 
construction  of  such  contracts;  it  would  be  equivalent  to 
saying  that  the  contract  was  perpetual  as  to  the  payment  of 
assessments,  and  there  should  be  no  protection  to  the  policy- 
holder in  case  of  loss,  even  though  the  association  accepted 
payment  of  such  delinquency  with  full  knowledge  of  such 
loss ;  that  the  association  could  receive  and  appropriate  the 
assessments  and  refuse  to  pay  a  loss  occurring  while  there 
was  a  delinquency.  Or,  if  the  association  chose  to  do  so, 
could  enforce  the  payment  of  delinquent  assessments,  and 
decline  to  pay  losses  to  such  delinquent,  had  a  loss  been  sus- 
tained. This  would  be  permitting  one  party  to  receive  all 
the  advantages  of  a  contract  and  deny  any  advantage  to  the 
other,  and  to  hold  the  contract  in  force  as  to  one  party  and 
void  as  to  the  other.  But  while  the  right  existed  in  the 
association  to  treat  the  contract  as  forfeited,  it  could  not 
continue  to  recognize  as  one  of  its  members  a  delinquent 
member,  continue  to  make  assessments  against  him,  enforce 
their  collection  and,  when  a  loss  occurs,  accept  full  payment 
of  all  delinquencies,  with  full  knowledge  of  such  loss,  then 
declare  the  policy  forfeited  and  refuse  to  pay  the  loss. 

The  controlling  question  in  the  case  at  bar  is,  was  the  in- 
struction of  the  court  under  the  issues  and  the  evidence  in 
the  case  correct  upon  the  question  as  to  whether  there  had 
been  a  forfeiture  of  the  appellee's  policy?  The  rule  of  law 
is  that  *'  forfeitures  are  not  favored  in  law,  and  instruments 
will  be  so  construed  as  to  avoid  them  if  it  can  be  done 
without  doing  violence  to  the  language  employed.^'  In  case 
of  an  insurance  policy  fthe  rule  is  held  to  be  '^  that  a  contin- 
uing warranty  in  a  policy  of  insurance,  the  breach  of  which, 
whether  injurious  to  the  insurer  or  not,  avoids  the  policy, 
being  in  the  nature  of  a  forfeiture,  must  be  construed  as 
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strongly  against  the  insurer  and  as  favorably  for  the  in- 
sared;  as  its  terms  will  reasonably  permit/'  This  rule  is  well 
settled  by  authority. 

This  question  has  been  so  firmly  settled  by  the  recent  de- 
cisions of  the  highest  courts  of  this  and  other  States  as  to 
admit  of  no  controversy  as  to  the  liability  of  the  appellant 
in  this  action  under  the  facts  contained  in  the  second  and 
third  paragraphs  of  the  reply,  and  therefore  there  was  no 
error  in  giving  the  instruction  complained  of  under  the  evi- 
dence in  the  case,  and  the  court  ruled  correctly  on  the  de- 
murrer to  the  second  and  third  paragraphs  of  the  reply. 
The  authorities  so  fully  sustain  the  instruction  and  the  sec- 
ond and  third  paragraphs  of  the  reply  that  to  enter  into  a  de- 
tailed discussion  of  the  principles  involved  would  be  but  a 
restatt^raent  of  the  law  so  fully  settled  and  abundantly  con- 
sidered in  other  cases  involving  like  questions  with  those  in 
this  case.  Phenix  Ins.  Co  v.  Tomlinaon^  125  Ind,  84;  Phe- 
nix  Ins.  Co.  v.  Boyer,  1  Ind.  App.  329 ;  Home  Ins.  Co.  v. 
Marple,  1  Ind.  App.  411;  Sweetser  v.  Odd  Fellows',  etc., 
Ass'n,  117  Ind.  97 ;  Supreme  Lodge,  etc.,  v.  Abbott,  82  Ind. 
1 ;  Masonic,  etc.,  Ass^n  v.  Beck,  77  Ind.  203 ;  Havens  v. 
Home  Ins.  Co.,  Ill  Ind.  90. 

The  appellant  complains  of  another  instruction  given  to 
the  jury.  We  have  examined  the  instruction.  It  relates  to 
the  burden  of  proof  under  the  issues  in  the  case,  and  as  a 
whole  clearly  and  accurately  states  the  law. 

No  other  questions  are  discussed  by  the  appellant,  except 
it  is  claimed  in  a  brief  statement  that  the  evidence  does  nqt 
sustain  the  finding.  We  have  carefully  read  the  evidence 
and  it  sustains  the  verdict. 

Judgment  is  affirmed,  with  costs. 
Filed  Feb.  19, 1892 ;  petition  for  a  rehearing  overmled  May  14, 1892. 


Digitized  by  CjOOQIC 


NOVEMBER  TERM,  1891.  545 

The  Oakland  City  Agricultural  and  Industrial  Society  v.  Bingham. 


No.  472. 

The  Oakland  City  Aqeicultubal  and  Industrial 
Society  v.  Bingham. 

Mastbk  akd  Servant. — Dieerelion  of  Action  in  Employee, — Mvtjudgment  of 
Employee. — lAabUity  of  MomUt, — "Where  a  master  employs  one  in  a  voca- 
tion requiring  him  to  act  under  certain  conditions,  and  commits  to  his 
discretion  the  duty  of  determining  when  and  what  action  may  be  nec- 
essary, the  employer  will  be  responsible  for  the  misjudgment,  as  well  as 
the  misconduct  of  the  servant,  and  if  he  acts  when  there  is  no  occasion 
for  it  at  all,  though  intending  to  accomplish  some  end  of  the  employ- 
ment, such  responsibility  will  .still  exist. 

Same. — LiabUUy  of  Mcuter  for  Ads  of  Senxmt.—Kvle  as  to. — The  master  will 
be  responsible  for  the  acts  of  the  servant  when  they  are  performed  in 
the  general  scope  of  his  employment  and  with  a  view  of  accomplishing 
some  end  thereof,  but  the  master  will  not  be  held  liable  for  the  acts  of 
a  servant  who  uses  his  position  for  a  cloak  to  protect  him  in  the  execu- 
tion of  a  purely  private  purpose,  unconnected  with  the  service  of  the 
employer. 

Same. — ExercUe  of  Care  tn  Employment  of  Servant — Lack  of. — JUtponsibUUy 
of  MatUer. — Ada  Beyond  AtUhorUy. — A  complaint  based  vpon  the  theory 
that  the  master  is  bound  to  exercise  reasonable  care  in  the  selection  of 
his  servant,  and,  having  failed  to  do  so,  the  master  would  be  responsible 
for  the  wrongs  of  the  servant,  whether  they  occurred  in  the  line  of  his 
employment  or  not,  is  bad,  and  the  overruling  of  a  demurrer  thereto 
will  constitute  reversible  error. 

Same. — Evidence, —  What  May  be  Proven  Under  Qeneral  Denial — Acta  Beyond 
Authority. — In  an  action  against  a  master  for  the  negligent  and  wrong- 
ful acts  of  a  servant  it  was  incumbent  upon  the  plaintiff  to  prove  the 
commission  of  the  trespass,  and  that  such  trespass  was  committed  by 
the  servant  while  engaged  in  the  discharge  of  his  duty  as  such  servant ; 
and,  under  the  general  denial,  any  evidence  was  admissible  tending  to 
disprove  the  trespass,  or  to  prove  that  when  the  trespass  was  committed 
the  servant  was  not  acting  for  the  master. 

From  the  Gibson  Circuit  Court. 

L.  C.  Embree,  A.  P.  Tioineham  and    W.  D.  Robinson,  for 
4ippellant. 

O.  A.  Bualcirk  and  /.  W.  Brady,  for  appellee. 

Cbumpackeb,  J. — This  action  was  brought  by  Bingham 
Vol.  4.-35 
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against  the  agricultural  society  for  damages  resulting  from 
au  alleged  assault  committed  upon  the  j>laintiff  by  a  serv- 
ant of  the  defendant. 

The  complaint  was  in  two  paragraphs^  the  first  of  which 
alleges,  in  substance,  that  the  defi^ndant  is  an  agricultu- 
ral society,  incorporated  under  the  laws  of  this  State,  and  in 
August,  1890,  it  held  a  fair,  at  which  agricultural  and  other 
industrial  products  were  exhibited,  and  to  which  the  gen- 
eral public  were  invited ;  that  the  defendant  had  in  its  em- 
ployment at  such  fair,  as  a  policeman  and  gate-keeper,  one 
Willis  Swallow,  whose  duty  was  to  preserve  peace.and  good 
order,  and  to  exclude  those  who  were  not  entitled  to  admis- 
sion, and  to  eject  those  who  were  disorderly ;  that  plaintiff 
held  a  pass  entitling  him  to  admission  to  said  fair,  and  he 
peaceably  entered  the  fair  grounds  thereon,  and  while  law- 
fully therein  the  *'  defendant's  said  employee,  Swallow,  pre- 
tending that  plaintiff  had  not  entered  said  fair  grounds 
properly,  and  that  plaintiff  ought  to  be  ejected  therefrom  by 
said  employee,  and  that  plaintiff  had  no  right  of  entrance 
to  said  grounds,  and  in  an  effort  by  said  employee  to  exclude 
the  plaintiff  from  said  fair  grounds  said  employee  then  and 
there  acting  as  such  employee,'^  without  any  cause  or  provo- 
cation whatever,  assaulted  the  plaintiff  and  beat  and  bruised 
him  with  a  club  on  and  about  his  head  and  face  so  that  he 
was  permanently  disabled. 

The  second  paragraph  alleges  that  said  Swallow  was  pos- 
sessed of  a  "  cruel  and  quarrelsome  disposition,*'  which  un- 
fitted him  for  the  duties  of  said  employment,  but  the  defend- 
ant negligently  engaged  him  therein  without  investigating 
his  fitness  or  qualifications  therefor ;  that  plaintiff  had  the 
right  to  go  upon  said  fair  ground,  and  while  lawfully  and 
peaceably  attempting  so  to  do,  said  Swallow,  *' wholly  with- 
out cause  or  provocation  therefor,  but  in  a  spirit  of  oppres- 
aive  malice  and  wantonness,  fell  upon  the  plaintiff  and  vio- 
lently ejected  him  from  said  fair  ground,'*  and  while  so  do- 
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log  assaulted  and  beat  him  with  a  club  fio  that  his  oose  was 
bmktio  and  he  was  otherwise  permaneDtly  iDJured. 

A  demurrer  to  each  pamgraph  of  the  com  plaint  was  over- 
ruled aod  the  cause,  put  at  issue  by  the  general  denial,  was 
tried  by  a  jury,  who  fouud  for  the  plaintiff  and  assessed  his 
damages  at  $275.  Judgment  was  rendered  upon  the  verdict, 
and  the  defendant  appeals  and  assigns  for  error  the  ruling 
ui>ou  the  demurrer  to  each  paragraph  of  complaint  and  In 
refusing  a  new  trial. 

The  point  is  mada  against  the  first  paragraph  of  complaint, 
that  it  fails  to  show  the  assault  complained  of  was  perpe- 
trated by  the  gate-keeper  while  he  was  acting  jn  the  line  of 
his  employment.  It  is  insisted  with  much  persistence  and 
plausibility  that  the  averments  that  appellee  was  rightfully 
upon  the  fair  ground,  and  was  orderly  and  peaceable,  show 
the  assault  was  not  committed  by  the  gate-keeper  in  his  ca- 
pacity as  a  servant,  because  he  was  only  authorized  to  eject 
objectionable  persons,  and  the  pretext  that  appellee  was  ob- 
jectionablej  being  without  foundation,  did  not  characterize 
the  act  as  one  for  which  the  appellant  was  responsible.  The 
relation  of  master  and  servant  existed  between  the  appellant 
and  the  gate-keeper,  to  which  relation  the  doctrine  of  re* 
spondeat  supei^ior  obtains.  A  master  is  responsible  not  only 
for  the  omissions  and  shortcomings  of  his  servant,  but  for 
positive  misfeasances  in  the  line  of  duty.  Such  responsi- 
bility is  founded  upon  the  theory  that  the  master  authorized 
the  wrong,  either  expressly  or  by  implication.  It  is  a  fiction 
of  the  law  that  the  master  is  always  present  in  the  conduct 
of  bis  business,  and  any  wrong  committed  by  a  servant  while 
so  engaged,  though  tortious  and  malicious  in  its  character^ 
is  the  wrong  of  the  master.  Authority  in  the  physical  ab- 
sence of  the  master  is  often  implied  from  the  nature  of  the 
employment  and  the  character  of  the  act,  though  it  be  shown 
to  have  been  in  violation  of  the  express  command  of  the 
master.  But  the  application  of  this  principle,  far  cogent 
reasons^  extends  only  to  acts  properly  within  the  range  of 


Digitized  by  VjOOQIC 


548        APPELLATE  COURT  OF  INDIANA, 

The  Oakland  Citj  Agricultural  and  Industrial  Societj  v.  Bicgham. 

the  employment.  A  master  does  not  stand  sponsor  for  the 
deportment  of  one  in  his  service  except  while  he  is  actually 
engaged  about  the  master^s  business.  It  is  very  di£5cult  in 
some  cases  to  determine  what  acts  are  to  be  imputed  to  the 
master  and  what  not ;  but  where, the  servant  clearly  departs 
from  his  employment,  and  performs  an  act  for  some  purpose 
of  his  own,  independent  of,  and  not  connected  with,  the 
master^s  aflTairs,  the  latter  can  not  be  held  liable  therefor. 

It  was  said  by  Lord  Kenyon,  in  McManiis  v.  CriekeU,  1 
East,  106 :  ^*  When  a  servant  quits  sight  of  the  object  for 
which  he  is  employed,  and  without  having  in  view  his  mas- 
ter's orders  pursues  that  which  his  own  malice  suggests,  he 
no  longer  acts  in  pursuance  of  the  authority  given  him,  and, 
according  to  the  doctrine  of  Lord  Holt,  his  master  will  not 
be  answerable  for  such  act." 

It  was  the  early  rule  that  the  master  could  not  be  held  for 
the  wilful  wrongs  of  the  servant,  even  in  the  line  of  the  em- 
ployment, but  that  rule  has  been  quite  generally  discarded 
by  the  modern  adjudications.  The  test  seems  to  be,  was  the 
act  complained  of  done  within  the  general  scope  of  the  em- 
ployment, and  with  a  view  of  accomplishing  some  end  there- 
of? If  so,  the  employer  will  be  answerable,  though  the  act 
be  ill-advised,  malicious,  and  against  his  express  order. 
Fittsburgh,  etc.,  R.  IF.  Co.  v.  Kirk,  102  Ind.  399 ;  Phelon  v. 
Stiles,  43  Conn.  426;  Adams  v.  Oost,  62  Md.  264;  Howe  v. 
Nevmiarch,  12  Allen,  49 ;  Golden  v.  Newbrand,  52  Iowa,  59 ; 
Rounds  V.  Delaware,  etc.,  R.  'R.  Co.,  64  N.  Y.  129 ;  Quinn 
V.  Power,  87  N.  Y.  535;  Wood  Master  and  Servant,  pp. 
593  and  594. 

But  a  master  will  not  be  held  liable  for  the  act  of  a  serv- 
ant who  employs  his  position  as  a  cloak  to  protect  him  in 
the  prosecution  of  a  purely  private  purpose,  unconnected 
with  the  business  of  the  former.  Evansville,  efc.,  iJ.  R.  Oo. 
V.  Baum,  26  Ind.  70;  Qilliam  v.  Sovih,  etc.,  R.  R.  Cb., 
70  Ala.  268  ;  Rounds  v.  Delaware,  etc.,  R.  R.  Co.,  supra. 

Where  a  master  employs  one  in  a  vocation  requiring  him 
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to  act  under  certain  conditions  and  commits  to  his  discretion 
the  duty  of  determining  when  and  what  action  may  be  nec- 
essary, the  employer  will  be  responsible  for  the  misjudgment, 
as  well  as  the  misconduct,  of  the  servant,  and  if  he  acts 
when  there  is  no  occasion  for  it  at  all,  though  intending  to 
accomplish  some  end  of  the  employment,  such  responsibility 
will  still  exist. 

This  doctrine  is  applicable  to  the  case  in  judgment,  as  it 
appears  that  the  gate-keeper  was  authorized  to  preserve  or- 
der and  eject  those  who  were  not  rightfully  upon  the  fair 
ground,  and  the  duty  of  judging  when  one  was  disorderly 
or  was  wrongfully  upon  the  ground  seems  to  have  been  com- 
mitted to  him.  If,  in  the  exercise  of  such  judgment,  he 
vyi^ongfully  ejected  appellee  from  the  ground,  or  if  a  fancied 
violation  of  some  rule  of  demeanor  so  excited  the  gate-keep- 
er's anger  that  he  inflicted  a  malicious  injury  in  attempting 
to  enforce  its  observance,  the  appellant  should  be  held  for 
the  result.  The  paragraph  under  consideration  contains  an 
averment  that  the  gate-keeper  perpetrated  the  assault  while 
acting  as  such,  and  this  averment,  though  general,  is  not  re- 
pugnant to  any  other  allegation,  and  in  the  light  of  the  prin- 
ciples noted  it  must  be  held  su£Bcient. 

A  radically  different  question  arises  upon  the  second  para- 
graph of  complaint.  It  is  based  upon  the  theory  that  ap- 
pellant was  bound  to  exercise  reasonable  care  in  the  selec- 
tion of  a  gate-keeper,  and  having  failed  to  do  so  it  should  be 
answerable  for  the  wrongs  of  that  functionary  whether  tluy 
occurred  in  the  line  of  his  employment  or  not.  Every  per- 
son owes  a  duty  to  those  upon  his  premises  lawfully  and  by 
his  invitation  express  or  implied,  to  see  that  they  are  not  ex- 
posed to  danger  as  far  as  reasonable  care  and  vigilance  can 
protect  them. 

One  has  no  right  to  maintain  a  dangerous  pitfall  upon  his 
premises  where  injury  is  likely  to  result  to  one  lawfully 
thereon,  nor  has  he  the  right  to  keep  a  ferocious  animal 
likely  to  injure  those  rightfully  upon  Vis  premises,  but  we 
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know  of  no  instance  in  which  this'principle  has  been  applied 
to  the  employment  of  servants.  Every  sane  person  is  solely 
responsible  for  his  own  conduct  except  where  he  acts  for  or 
with  another.  An  employer  can  not  be  held  to  account  for 
failing  to  exercise  care  in  the  selection  of  a  suitable  person 
for  a  given  position  unless  the  failure  to  discharge  the  duties 
of  the  position  properly  resulted  in  an  injury  to  another; 
and  where  an  injury  so  results,  the  employer  is  liable,  re- 
gardless of  the  amount  of  care  he  may  have  used  in  the  se- 
lection of  the  servant.  Counsel  for  appellee  in  support  of 
the  ruling  of  the  court  cite :  Chicago,  etc,  R.  W.  Co.  v. 
Harney,  28  Ind.  28  ;  Ohio,  etc.,  R.  W.  Co.  v.  Gollam,  73  Ind. 
261 ;  Indianapolis,  dc.,  R.  W.  Co.  v.  Johnson,  102  Ind.  352; 
Lake  Shore,  etc,  R.  W.  Co,  v.  Stupak,  108  Ind.  1. 

These  cases  have  no  application  whatever  to  the  question 
under  consideration.  They  relate  solely  to  the  duty  of  the 
master  to  one  servant  in  respect  to  the  employment  and  re- 
tention of  co-servants,  yet  they  are  all  grounded  upon  the 
principle  that  the  master  is  responsible  only  for  misconduct 
in  the  line  of  employment,  even  where  he  negligently  em- 
ploys an  incompetent  servant. 

The  case  of  Sweat  v.  Rogers,  6  Heisk.  117,  was  an  action 
for  damages  committed  by  two  slaves  owned  by  the  defend- 
ant in  burning  and  robbing  the  plaintiff's  storehouse.  The 
complaint  alleged  that  the  slaves  were  of  *^bad  character  for 
stealing  and  pilfering,'^  and  the  defendant  being  cognizant 
of  their  character  and  habits  in  that  respect  allowed  them  to 
go  abroad,  and  took  no  steps  to  prevent  them  from  practic- 
ing their  pilfering  propensities.  The  complaint  was  held 
bad  because  the  wrong  complained  of  was  not  done  in  the 
line  of  duty  for  the  master. 

In  the  case  of  Curtis  v.  Binneen  (Dak.),  30  N.W.  Eep.  148, 
the  defendant  was  an  innkeeper  and  the  plaintiff  was  her  guest, 
and  sued  for  an  assault  and  battery  perpetrated  by  the  defend- 
ant's servant.  The  complaint  did  not  show  that  the  servant 
was  acting  in  the  line  of  his  engagement  at  the  time  he  corn- 
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mitted  the  assault^  but  it  alleged  that  he  '^  was  of  a  roughs 
brutal,  passionate  and  ferocious  disposition/'  and  was  in  the 
habit  of  assaulting  and  beating  guests^  which  the  defendant 
well  knew,  but  negligently  retained  him  in  her  service  in 
and  about  the  inn  after  such  knowledge.  The  culpable  serv- 
ant was  the  defendant's  husband,  and  while  the  court  ex- 
pressed some  doubt  respecting  her  liability  for  failing  to  dis- 
charge him  on  that  ground,  it  was  also  declared  that  she  was 
not  responsible  upon  any  theory,  because  the  injury  was  not 
inflicted  by  the  servant  while  engaged  as  such.  See,  also, 
McCann  v.  Tillinghaat,  140  Mass.  327.  * 

We  know  of  no  principle  upon  which  the  paragraph  of 
complaint  in  question  can  be  upheld,  and  it  was  reversible 
error  to  overrule  the  demurrer  to  it. 

Complaint  is  also  made  of  the  action  of  the  court  in  re- 
fusing to  give  instructions  three  and  six,  requested  by  ap- 
pellant. 

No.  3  was  substantially  covered  by  others  given,  so  no 
available  error  occurred  in  refusing  it. 

No.  6  was  as  follows :  "  If  you  find  from  the  evidence 
that  the  striking  and  beating  complained  of  were  done 
by  one  Willis  Swallow,  a  servant  of  the  defendant  at  the  time 
of  said  striking  and  beating,  and  said  servant  himself  was 
without  fault  and  in  a  place  in  which  he  had  a  right  to 
be,  and  that  he  did  the  striking  and  beating  of  the  plaintiff 
in  the  honest  exercise  of  the  right  which  the  law  gave  him 
of  defending  his  own  person  against  an  unlawful  assault 
upon  him  by  the  plaintiff,  whereby  he  was  in  danger  of  suf- 
fering great  bodily  harm,  then  you  must  find  for  the  defend- 
ant, because  a  beating  of  the  plaintiff  under  such  circum- 
stances could  not  be  held  to  be  the  act  of  the  defendant." 

This  instruction  was  refused,  we  are  informed  by  counsel, 
upon  the  ground  that  it  was  predicated  upon  the  defence  of 
son  assault  demesne,  and  that  being  an  affirmative  defence, 
could  not  be  asserted  under  the  issues  created  by  the  general 
denial.  Norria  v.  Casel^  90  Ind.  143,  is  relied  upon  in  sup- 
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port  of  the  action  of  the  court.  It  is  true,  where  an  indi- 
vidual is  sued  for  an  assault  the  general  traverse  only  puts 
in  issue  the  fact  of  the  perpetration  of  the  assault,  by  bim. 
Son  assault  demesne  is  an  affirmative  defence,  which  admits 
the  trespass  complained  of,  but  advances  facts  to  justify  it. 

The  first  paragraph  of  the  complaint  in  the  case  before  us 
charges  an  assault  by  appellant's  servant  while  in  the  per- 
formance of  duty  as  such,  thus  by  construction  of  law  mak- 
ing it  the  appellant's  assault.  It  was  incumbent  upon  ap- 
pellee to  prove  not  only  the  commission  of  the  trespass,  but 
that  it  was  committed  by  appellant's  servant  while  so  en- 
gaged. The  general  denial  put  all  these  facts  in  issue,  and 
any  evidence  was  admissible  thereunder  tending  to  disprove 
the  trespass  or  to  prove  that  the  servant  when  he  perpetrated 
it  was  not  acting  for  appellant.  If  it  were  true  that  ap- 
pellee assaulted  the  gate-keeper  first  and  the  latter  undertook 
to  defend  himself,  and  while  so  engaged  inflicted  the  injury 
complained  of,  it  would  exclude  the  imputation  of  authority 
from  appellant,  because  it  would  show  that  the  gate-keeper 
was  acting  for  himself  and  not  for  appellant  at  the  time. 
This  would  be  a  good  defence,  not  of  son  assault  demesne, 
but  that  it  was  not  appellant's  trespass.  If  A.  is  sued  for 
an  assault,  he  may,  under  the  general  denial,  show  that  the 
assault  complained  of  was  committed  by  B.,  and  thus  ex- 
clude the  idea  of  his  guilt.  This  was  clearly  the  theory  of 
the  instruction  under  consideration,  and  we  are  of  the  opin- 
ion that  the  court  erred  in  refusing  it. 

Other  questions  are  discussed  by  counsel,  but  they  are  of 
such  a  character  that  they  will  not  likely  arise  at  another 
trial,  so  we  will  not  extend  this  opinion  to  decide  them. 

The  judgment  is  reversed,  with  instructions  to  sustain  the 
demurrer  to  th^  second  paragraph  of  complaint. 

Filed  May  12, 1892. 
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No-  394. 

The    Continental    Iksueance    Company    of     New 
York  v.  Miller,  Truster 

Ihsubauce, — Kr«. — Action  on  Poli^tf,— Premium  N^U. — Sttffickrt^  of  Offer  to 
-Riy, —  AiUhoriiy  of  Ag^i  U>  ifeed«. — Oomptaint.—  Where  a  policj- 
of  iuSTJrancic  provided  that  tlie  cumpany  ishoulJ  oot  be  liable 
for  till  J  lusB  Uiiit  iiiLght  ucour  while  any  premium  note  was  pa3l 
due  and  unp^iidj  Aod  that  all  premiums  or  premium  notes  mu^t 
be  paid  at  ite  office  in  Ohiongo  or  in  New  York^  or  to  an  autlior- 
iied  person  having  such  note  in  possession  for  collection,  a  com- 
plaint on  the  policy  showed  a  BobBtaotial  compliance  with  the 
terma  of  the  contract  as  to  payment  of  premiums  which  averred  that  the 
agent  of  the  company  at  Logansport  had  on  two  former  oecaslona  col- 
lected premium  instalments  from  the  plaiotLfT,  and  that  at  and  before 
the  maturity  of  the  inatatmeut  in  dispute,  the  note  for  the  aame  was 
in  the  possession  of  said  agent  at  Logans  port,  and  |h  at  on  the  day  suid 
instalment  malured  the  plaintiff  called  on  said  agent,  and  asked  him 
if  he  had  the  note,  and  informed  tiim  thnthe  was  ready  and  willing  to 
pay  the  instalment  due  and  had  the  money  to  do  so,  but  that  said 
agent  told  him  he  did  not  have  the  note.  The  averments  of  any  sub- 
sequent tender  having  Lieen  made  to  other  agents  of  the  company 
should  be  treated  as  surplusage. 

BXUE.^  Tender  After  Maiunty. — Su^cicn^  of. — Previous  Deiinqu^^icies. — Im- 
mattriiilUy  fif.^la  such  an  action  where  the  proof  showed  that  the  ten- 
der was  not  made  to  the  agent  :it  Logansport  until  some  months  after 
the  maturity  of  the  premium  instalment  in  dispute,  but  that  it  was 
made  before  the  loss  occurred,  the  failure  to  make  the  tender  at  ma- 
turity would  not  work  a  forfeiture  of  the  policy,  the  contrnct  of  insnr* 
ance  only  providing  against  liability  if  payinont  was  deferred  until 
after  the  loss  had  occurred.  The  fact  tliat  theplaintifThad  failed  upon 
previous  oceaeions  to  pay  at  maturity  was  immaterial^  as  the  evidence 
showed  that  after  sutih  delinquencies  payment  was  made  and  accepted 
by  the  company* 

Tender. —  Whai  h  Sufficient  to  Gms/tfufe.^To  constitute  a  tender  it  is  not 
always  necessary  to  produce '  the  money  and  count  it  out.  If  the 
money  is  present  and  the  party  ready  and  willing  to  pay  and  offers  to 
do  BO,  but  the  person  to  whom  such  offer  is  made,  by  his  own  cooduct, 
prevents  the  completion  of  the  tender,  the  party  for  whose  benefit  the 
money  was  offered  can  not  be  heard  to  say  that  the  tender  was  not  suf- 
ficiently S|>ecifio. 

From  Caas  Circuit  Court. 
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J/.  B,  Lairy,  * Bates, Barger, Harding,  N. 

MorriSj  L,  Newberger  and  /.  B.  Ourtis,  for  appellant. 
D.  H,  Chase  and  D.  D,  Fickle^  for  appellee. 

Reinhabd,  J. — Action  by  the  appellee  against  the  appel- 
lant on  an  insurance  policy.  Issues  were  joined,  there  was 
a  trial  by  jury,  and  a  verdict  for  the  appellee  for  the  full 
amount  of  the  policy. 

The  first  alleged  error  we  are  to  consider  arises  upon  the 
overruling  of  a  demurrer  to  the  second  paragraph  of  the 
complaint.  It  is  averred  in  this  pai*agraph^  in  substance,  that 
the  appellee  was  the  trustee  of  School  township  of  Deer  Creek 
in  Cass  county,  Indiana,  and  as  such  had  the  care  and  man- 
agement of  the  school-house  and  property  described  in  the 
policy ;  that,  on  the  30th  day  of  October,  1886,  the  appel- 
lant, in  consideration  of  the  payment  of  $13  in  cash,  and  an 
instalment  note  of  $32,  due  in  payments  of  $8  each,  on  Jane 
1st,  1887,  1888,  1889,  1890,  as  provided  by  the  policy  here- 
with filed,  insured  the  appellee  as  trustee  of  said  School 
township  against  loss  or  damage  by  fire  to  the  amount  of 
$800  on  the  school-house,  and  $200  on  the  other  property  to 
wit,  school  maps,  globes,  books,  stoves,  fuel  and  furniture, 
from  the  23d  day  of  October,  1886,  to  the  33d  day  of  Oc- 
tober, 1891;  that  the  appellee  has  duly  performed  ^all  the 
conditions  upon  his  part  to  be  performed,  except  as  hereafter 
stated  ;  that,  on  the  10th  day  of  February,  1890,  said  school- 
house,  together  with  the  said  other  property,  was  totally  de- 
stroyed by  fire ;  that  said  school-house  and  other  property 
insured  were  then  owned  by  said  School  township,  of  Deer 
Creek,  in  said  county  and  State,  and  were  then  and  there  of 
the  aggregate  value  of  $1,000,  being  $800  for  the  school- 
house  and  $200  for  the  other  property  insured  ;  that  no  part 
of  said  insurance  has  ever  been  paid  though  long  since  due. 
Then  follows  an  averment  as  to  the  proof  of  loss,  which  it 
is  not  necessary  to  report  here,  after  which  the  pleader  con- 
tinues :  "And  the  plaintiff  further  shows  to  the  court  that  it 
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was  stipulated  by  said  policy  as  follows :  *  But  it  is  expressly 
agreed  that  this  company  shall  not  be  liable  for  any  loss  or 
damage  that  may  occur  to  the  property  herein  .mentioned 
while  any  promissory  note  or  obligation,  or  part  thereof 
given  for  the  premium,  remains  past  due  and  unpaid.  Pay- 
ment of  notes  must  be  to  the  Continental  Insurance  Com- 
pany, at  its  office  in  Chicago,  Illinois,  or  its  office  in  New 
York,  or  to  an  authorized  person  having  such  note  in  pos- 
session for  collection/  And  plaintiff  further  shows  to  the 
court  that  one  Edgar  Closson  was  the  authorized  agent  of 
said  company  at  Logansport,  Indiana,  and  having  said  in- 
stalment note  in  his  possession  for  collection,  and  to  him  the 
plaintiff  paid  the  $8  due  June  1st,  1887,  and  1888;  that 
afterward,  to  wit,  from  May  1,  1889,  to  October  1, 1889,  in- 
clusive, one  Charles  E.  Hale,  of  Logansport,  Indiana,  was 
a  duly  authorized  person  to  collect  said  instalment  note  afore- 
said, and  had  said  instalment  note  in  his  possession  for  collec- 
tion ;  that  on  the  first  day  of  June,  1889,  the  plaintiff  called 
upon  said  Hale,  of  Logansport,  Indiana,  for  the  purpose  of 
paying  said  instalment  of  $8  due  on  said  premium  note; 
that  said  Hale  then  and  there  informed  said  plaintiff  that  he 
did  not  have  said  note  in  his  possession,  whereas,  in  truth 
and  in  fact,  said  Hale  did  then  and  there  have  said  note  in 
his  possession  for  collection  and  so  held  it  until  October, 
1889 ;  that  said  Hale  made  said  statement  inadvertently,  and 
not  with  any  intention  to  deceive,  but  from  forgetful n ess ; 
that  at  the  time  said  trustee  called  on  said  Hale  for  the  pur- 
pose of  paying  said  instalment  he  had  the  money  with  him, 
and  was  ready  and  willing  to  pay  the  same,  and  so  informed 
said  Hale;  that  shortly  after  this  interview  with  Hale,  and 
before  the  loss,  plaintiff  called  on  Edgar  D.  Closson,  former 
agent  of  said  company,  and  made  inquiry  wher^  he  should 
pay  said  instalment  of  premium,  but  was  not  advised  by  him. 
Plaintiff  avers  that  as  soon  as  he  was  advised  that  one  Briggs 
was  the  agent  of  said  defendant  at  Logansport,  Indiana,  he 
called  upon  said  Briggs,  who  was  then  at\d  tbere  an  author- 
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ized  agent  for  Cass  county^  Indiana,  and  tendered  to  him 
the  amount  of  said  instalment  of  premium,  together  with 
the  interest  thereon,  to  wit,  $8.50,  but  said  agent  refused  to 
accept  the  same.  Wherefore  plaintiff  says  the  defendant  is 
estopped  from  setting  up  such  breach  of  condition,  and  has 
fully  waived  the  same.  Plaintiff  now  brings  into  the  court 
for  the  use  of  the  defendant  the  instalment  due  June  1,  1889, 
and  the  instalment  due  June  1,  1890,  since  the  fire,  and  ten- 
ders the  same  in  open  court,  to  wit,  the  sum  of  $17;  and 
plaintiff  further  shows  to  the  court  that  it  has  been  the  cus- 
tom of  the  defendant  to  place  said  instalment  notes  in  the 
hands  of  their  agent  in  Cass  county,  for  collection,  and  act- 
ing upon  such  custom,  the  plaintiff  paid  their  general  agent 
in  Cass  county,  Indiana,  the  instalment  due  June  1,  1887, 
and  1888,  as  well  as  the  cash  premium  of  $13;  that  plaintiff 
lived  twelve  miles  from  Logansport,  Indiana,  and  relied  upon 
such  custom  of  the  defendant  theretofore  acted  upon  by  both 
the  parties  to  this  suit.     Wherefore,''  etc. 

It  will  be  seen  that  by  the  terms  of  both  the  note  and 
policy,  the  company  expressly  stipuktes  against  liability  in 
case  any  instalment  of  the  premium  remains  due  and  unpaid 
at  the  time  of  any  loss.  The  complaint  shows  that  one  of 
the  instalments  of  the  premium  note  was  due  and  unpaid  at 
the  time  the  loss  sued  for  occurred. 

It  is  contended  by  the  appellant  that  nothing  has  been 
pleaded  to  show  any  waiver  of  this  condition,  or  estoppel, 
on  its  part,  and  that,  therefore,  the  complaint  on  its  face  dis- 
closes a  want  of  liability. 

The  company  had  the  right,  by  the  conditions  of  the  pol* 
icy,  to  insist ^upon  payments  being  made  at  its  office  in  Chi- 
cago or  New  York,  or  it  could  collect  through  some  duly 
authorized  agent  at  any  place.  The  averment  is,  that  upon 
two  former  occasions  it  had  collected  the  instalments  from 
the  appellee,  through  its  agent  Closson,  at  Logansport.  It 
is  also  alleged  that  at  and  before  the  maturity  of  the  |8  in- 
stalment which  fell  due  June  1st,  1889,  the  note  was  in  the 
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possession  of  Hale,  appellant's  agent,  for  the  collection  of 
said  matured  instalment.  The  appellee,  having  learned  of 
this  fact,  it  is  averred,  called  upon  Hale,  at  Logausport,  and 
asked  him  if  he  had  the  note,  and  informed  him  that  he  was 
ready  and  willing  to  pay  the  instalment  due,  and  had  the 
money  to  do  so,  but  that  Hale  told  him  he  did  not  have  the 
note.  It  is  stated  that  this  occurred  on  June  1st,  1889,  the 
day  the  instalment  matured,  and  that  Hale  was  the  duly  au- 
thorized agent  of  appellant,  and  then  and  there  had  said  note 
for  the  collection  of  said  matured  premium. 

We  are  of  the  opinion  that  these  averments  show  a  sub- 
stantial compliance,  by  the  appellee,  with  his  contract;  in- 
deed, we  think  that  the  facts  stated  are  a  sufficient  plea  of  a 
tender  of  the  money  at  maturity.  To  constitute  a  tender  it 
is  not  always  necessary  to  produce  the  money  and  count  it 
out.  If  the  money  is  present  and  the  party  ready  and  will- 
ing to  pay,  and  offers  to  do  so,  but  the  person  to  whom  such 
offer  is  made,  by  his  own  conduct,  prevents  the  completion 
of  the  tender,  the  party  for  whose  benefit  the  money  was  of- 
fered can  not  be  heard  to  say  that  the  tender  was  not  suffi- 
ciently specific.  Mathis  v.  Thomas,  101  Ind.  119  ;  Platter  v. 
Boardy  ete.y  103  Ind.  360;  House  v.  Alexander,  105  Ind. 
109;  Spurgeon  v.  Smitha,  114  Ind.  453;  Adams  Ex.  Go.  v. 
Harris,  120  Ind.  73. 

We  think  when  the  appellee  had  offered  to  pay  the  money 
due  to  the  agent  of  the  company,  to  whom  the  note  had 
been  entrusted  for  collection,  he  had  done  all  he  was  reason- 
ably required  to  do  to  keep  the  policy  in  force,  and  the  aver- 
ments of  any  subsequent  tenders  having  been  made  to  other 
agents  of  the  company  may  be  treated  as  surplusage. 

If  the  appellant  afterwards  desired  to  collect  the  money 
which  its  agent  failed  and  neglected  to  receive  when  offered 
him,  we  think  it  but  reasonable  that  it  should  be  required  to 
make  a  demand  for  the  same.  An  insurer  can  certainly  not 
.escape  liability  by  a  failure  of  the  insured  to  comply  with 
the  conditions  of  the  policy,  when  such  failure  ^as  due  to 
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the  insurer's  own  faulty  and  we  think  in  the  present  case  it 
sufficiently  appears  from  the  pleading  under  consideration 
'that  the  appellee's  failure  to  pay  in  time  was  due  to  the  ap- 
pellant's laches^  in  the  refusal  of  its  agent  to  receive  the 
money,  which  must  work  an  estoppel. 

The  appellee  was  not  required  to  seek  another  agent  after 
he  had  found  the  one  who  had  the  note,  with  ample  author- 
ity for  collection.  Had  he  tendered  the  money  at  the  Chi- 
cago office^  when  he  knew  Hale  had  the  note  for  collection 
at  Logansport,  he  could  have  been  told  with  equal  propriety 
that  his  money  would  not  be  received  there  but  that  he  must 
pay  it  to  the  "  duly  authorized  person  "  to  whom  the  note 
had  been  sent,  according  to  the  provisions  of  the  policy. 
We  think  that  the  facts  pleaded  abundantly  show  that  the 
appellant  was  estopped  from  claiming  a  forfeiture. 

Our  conclusion  is  that  the  demurrer  was  properly  over- 
ruled. 

The  sufficiency  of  the  evidence  to  sustain  the  verdict  is 
called  in  question.  The  appellee  introduced  evidence  tend- 
ing to  prove  all  the  material  facts  in  the  second  paragraph 
of  the  complaint,  except  as  to  the  time  of  the  tender  alleged. 
He  showed  that  he  did  not  make  any  effort  to  pay  the  in- 
stalment of  premium  due  June  1,  1889,  until  October  of  the 
same  year,  and  it  is  contended  by  appellant's  counsel  that 
this  failure  worked  a  forfeiture  of  the  policy.  "We  think  the 
terms  of  the  policy  do  not  provide  for  an  absolute  forfeiture 
in  case  of  non-payment.  It  is  only  if  payment  is  deferred 
till  after  loss  that  the  contract  stipulates  against  liability.  If 
the  appellee  had  paid  the  amount  due  at  any  time  after  the 
maturity  thereof,  but  before  the  fire  there  could  be  no  ques- 
tion as  to  appellant's  liability.  The  fact  that  payment  was 
not  actually  made  before  the  fire  was  according  to  the  ac- 
cepted evidence  due  to  the  fact  that  the  appellant's  agent  did 
not  receive  such  payment ;  that  Hale  had  the  note  in  his 
possession  for  collection  is  not  denied ;  that  appellee  offered 
to  pay  it  to  him  is  testified  to  by  the  appellee  and  seems  to 
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have  been  believed  by  the  jury.  If  Hale  forgot  he  had  the 
note,  this  was  not  the  fault  of  appellee.  The  contract  con- 
tained the  stipulation  that  appellee  might  pay  to  any  autlior- 
ized  person  having  the  note  in  his  possession ,  Hale  was 
such  authorized  person  and  appellee  therefore  had  the  right 
to  pay  to  him.  We  think,  therefore,  that  the  appellee  did 
all  he  was  reasonably  required  to  do  under  the  contract  when 
he  offered  the  money  to  Hale,  as  we  must  assume  he  did  un- 
der the  evidence.  Had  the  policy  provided  for  an  absolute 
forfeiture  in  case  of  non-payment  of  the  premium  instalment 
at  maturity,  a  different  question  would  be  presented.  But 
the  stipulation  here  in  effect  is  only  that  there  iihall  be  no 
recovery  if  payment  of  any  matured  instalment  is  delayed 
until  after  a  loss  occurs.  It  can  not  be  properly  contended, 
therefore,  that  the  policy  had  become  void  and  lapsed  after 
June  1,  1889,  without  reference  to  whether  there  was  or  was 
not  any  loss  prior  to  payment  or  tender  of  the  money. 

We  do  not  regard  the  question  of  tender  after  tho  fire  of 
any  importance.  If  there  was  a  tender  btfore  the  loss, 
though  after  the  maturity  of  the  premium  instalment,  the 
appellee  had  done  all  he  could  be  required  to  do  under  the 
terms  of  the  contract.  Nor  can  the  fact  that  the  appellee 
had  failed  upon  previous  occasions  to  pay  at  maturity  be 
material.  While  the  evidence  shows  that  there  had  been 
previous  delinquencies  it  also  shows  that  payment  was  made 
afterwards  and  accepted  by  the  company.  It  can  not  now 
be  heard  to  question  the  legality  of  such  payment 

Some  questions  are  presented  upon  the  admission  and  ex- 
clusion of  evidence  and  the  refusal  to  give  certain  instruc- 
tions requested.  These  questions,  however,  in  so  far  as  they 
are  properly  presented,  have  been  disposed  of  by  what  lias 
been  said  in  the  discussion  of  the  other  questions  involved. 

There  is  no  available  error. 

Judgment  affirmed. 

Filed  March  15, 1802;  petition  for  a  rehearing  overruled  May  14^  1892. 


Digitized  by  CjOOQIC 


560        APPELLATE  COUKT  OF  INDIANA, 

Kulp  *t  cd.  V.  Chamberlain,  Assignee,  e<  aL 

No.  466. 
KULP  £T  AL.  V.  OeLLMBEBLAIN,  ASSIGNEE,  ET  AU 

Mechanic's  Lies. -^Material  Men  Seeking  to  Enforce. — Faiilurt  to  InaHhae  Suit 
vfithin  one  Year. —  Voluntary  Amgnment  by  Contractor. — Bights  of  Aasignee 
as  agaiMt  MeUerial  Men. — Where  material  men  had  filed  their  notice  of 
an  intention  to  hold  a  mechanic's  lien,  but  had  not  instituted  an  action 
to  enforce  the  same  within  one  year,  as  provided  by  statute,  they  are 
precluded  from  reoovering  the  amount  agreed  to  be  due  from  the  owner 
of  the  property,  as  against  the  assignee  of  the  contractor,  the  latter  hav- 
ing made  a  voluntary  assignment  for  the  benefit  of  his  creditors,  includ- 
ing the  amount  so  due  from  the  property-owner. 

Same. — Notice  of  Material  Men  to  Owner  After  VclunUkni  Alignment  by  Con- 
tractor.— Priority  of  Assignee  Unaffected. — When,  after  a  general  assign- 
ment by  a  contractor  for  the  benefit  of  his  creditors,  certain  material 
men  gave  notice  to  a  property-owner  of  their  intention  to  hold  him  re- 
sponsible  for  material  furnished  by  them  to  the  contractor,  the  as- 
signee of  the  contractor  is  entitled  as  against  the  material  men  to  the 
amount  agreed  to  be  due  from  the  property-owner  for  said  material. 

From  the  Elkhart  Circuit  Court. 

W.  L,  Stone,  for  appellants. 

J,  H.  State  and  0.  T.  ChamAerlain,  for  appellees. 

Robinson,  C.  J. — Tliis  was  an  agreed  statement  of  facts, 
submitted  to  the  court  under  section  553,  R.  S.  1881.  Un- 
der the  agreed  statement  of  facts  Livy  Chamberlain,  trustee 
for  the  creditors  of  Samuel  Daub  and  Enos  B.  Kulp  and  John 
Ummel,  constituting  the  firm  of  Kulp  &  Ummel,  and  War- 
ren H.  and  Emma  Thomas  submitted  to  the  court  the  fol- 
lowing controversy  between  them,  and  agreed  upon  the  case 
as  follows,  to  wit :  May  15th,  1889,  Samuel  Daub,  being  a 
building  contractor,  entered  into  a  contract  with  Warren  H. 
Thomas,  by  which  said  Daub  was  to  repair  and  construct  a 
dwelling-house  on  the  land  of  said  Warren  H.  and  Emma 
F.  Thomas,  in  Elkhart,  Indiana;  said  Daub  completed  said 
dwelling-house  on  the  9th  day  of  October,  1889,  substantially 
according  to  the  contract ;  Daub  obtained  some  of  the  ma- 
terial used  by  him  in  the  construction  of  the  dwelling  of 
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Kulp  and  Ummel,  which  was  ordered  for  that  purpose  prior 
to  September  7th,  1889,  which  material  was  contracted  for 
and  delivered  at  various  times,  from  July  20th  to,  and  iii- 
<;Iuding,  September  7th,  1889,  as  shown  by  the  itemized  bill 
filed  with  their  notice  and  made  a  part  of  the  agreement  i 
that  after  said  material  was  contracted  for  by  said  Daub^  and 
before  it  was  all  delivered,  the  exact  date  being  unknown, 
Warren  H.  Thomas  called  at  the  office  of  Kulp  &  Ummel, 
and  while  there  inquired  if  they  intended  to  hold  him  for  it, 
to  which  Kulp  replied,  we  intend  to  hold  every  one  for  it; 
October  19th,  1889,  a  settlement  was  had  between  Thomas 
and  Daub,  in  which  it  was  found  there  was  due  Daub  the 
sum  of  $324.55  from  Thomas.  Thomas  gave  his  note  to 
Daub  for  $100,  which  was  paid,  leaving  the  balance  of 
$224.55  unpaid;  October  21st,  1889,  Daub,being  insolvent, 
made  an  assignment  for  the  benefit  of  his  creditors,  and  ap- 
pointed the  appellee  Chamberlain  his  trustee.  The  assign- 
ment was  duly  and  properly  executed,  and  among  the  choses 
in  action  assigned,  was  the  account  against  said  Thomas.  A 
copy  of  the  schedule  and  assignment  was  filed  with  and  made 
a  part  of  the  agreed  statement  of  facts.  The  instrument  of 
assignment  was  duly  recorded  in  the  recorder's  office  of  Elk- 
hart county,  Indiana,  at  8  o'clock  a.  m.  on  the  day  of  its  ex- 
ecution, and  the  appellee  Chamberlain  accepted  said  trust, 
and  entered  upon  the  discharge  of  his  duties  immediately 
thereafter.  On  the  5th  day  of  November,  1889,  at  10:30 
o'clock  A.  M.,  appellants  Kulp  &  Ummel  filed  in  the  re- 
corder's office  of  said  county  a  notice  of  intention  to  hold 
a  lien  for  $224.42,  the  amount  due  them  from  said  Daub,  a 
copy  of  which  notice  was  made  a  part  of  said  agreed  state- 
ment of  facts.  ; 
On  October  22d,  1889,  appellants  Kulp  &  Ummel  gave  a  \ 
notice  to  said  Warren  H.  Thomas,particularly  setting  forth  the 
amount  of  their  claim  for  which  said  Daub  was  indebted  to 
them,  and  that  they  held  said  Thomas  responsible  for  the  < 
Vol.  4.-36                                                                                   i 
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same^  which  notice  and  itemized  account  was  made  a  part  of 
said  agreed  statement  of  facts^  and  said  Thomas  in  writing 
acknowledged  the  service  on  him  of  said  notice. 

On  the  16th  day  of  November,  1889,  said  Daub  filed  in 
the  recorder's  office  of  said  county  a  notice  of  his  intention 
to  hold  a  lien  on  the  land  and  dwelling-house  aforesaid  to 
secure  the  payment  of  the  amount  due  him,  which  notice  was 
made  a  part  of  said  agreed  statement  of  facts. 

Payment  of  said  sum  is  claimed  by  the  appellee  Cham* 
berlain  and  the  appellants  Kulp  &  Ummel,  and  had  been  de- 
manded by  each,  and  eaqh  of  the  parties  threatened  to  sue 
said  Thomas  therefor,  and  said  trustee,  in  April,  1890, 
brought  suit  therefor,  and  for  the  foreclosure  of  the  mechan- 
ic's lien  taken  by  said  Daub,  which  was  then  pending  in  said 
court.  But  said  Thomas  had  refused  to  pay  solely  because 
of  the  adverse  claims  of  said  parties,  but  was  ready  and  will- 
ing to  pay  said  sum  to  the  proper  party,  and  on  the  23d  day 
of  May,  1890,  deposited  the  money  for  the  payment  thereof 
with  the  St.  Joseph  Valley  Bank,  and  had  deposited  the 
agreed  statement  of  facts,  a  certificate  of  deposit  for  $224.55, 
to  be  delivered  upon  the  order  of  the  court  to  the  party  en- 
titled to  it ;  that  said  Daub  was  insolvent,  and  in  settlement 
of  his  trust  the  trustee  would  not  be  able  to  pay  more  than 
—  cents  on  the  dollar  if  he  was  unable  to  collect  the  claim 
in  controversy. 

The  question  submitted  to  the  court  was,  who  was  entitled 
to  said  sum  of  $224.55  ?  And  the  court  was  requested  to 
make  an  order  for  the  payment  of  the  same  to  the  party  en- 
titled thereto. 

Each  of  the  parties  subscribed  said  agreement  and  made  af- 
fidavit that  the  controversy  submitted  under  said  agreed  state- 
ment of  facts  was  real  and  that  the  proceedings  were  in  good 
faith  to  determine  the  rights  of  the  parties,  as  required  by  sec- 
tion 553,  supra.  The  cause  was  submitted  to  the  court.  The 
finding  was  for  the  appellee  that  he  was  entitled  to  the  sum 
of  1224.65  due  from  Warren  H.  Thomas  and  deposited  in 
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the  St.  Joseph  Valley  Bank,  of  Elkhart,  Indiana.  The  court 
so  found  because  the  appellants,  Kulp  and  Ummel,  took  no 
steps  to  foreclose  the  lien  within  a  year  and  because  Daub 
had  assigned  the  claim  to  the  appellee  before  they  notified 
said  Warren  H.  Thomas  that  they  intended  to  hold  him  re- 
sponsible to  the  amount  of  said  claim.  The  court  further 
found  that  neither  the  said  Warren  H.  Thomas  nor  Emma 
Thomas  were  indebted  to  the  other  parties  to  the  action  or 
either  of  them,  and  a  proper  order  and  judgment  was  ren- 
dered upon  the  finding  and  thereupon  the  appellants,  Kulp 
and  Ummel,  properly  excepted  to  said  decision,  conclusion 
and  judgment,  and  also  moved  the  court  for  judgment  in 
their  favor,  which  motion  the  court  overruled,  to  which  rul- 
ing exception  was  saved  and  appellants  prayed  an  appeal,  etc. 
The  appellants  assign  the  following  errors : 

1.  The  court  erred  in  its  decision  of  the  cause. 

2.  The  court  erred  in  its  conclusions  of  law  on  the  agreed 
statement  of  facts. 

3.  The  court  erred  in  overruling  the  motion  of  appellants 
for  judgment  in  their  favor  on  the  agreed  statement  of  facts. 

The  questions  presented  for  our  decision  under  the  state- 
ment of  facts  are,  was  the  appellee,  as  the  trustee  of  the 
voluntary  assignment  of  Samuel  Daub,  entitled  to  the 
amount  due  from  Thomas  to  Daub  on  the  contract  with 
Warren  H.  Thomas  to  repair  and  construct  a  dwelling  house 
on  the  lands  of  said  Warren  H.  and  Emma  F.  Thomas,  or 
were  the  appellants  entitled  to  the  sum  so  due  from  Thomas 
to  Daub  by  reason  of  having  furnished  certain  material  in 
the  repair  and  construction  of  said  dwelling  house  and  for 
which  they  attempted  to  acquire  a  lien  against  said  property 
under  the  statute,  and  if  such  lien  was  not  enforceable  under 
the  statute  were  the  appellants  entitled  to  said  sura  under  the 
notice  given  to  said  Thomas  by  them  particularly  setting 
forth  the  amount  of  the  claim  for  which  said  Daub  was  in- 
debted to  them  for  materials  furnished  in  the  repair  and  con- 
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struction  of  said  dwelling,  and  that  they  held  said  Thomas 
respousible  for  the  same. 

It  is'coQceded  that  Daub  was  insolvent  and  made  a  volun- 
tary assignment  for  the  benefit  of  his  creditors  in  accord- 
ance with  the  statute,  assigning  all  of  his  rights  and  credits 
to  the  assignee,  including,  the  account  due  him  from  Thomas. 
By  the  statute  it  is  made  the  duty  of  the  trustee  to  proceed 
to  collect  the  rights  and  credits  of  the  assignor  for  the  bene- 
fit of  all  his  creditors,  and  the  trustee  was  entitled  to  the 
account  due  from  Thomas,  which  was  the  money  in  the 
hands  of  the  bank,  unless  the  claim  made  by  the  appellants 
gave  them  a  superior  right  thereto.  The  efifect  of  a  valid 
assignment  is  to  vest  the  assigned  estate  in  the  trustee,  and 
is  to  put  it  out  of  the  reach  of  creditors,  for  the  benefit  of 
all  the  creditors  on  distribution.  It  places  the  property  un- 
der the  jurisdiction  of  the  court,  so  that  an  equitable  distri- 
bution can  be  made  according  to  the  respective  rights  of  the 
creditors.  Hasstld  y.Seyfortj  105  Ind.  534;  1  Am.  &  Eng. 
Encyc.  of  Law,  871. 

It  therefore  follows  that  to  entitle  the  appellanta  to  the 
account  due  from  Thomas,  and  on  deposit  in  bank,  they 
must  have  acquired  superior  right  thereto  by  one  or  both 
of  the  modes  sought  by  them ;  that  is  to  say,  either  by  no- 
tice of  their  intention  to  hold  a  lien  on  the  property  for 
materials  furnished  under  the  statute  or  by  the  notice  given 
by  them  to  Thomas  that  they  intended  to  hold  him  respon- 
sible for  the  materials  furnished  by  them  to  Daub  in  the 
construction  of  said  dwelling-house,  and  such  right  as  ap- 
pellants acquired  to  said  fund  must  have  been  under  and 
within  the  provisions  of  the  statute. 

It  is  unnecessary  to  follow  the  argument  of  counsel  as  to 
the  steps  required  to  obtain  a  lien  for  materials  furnished  in 
the  construction  of  a  building,  for  the  reason  that  if  appel- 
lants had  in  the  first  instance  complied  with  the  require- 
ments of  the  statute  of  their  notice  of  intention  to  hold  a 
lien  on  the  property  for  materials  furnished  Daub,  the  con- 
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tractor^  in  the  repair  and  construction  of  the  dwelling-house 
thereon^  such  lien  had  become  null  and  void  when  this 
action  commenced  under  the  agreed  statement  of  facts. 

Section  1693,  Elliott  Supplement,  provides  that  "Any 
person  having  such  lien  may  enforce  the  same  by  filing  his 
complaint  in  the  circuit  or  superior  court  of  the  county 
where  the  labor  was  performed  or  the  materials  or  machin- 
ery furnished,  at  any  time  within  one  year  from  the  time 
when  said  notice  had  been  received  for  record  by  the  re- 
corder of  the  county ;  or  if  a  credit  be  given  from  the  expi- 
ration of  the  credit,  and  if  said  lien  shall  not  be  enforced 
within  the  time  prescribed  in  this  section  the  same  shall  be 
null  and  void/^  etc. 

It  is  not  claimed  that  any  credit  was  given  for  said  mate- 
rials furnished  in  the  construction  and  repair  of  said  dwel- 
ling-house, but  as  a  fact  it  appears  that  the  amount  for 
which  said  lien  was  sought  to  be  acquired  was  due  appel- 
lants at  the  time  the  same  was  recorded.  The  appellants 
having  failed  to  enforce  said  lien  by  filing  their  complaint 
within  one  year  from  the  time  when  said  notice  had  been 
received  for  record  by  the  recorder  of  said  county,  permit- 
ted said  lien  to  become  "  null  and  void/'  and  was  not  enti- 
tled to  priority  or  superior  claim  upon  said  fund  in  this 
action  thereunder. 

The  next  contention  of  the  appellants  is  that  the  written 
notice  they  served  on  said  Warren  H.  Thomas  of  their  in- 
tention to  hold  him  responsible  for  the  material  furnished 
by  them  to  said  Daub,  as  contractor,  in  the  repairs  and  con- 
struction of  said  dwelling-house,  entitled  them,  and  not  the 
appellee,  to  the  amount  of  said  account  due  from  said 
Thomas,  and  deposited  in  said  bank.  We  can  not  concur  in 
said  assumption.  Daub  made  the  assignment  to  the  appellee 
before  appellants  served  said  notice  upon  said  Thomas,  and 
after  appellee  accepted  said  trust,  and  after  the  property, 
rights,  credits  and  effects  of  Daub  had  gone  into  the  posses- 
sion of  the  appellee  under  said  assignment,  for  the  benefit 


Digitized  by  CjOOQIC 


666         APPELLATE  COURT  OF  INDIANA, 

The  Indiaaa  Farmers'  Live  Stock  Insarance  Company  v.  Stratton. 

of  Daub's  creditors.  Under  this  condition  of  afiPairs  what 
might  have  been  otherwise  the  effect  of  the  notice  ?  Appel- 
lants could  not,  after  such  assignment,  thereby  acquire  a 
superior  claim  to  said  account  so  due  Daub  to  that  of  the 
appellee  under  said  assignment,  and  could  not,  by  means  of 
said  notice,  obtain  a  preference  over  other  creditors.  It 
therefore  follows  from  our  conclusions  that  the  circuit  court 
did  not  err  in  its  finding  and  judgment  for  the  appellee. 

The  judgment  is  afiSrmed. 

Filed  May  12, 1892. 


No.  546. 

The  Indiana  Farmers'  Live  Stock  Insurance  Company  v. 

Stratton. 

Insurance. — iVemtum  Notet, — Suit  on  after  Ac(jtutmenl  of  Lou. — Sel^. — 
Former  Adjudicalion, — Liahtlity  on  Ifote. — An  action  was  brought  on  a 
note  given  in  payment  of  a  premium  on  an  insurance  policji  and  before 
the  note  became  due  the  horse,  on  which  the  policy  was  issued,  died, 
and  due  proof  of  said  loss  was  made  to  the  company.  Afterwards,  and 
before  the  note  was  due,  the  company  cancelled  said  policy,  and  ten- 
dered plaintiff  his  note,  and  demanded  a  surrender  of  the  policy,  which 
was  refused,  and  suit  was  brought  on  the  policy  for  the  loss  sustained. 
A  judgment  was  rendered  therein  on  the  policy  by  agreement  of  the 
parties  for  the  sum  of  $150,  which  was  still  in  force  when  suit  was 
brought  on  said  note.  At  the  time  judgment  was  rendered  by  agree- 
ment, nothing  was  said  concerning  said  premium  note.  The  defendant 
claimed  that  the  $150  was  in  full  settlement  of  all  matters  between  him 
and  plaintiff  growing  out  of  said  policy. 

Hddy  that  a  judgment  will  not  be  a  bar  to  a  subsequent  action  unless  the 
matter  sued  upon  in  such  action  might  have  been  litigated  in  the  ac- 
tion upon  which  the  judgment  rests,  and  the  question  as  to  what  might 
have  been  litigated  in  the  former  action  must  be  determined  by  the 
pleadings  therein,  and  can  not  be  proven  by  parol  evidence ;  that  the 
company  was  not  bound,  in  the  action  on  the  policy,  to  set  up  the  note 
in  cross-demand,  and  was  not  barred  from  afterwards  bringing  an  ac^ 
tion  on  the  same ;  that  it  could  not  be  presumed  that  the  amount  of  the 
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note  was  deducted  in  the  settlement  of  the  loss  under  the  policy,  unless 
the  insurance  policy  provided  for  the  payment  of  the  premium  before 
the  payment  of  any  loss. 

Erom  the  Henry  Circuit  Court. 
M.  E,  Forkner,  for  appellant. 
J.  H.  Mellettf  for  appellee. 

Reikhabd,  J. — The  appellant  brought  this  action  in 
the  court  below  against  the  appellee  on  a  proniissory  note 
executed  by  the  appellee  to  the  appellant  for  the  pre- 
mium on  an  insurance  policy.  The  appellee  answered  in 
one  paragraph,  averring  "that  the  note  mentioned  in 
plaintiff's  complaint  was  given  in  payment  of  the  pre- 
mium due  on,  a  certain  policy  of  insurance  executed  by 
the  plaintiff  to  the  defendant  insuring  the  defendant 
against  loss  by  death  of  a  certain  stallion  called  *  Lord 
Darnley,'  owned  by  the  defendant^  for  the  sum  of  five 
hundred  dollars,  and  for  no  other  consideration  whatever; 
that  before  the  maturity  of  said  note  said  horse  died; 
that  the  defendant  made  to  plaintiff  due  proof  of  the 
death  of  said  horse  and  said  loss  to  the  plaintiff;  that 
thereafter,  .and  before  the  maturity  of  said  note,  the 
plaintiff^  by  its  general  agent,  S.  W.  Clawson,  to  wit,  on 
the  11th  day  of  November,  1889,  cancelled  said  policy 
upon  the  alleged  ground  that  the  defendant  had  violated 
certain  conditions  of  said  policy,  and  returned  to  the  de- 
fendant said  note,  and  demanded  of  him  the  surrender  of 
said  policy;  that  the  defendant  refused  to  surrender  the 
same,  and  thereupon  instituted  an  action  in  the  HenryCir- 
cuit  Court  of  said  State  against  the  plaintiff  upon  said  pol- 
icy to  recover  $500,  the  amount  thereof,  to  which  action  the 
plaintiff  filed  his  answer  and  issue  was  joined  thereon  be- 
tween the  parties  and  such  proceedings  were  had  thereon, 

that  afterward,  to   wit,  on   the  —  day  of ,  1890, 

the  same  being  the  — judicial  day  of  the  said  Henry  Cir- 
cuit Court,  a  judgment  was  rendered  therein  upon  said 
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policy  by  said  court  in  favor  of  said  defendant,  by  agree- 
ment of  the  parties,  for  the  sum  of  one  hundred  and  fifty- 
dollars  ($150),  which  judgment  remains  in  full  force  and 
effect,  unreversed  and  unsatisfied,  in  any  manner ;  that 
said  court  had  full  and  ample  jurisdiction  of  the  parties 
and  subject-^matter  of  said  action ;  that  at  the  time  of  the 
agreement  between  the  parties  for  the  rendition  of  said 
judgment  nothing  whatever  was  said  or  agreed  upon  be- 
tween the  parties  as  to  said  note,  nor  was  the  said  note  in 
any  manner  mentioned  in  the  pleadings  constituting  the 
issues  in  said  cause ;  that  at  the  time  of  the  agreement  of 
the  defendant  to  accept  said  sum  of  one  hundred  and«fifty 
dollars  and  a  judgment  therefor  against  the  defendant,  he 
believed  it  was  a  full  and  final  settlement  of  all  matters- 
between  him  and  the  plaintiff'  growing  out  of  said  policy 
and  contract  of  insurance,  and  that  he  was  to  receive  the 
said  one  hundred  and  fifty  dollars  without  any  deduction* 
whatever,  or  further  payments  of  premium  in  payment 
for  his  said  loss.     Wherefore,"  etc. 

It  was  averred  in  the  complaint  that  the  note  was  in 
the  hands  of  the  defendant,  and  that,  therefore,  an  exact 
copy  could  not  be  filed.  An  order  was  asked  for  and  ob- 
tained requiring  the  appellant  to  produce  the  note  in  courts 
which  seems  to  have  been  done.  A  substantial  copy  of 
the  note  was  also  filed  with  the  complaint. 

The  appellant  demurred  to  the  answer,  the  demurrer 
was  overruled,  and  the  appellant  excepted.  This  ruling  is 
claimed  to  be  erroneous. 

Taking  the  averments  of  the  answer  as  true,  which  we 
must  do,  for  the  purpose  of  the  demurrer,  we  must 
assume  that,  notwithstanding  the  appellant's  attempt  to 
cancel  the  policy,  both  that  instrument  and  the  note 
remained  in  force. 

It  is  insisted  in  the  brief  of  the  appellant's  counsel  that 
the  company,  as  defendant  in  the  suit  on  the  policy,  was 
not  compelled  to  set  up  its  cross-demand  on  the  note,  and 
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having  failed  to  do  so,  the  company  is  not  barred  from 
afterwards  bringing  its  action  upon  the  same.  In  this 
contention  we  are  convinced  the  counsel  are  supported  by 
the  authorities.  Axtel  v.  Chase^  83  Ind.  546 ;  2  Black 
Judg.,  section  767.  A  defendant  in  such  an  action  is  not 
bound  to  set  up  in  a  cross-action  even  a  counter-claim, 
but  may  bring  a  separate  suit  upon  the  same  afterwards. 
If  he  takes  this  course,  however,  he  is  required  by  a  stat- 
utory provision  to  pay  the  costs  of  such  subsequent  action. 
Section  351,  R.  S.  1881 ;  Policy  v.  Wood,  30  Ind.  407 ;  Norris 
V.  Amos^  15  Ind.  365. 

As  to  a  set-off  which  was  not  presented  in  the  former 
action,  it  is  well  settled  that  a  failure  to  plead  it  will  not 
bar  a  subsequent  action  upon  it.  1  Freeman  Judg.  (4th 
ed.),  section  277  and  authorities ;  Judah  v.  Brandoriy  5 
Blackf.  506 ;  Rankin  v.  Harper ,  4  Ind.  585  ;  Ulrich  v. 
Drischell,  88  Ind.  354.  It  is  further  true  that  no  judg- 
ment will  be  a  bar  to  a  subsequent  action,  unless  the  mat- 
ter sued  upon  in  such  action  might  have  been  litigated  in 
the  action  upon  which  the  judgment  rests.  But  the  ques- 
tion as  to  what  might  properly  have  been  litigated  in  the 
former  action  must  be  determined  by  the  pleadings  therein, 
and  can  not  be  proved  by  parol  evidence.  Gentry  v.  Pur^ 
cell,  84  Ind.  83  ;  Howe  v.  Leicis,  121  Ind.  110  ;  1  Freeman 
Judg.  (4th  ed.),  section  271  and  notes ;  2  Black  Judg.^ 
section  614,  et  seq. 

Appellee's  counsel  contend  that  the  appellee  could  not 
have  recovered  anything  in  the  suit  upon  the  policy  with- 
out having  first  paid  the  premium  for  the  insurance  pol- 
icy. In  this  contention  we  can  not  wholly  agree  with 
the  counsel.  Whether  the  appellee  could  or  could  not 
have  recovered  on  the  policy  without  first  paying  or  ten- 
dering the  premium  would  depend,  we  take  it,  upon  the 
contract  between  the  parties.  If  the  policy  so  provided, 
then  there  must  be  payment  of  the  premium  before  pay- 
ment of  the  loss.     But  as  the  pleadings  do  not  show  the 
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provisions  of  the  policy  upon  the  subject,  nor  what  the 
contract  provided,  except  as  the  same  is  disclosed  by  the 
face  of  the  note  in  suit,  we  can  not  determine  the  actual 
provisions  of  the  contract  in  so  far  as  the  note  does  not 
reveal  it.  The  latter  says  nothing  about  any  obligation 
to  pay  the  premium  before  the  company  would  pay  for 
any  loss.  It  is  a  plain  note  of  hand,  promising  to  pay 
the  amount  therein  named  six  months  after  the  date 
thereof,  May  16, 1889,  except  that  it  purports  on  its  face 
to  be  given  "  in  payment  of  the  premium  due  on  a  certain 
policy  of  insurance  on  payor's  live  stock,  contracted  for 
with  the  said  Indiana  Farmer's  Live  Stock  Insurance 
Company."  The  only  other  provision  in  it  is  that  if  the 
company  should  decline  to  issue  the  policy,  or  if  after 
issue  loss  should  occur  within  ten  days,  the  policy  shall 
be  null  and  void,  '^  and  the  said  company  shall  have  the 
right  to  return  to  the  payor  this  note  and  demand  the 
surrender  to  them  of  the  said  policy  or  the  receipt  for 
this  note,  if  any  be  given.'' 

It  will  thus  be  seen  that  the  note  contains  no  stipula- 
tion whatever  that  it  must  be  paid  before  the  payment  of 
any  loss  by  the  company.  And  as  there  is  no  averment 
anywhere  that  such  a  stipulation  was  contained  in  the 
contract  of  insurance,  it  must  be  presumed  that  none  such 
existed,  the  burden  being  on  the  appellee  to  plead  and 
prove  a  valid  defence.  But  conceding  that  the  company 
had  the  right  to  deduct  the  premium  note  from  the 
amount  of  the  loss,  it  by  no  means  follows  that  it  was 
compelled  to  do  so,  or  that  by  a  failure  to  make  the  de- 
duction it  waived  any  right  to  enforce  the  collection  of 
the  note  in  the  future.  The  most  that  could  be  claimed 
for  the  appellee  by  the  silence  of  the  pleadings  as  to  what 
the  actual  facts  were  with  reference  to  the  deduction  of 
the  premium,  would  be  that  it  raises  a  presumption  of 
such  deduction,  and  even  this  can  not  be  the  case  unless 
it  be  shown  that  the  policy  or  insurance  contract  provides 
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for  the  payment  of  the  premium  before  the  payment  of 
any  loss.  But  that  a  failure  to  do  so  by  mutual  over- 
sight will  be  construed  as  a  waiver  absolutely,  or  will  con- 
stitute a  bar  to  a  future  action  for  the  premium,  we  are 
not  prepared  to  affirm,  nor  has  any  authority  been  pre- 
sented to  sustain  such  a  position. 

The  averments  of  the  answer  were  no  defence  to  the 
action  on  the  note,  and  the  demurrer  should  have  been 
sustained. 

Judgment  reversed. 

Filed  May  12, 1892. 


No.  455. 

The  Oolitic  Stone  Company  op  Indiana  v.  Cropton. 

Masteb  and  Sebvajit. — Action  for  Value  of  Servieei. — Judgtruni  Beyond 
AUegation  of  CofmjMnL — Where,  in  an  action  for  the  value  of  personal 
seryices  alleged  to  have  been  performed  for  the  defendant,  a  jadg- 
ment  is  rendered  in  the  plaintiff's  favor  for  the  valae  of  services  cov- 
ering a  period  not  embraced  in  the  allegations  of  the  complaint,  the 
judgment  must  be  reversed. 

From  the  Monroe  Circuit  Court. 

M.  F,  Dunn  and  O.  O,  Dunn,  for  appellant. 
J,  R,  East  and  R.  H,  East,  for  appellee. 

Blagk^  J. — The  appellee's  complaint  against  the  appel- 
lant alleged  '*  that  the  defendant  is  a  corporation,  duly  or- 
ganized under  the  laws  of  the  State  of-  Indiana,  and  doing 
business  in  Monroe  county,  in  said  State ;  that  said  defend- 
ant is  indebted  to  the  plaintiff  in  the  sum  of  six  hundred 
dollars  for  work  and  labor  done  and  performed  by  plaintiff 
for  the  defendant,  as  president  and  general  manager  of  said 
company,  at  the  instance  and  request  of  said  defendant, 
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ivhich  sum  is  due  and  unpaid^  as  shown  hj  bill  of  particu- 
lars filed  herewith  and  marked  ^A/  and  made  a  part  of  this 
complaint.  Wherefore  plaintiff  prays  judgment  for  $600 
and  all  other  proper  relief.'* 

The  bill  of  particulars  was  a  statement  of  an  account 
charging  the  appellant  as  debtor  to  the  appellee : 

*^  To  salary  and  amount  due  as  president  and  superintend- 
ent of  said  company  from  the  3d  day  of  July,  1889,  to  Jan. 
1st,  1890,  $600. 

The  appellant  answered  in  three  paragraphs,  the  first  be- 
ing a  general  denial,  the  second  an  answer  of  payment,  and 
the  third  alleging  *^  that  before  the  bringing  of  this  suit  all 
the  matters  mentioned  therein  were  fully  settled  between 
plaintiff  and  defendant." 

The  appellee  replied  by  general  denial. 

The  issues  were  tried  by  the  court,  and  a  special  finding 
was  rendered.  The  appellant  excepted  to  the  conclusion  of 
law  stated  by  the  court. 

Among  other  facts,  the  court  found  that  the  appellee 
served  as  president  and  general  manager  of  the  appellant 
from  July  3d,  1889,  to  April  24th,  1890;  that  on  the  9th 
of  December,  1889,  he  was  allowed  and  paid  by  said  com- 
pany six  hundred  dollars  in  payment  for  his  said  services  for 
six  months,  to  January  3d,  1890;  that  on  the  24th  of  April, 
1890,  he  presented  his  bill,  or  account,  for  $370  for  services 
as  president  and  general  manager  to  the  date  last  mentioned ; 
that  this  account  was  pot  allowed  or  paid,  and  that  his  serv- 
ices as  president  were  reasonably  worth  $50  per  month,  and 
his  services  as  general  manager  were  reasonably  worth  $50 
per  month. 

As  a  conclusion  of  law  upon  the  facts  found,  the  court 
stated  that  the  appellee  was  entitled  to  recover  from  the  ap- 
pellant the  sum  of  $185,  and  judgment  was  rendered  in  his 
favor  for  this  amount. 

We  have  not  found  it  necessary  to  set  out  the  special  find- 
ing in  full.     It  seems  that  the  court  concluded  that  the  ap- 
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pellee  was  entitled  to  compensation  for  his  services  either  as 
president  or  as  general  manager,  but  not  for  services  in  both 
capacities,  without  indicating  in  which  capacity  he  was  en- 
titled to  be  compensated ;  and  it  is  manifest  that  the  appel- 
lee had  been  paid  in  full  for  his  services  up  to  the  3d  of 
January,  1890,  and  that  the  amount  allowed  him  by  the 
court  in  its  conclusion  of  law  and  in  the  judgment  was 
awarded  for  services  rendered  between  the  3d  of  January 
and  the  24th  of  April,  1890. 

Whether,  under  all  the  facts  stated  in  the  finding,  the  ap- 
pellee would  be  entitled  by  law  to  such  compensation  or  to 
any  compensation  can  not  be  determined  properly  in  this 
case,  for  the  action  was  upon  an  account  for  services  from 
the  3d  of  July,  1889,  to  the  1st  of  January,  1890,  and  the  find- 
ing shows  that  for  the  services  rendered  during  that  period, 
he  had  been  paid,  as  alleged  in  the  second  paragraph  of  the 
answer. 

The  judgment  is  reversed,  and  the  cause  is  remanded  with 
]nstructioi>  to  state  a  conclusion  of  law  in  favor  of  the  ap- 
pellant, and  to  render  judgment  accordingly. 

FUed  May  11*  1892. 


No.  421.      - 

Angaletos  v.  The  Mbridian  National  Bane  of  Indi- 
anapolis. 

Demubbeb. — Annoer, — Form  of  as  to. — Not  Suffideni  to  **B<u**  Action. — A  de- 
murrer that  the  answer  does  not  state  facts  sufficient ''  to  bar  the  plain- 
tiff's action  "  is  defective,  and  presents  no  question  as  to  the  sufficiencj 
of  such  answer. 

Same. — Form, — Mtut  FuJlfU  Staiutory  Requ%remmt$,—A  demurrer  must  sub- 
stantially fulfill  the  statutory  requirements  or  it  will  not  be  error  to 
overrule  it. 

Bills  of  Exchanqe. — BiU  Payable  on  Demand, — QuuracUrof. — Foreign  Bill 
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— A  bill  of  exchange,  payable  on  demand,  is  in  the  nature  of  a  bank 
check,  and  is  intended  to  be  paid  without  delay,  baring  in  view  the 
reasonable  convenience  of  the  holder ;  and  this  rule  applies  to  a  bill 
payable  in  a  foreign  country. 
Same. — Negotiability. — Circulation  of, — Bills  of  exchange,  payable  on  de- 
mand, are  negotiable,  though  not  intended  for  general  circulation,  and 
may  be  put  into  the  arteries  of  trade  and  supply  commerce  with  ali- 
ment in  the  journey  to  their  destination. 
Same. — PuUing  into  Circulation. — Holder  Must  Without  UnreasonahU  Delay, — 
The  holder  of  a  bill  of  exchange  is  bound  to  put  it  into  circulation 
without  unreasonable  delay  or  forward  it  to  the  drawee  for  acceptance 
or  payment,  as  the  case  may  be. 
Sams.— ^  Year*s  Delay  in  Oireulaiion, — If  a  foreign  bill  of  exchange,  pay- 
able on  time,  is  kept  in  circulation  for  a  year  or  even  more,  such 
delay  in  presenting  it  will  not  discharge  the  drawer. 
Same. — Burden  to  Show  Excuse  for  Delay  in  Presenting  for  Ptiyment. — The 
burden  is  on  the  holder  of  a  bill  of  exchange,  where  its  presentment 
has  been  delayed,  to  show  an  excuse  for  such  delay. 
Same. — Memorandum  Attached  to  BUI. —  When  does  not  Show  Excuse  for  Ddoy. 
— A  memorandum  attached  to  a  bill  of  exchange,  stating  the  names  of 
the  drawer,  the  drawee,  the  payee,  the  amount  and  date,  and  that  a 
duplicate  would  be  issued  after  six  months  if  the  original  be  lost,  does  not 
show  an  excuse  for  an  unreasonable  delay  in  presenting  it  for  payment. 
Same. — Issuing  Foreign  BUls  in  Sets. — Object  of — Payment  ofoite,  Payment  of 
<Ul  the  Set. — The  issuance  of  a  foreign  bill  of  exchange  in  a  set  of  three 
is  to  guard  against  accidental  delay  in  the  mails  and  to  insure  safe 
transmission  ;  and  the  whole  set  constitutes  one  bill,  and  the  dischaige 
of  any  one  of  the  three  discharges  all  of  them. 
Same. — Delay  in  Presenting  Original. — Issuance  of  Duplieate. — Delay  in  pre- 
senting the  original  of  a  foreign  bill  of  exchange  for  payment  will  not 
be  excused  by  reason  of  the  fact  that  such  bill  is  issued  in  duplicate, 
and  delay  in  presenting  the  original  will  relieve  the  drawer  from  lia- 
bility on  the  duplicate. 
Same. — Delay  Discharging  Drawer. — Drawee  Still  Liable. — A  delay  which 
discharges  the  drawer  does  not  necessarily  discharge  the  drawee,  if  the 
latter  has  funds  of  the  drawer  in  his  hands  against  which  the  bill  was 
drawn. 

From  the  Marion  Superior  Court. 
/.  BuchanaUy  for  appellant. 
0.  B.  Jameson,  for  appellee. 

Crumpackbr,  J. — Angaletos  sued  the  bank  upon  two 
drafts  drawn  by  the  latter  in  favor  of  Anast  B.  Poulon, 
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upon  the  American  Exchange,  at  London,  England.  It 
is  alleged  in  the  complaint  that  plaintiff  purchased  the 
drafts  for  Poulon,  and  that  they  were  presented  for  pay- 
ment in  the  due  course  of  business,  but  payment  was  re- 
fused, and  they  were  protested,  and  notice  thereof  was 
given  the  defendant ;  that  plaintiff  had  been  compelled 
to  pay  the  drafts  to  the  holder,  although  it  is  not  alleged 
*  that  he  ever  endorsed  them. 

An  answer  was  tiled  consisting  of  seven  paragraphs,  to 
which  a  demurrer  was  filed  in  the  form  following :  ''The 
plaintiff  demurs  separately  to  the  second,  third,  fourth, 
fifth,  sixth  and  seventh  paragraphs  of  the  defendant's  an- 
swer herein,  and  shows :  First  That  neither  of  said 
paragraphs  of  answer  states  facts  sufficient  to  bar  the 
plaintiffs  action."  The  demurrer  was  overruled  and  the 
cause  was  put  at  issue  and  tried  by  the  court,  and  resulted 
in  a  finding  and  judgment  for  the  defendant. 

The  first  question  raised  by  the  appeal  relates  to  the 
ruling  upon  the  demurrer  to  the  answer.  Counsel  for  ap- 
pellee makes  the  point  that  the  demurrer  is  insufficient 
to  raise  any  question,  and  in  this  view  we  are  compelled 
to  concur.  The  code  provides  butone cause  of  demurrer 
to  an  answer,  viz :  that  it  does  not  state  facts  "  sufficient 
to  constitute  a  cause  of  defence.'*  Section  346,  R.  S.  1881 ; 
Harrison  School  Tp.  v.  3IcGregor^  96  Ind.  185. 

It  has  been  repeatedly  held  that  a  demurrer  must  sub- 
stantially fulfill  the  statutory  requirements  or  it  will  not 
be  error  to  overrule  it.  Lane  v.  State^  7  Ind.  426 ;  Gor- 
don V.  Swifty  39  Ind.  212 ;  Thomas  v.  Goodwine,  88  Ind. 
458 ;  State,  ex  reL,  v.  Younts,  89  Ind.  313 ;  Hildebrand  v. 
McCrum,  101  Ind.  61. 

In  the  case  last  cited  a  demurrer  alleging  that  the  an- 
swer did  '*  not  state  facts  sufficient  to  constitute  a  bar  to 
the  plaintiffs  complaint,"  was  adjudged  insufficient. 
Under  these  authorities  the  demurrer  in  question  must  be 
disregarded. 
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It  is  next  insisted  that  the  finding  is  not  supported  by 
the  evidence.     It  was  shown  at  the  trial  that  one  of  the 
drafts  in  suit  was  issued  by  appellee  upon  the  7th  day  of 
December,  1887,  and  was  of  the  tenor  following : 
*'  Exchange  for  £51.  Indianapolis,  Dec.  7th,  1887. 

"  On  demand  of  this  original  draft  (duplicate  unpaid), 
please  pay  to  the  order  of  Anast  B.  Poulon  the  sum  of 
fifty-one  pounds  sterling. 
**  To  American  Exchange  in  London,  Ltd., 

449  Strand,  London,  Eng.        A.  F.  Kopp,  Cashier." 

Accompanying  the  draft  was  the  following  memoran- 
dum: 

^^  Give  to  the  purchase  of  draft  memorandum  of  issue 
of  demand  draft  !No.  050508,  date  Indianapolis,  Dec.  1, 
'87,  amount  £51,  on  A.  E.,  in  Europe,  Ltd.,  at  London, 
payable  to  Anast  B.  Poulon.  Purchaser  George  Anga- 
letos received  for  above  draft  $248.37  (420  B). 

"A.  P.  Kopp,  Cashier. 

"  If  the  draft,  of  which  this  is  a  memorandum,  be  lost 
or  otherwise  destroyed  and  not  presented  for  payment 
within  six  months  from  date  of  issue,  and  if  satisfactory 
evidence  be  given  of  same,  a  duplicate  draft  may  be  is- 
sued in  lieu  thereof." 

On  the  16th  day  of  March,  1888,  the  other  draft  sued 
upon  was  issued  by  appellee  to  the  same  party,  upon  the 
same  terms  as  the  one  set  out,  for  the  sum  of  £60,  and 
was  accompanied  by  a  memorandum  the  same  as  that 
above  given.  These  drafts  were  presented  for  payment 
on  the  12th  day  of  May,  1888,  and  payment  was  refused 
on  account  of  the  drawee  having  suspended,  and  they 
were  duly  protested.  The  drafts,  memoranda  and  cer- 
tificates of  protest  were  introduced  in  evidence,  but  the 
only  evidence  of  notice  to  appellee  of  the  dishonor  or 
protest  of  the  instruments  was  what  might  be  inferred 
from  the  following  letter  by  the  cashier  to  appellant : 
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"  Indianapolis,  July  7th,  1888. 
"**  George  Angaletos,  Alleghany,  Pa. : 

'^  Dbar  Sir — Your  favor  of  the  8d  last,  received  and 
noted.  If  due  diligence  had  heen  used  in  the  matter, 
your  drafts  would  have  been  paid — if  the  checks  had 
been  presented  in  a  reasonable  time.  If  the  bank  in 
London  ever  pays  anything  you  may  probably  get  some- 
thing. Respectfully  yours, 

«A.  F.  Kopp,  Cashier." 

There  was  also  evidence  showing  that  it  required  about 
ten  days  in  the  usual  course  for  an  item  of  mail  to  go 
from  Indianapolis  to  London.  There  was  no  evidence 
that  the  drafts  had  been  in  circulation,  and  their  present- 
ment delayed  on  that  account,  except  there  appear  two 
endorsements  upgn  the  back  of  each  in  a  foreign  tongue, 
of  which  the  record  contains  no  translation. 

Demand  bills  of  the  character  of  those  in  question  are 
much  in  the  nature  of  bank  checks,  and  are  intended  to 
be  paid  without  any  delay,  having  in  view  the  reasonable 
convenience  of  the  holders.  Bull  v.  Bank  of  Kasson^  123 
U.  S.  105 ;  Dumont  v.  Pope^  7  Blackf.  367 ;  Phcenix  Ins. 
Co.  V.  Gray,  13  Mich.  191 ;  Walsh  v.  Dart,  23  Wis.  334 ; 
Parker  v.  Beddick,  65  Miss.  242 ;  Daniel  Neg.  Inst.,  sec- 
tions 605  and  1587 ;  Byles  Bills,  p.  215. 

Such  drafts  are  negotiable,  and  though  not  intended  for 
general  circulation,  they  may  be  put  into  the  arteries  of 
trade  and  supply  commerce  with  aliment  in  the  journey 
to  their  destination.  It  was  said  by  the  court  in  Parker 
v.  Reddicky  supra  :  '^  Paper  payable  on  demand,  while  not 
commonly  intended  for  that  purpose,  may  be  put  into  cir- 
culation, but  its  ultimate  presentment  for  payment  can 
not  be  delayed  beyond  a  reasonable  time  by  transfer  or 
successive  transfers  any  more  than  it  can  by  being  locked 
up  or  held  an  unreasonable  time  by  the  first  or  any  sub- 
sequent holder.'^  Ordinary  bills  of  exchange,  issued  upon 
Vol.  4.— 37    . 
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time,  are  calculated  for  circulation  and  are  an  important 
factor  in  the  commerce  of  the  country.  The  holder  of 
such  paper  is  bound  to  put  it  into  circulation  without  un- 
reasonable delay  or  forward  it  to  the  drawee  for  accept- 
ance or  payment,  as  the  case  may  be,  but  if  it  is  kept  in 
circulation,  a  delay  of  a  year  or  more  iu  its  presentment 
will  not  discharge  the  drawer.  Goupy  v.  Harden,  7 
Taunt.  159 ;  Mullick  v.  Bodakissen,  28  Eng.  L.  and  Eq.  R. 
86 ;  Salisbury  v.  Bemck,  44  Mo.  554  ;  Wallace  v.  Agry,  4 
Mason,  386 ;  Robinson  v.  AmeSy  20  Johns.  146 ;  Thomburg 
V.  Emmons,  23  W.  Va.  325  ;  Jordan  v.  Wheeler,  20  Tex. 
698;  Montelius  v.  Charles,  76  111.  303. 

In  the  case  before  us  there  was  no  evidence  that  the 
paper  was  in  circulation,  and  the  burden  being  with  ap- 
pellant to  show  diligence,  the  finding  of  the  trial  court 
that  the  holder  was  guilty  of  laches  in  presenting  it  for 
payment  must  be  upheld  unless  there  is  something  in  the 
memoranda,  as  claimed  by  counsel  for  appellant,  to  take 
the  paper  out  of  the  ordinary  rule.  The  argument  is 
that  the  memorandum  issued  with  each  draft  should  be 
construed  as  part  of  it,  and  the  provision  for  the  issuance 
of  a  duplicate  after  six  months,  if  the  original  were  lost 
or  destroyed  without  presentation  for  payment,  is  sub- 
stantive and  gives  the  holder  unqualifiedly  six  months  in 
which  to  present  the  paper.  Ordinarily,  foreign  bills  are 
issued  in  sets  of  three,  called  first,  second  and  third  of 
exchange,  in  order  to  guard  against  accidental  delays  in 
the  mails  and  to  insure  safe  transmission.  The  whole  set 
constitutes  one  bill,  and  the  discharge  of  any  one  dis- 
charges all.  In  this  case  but  one  was  issued,  designated 
the  "  original."  The  only  effect  of  the  memoranda  was 
to  provide  for  issuing  duplicates  under  certain  contin- 
gencies, and  they  contained  data  for  that  purpose.  They  do 
not  assume  to  change  or  qualify  the  argreement  imported 
into  the  contract  by  legal  implication,  that  the  holder 
should  present  the  paper  for  payment  within  a  reasona- 
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ble  time.  The  laches  of  the  holder  in  presenting  the  orig- 
inal would  discharge  the  drawer  respecting  the  duplicate 
regardless  of  the  time  of  its  issue.  Benton  v.  Martin,  40 
N.  Y.  345. 

Notwithstanding  the  drawer  may  have  been  discharged 
by  the  laches  of  the  holder,  the  latter  would  still  have  his 
right  against  the  drawee,  and  upon  the  happening  of  the 
contingencies  named  in  the  memoranda  would  be  entitled 
to  the  duplicates  to  enable  him  to  assert  that  right.  Our 
conclusion  is  that  the  memoranda  contain  nothing  to  re- 
lieve appellant  from  the  result  of  the  delay  in  presenting 
the  paper.  This  conclusion  renders  it  unnecessary  to  dis- 
cuss the  question  of  notice. 

The  judgment  is  affirmed. 

FUed  May  13, 1892. 


No.  476. 

Wiles  v.  Lbb. 


Attachment. — Cawrt  InalrueHng  Jury  to  Find  for  Qamishee  Defendant,  When 
May, — Where  the  evidence  shows  that  the  garnishee  defendant  was  not 
indebted  to  the  principal  defendant,  and  showed  no  property  belonging 
to  him  at  the  time  the  attachment  proceedings  are  commenced,  and 
there  is  no  evidence  of  fraud  or  bad  faith,  the  court  may  instruct  the 
jury  to  find  for  such  garnishee  defendant. 

From  Hamilton  Circuit  Court. 

B.  B.  Stephenson  and  TT.  B.  Fertig,  for  appellant. 

T.  J.  Kane  and  T,  P.  Davis,  for  appellee. 

Robinson,  C.  J. — The  appellant  commenced  an  action 
in  the  Hamilton  Circuit  Court  against  John  Hockenberry. 
At  the  time  of  the  commencement  of  said  action  appel- 
lant commenced  proceedings  in  attachment  against  said 
Hockenberry,  alleging  in  the  affidavit  the  nature  and  the 
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character  of  the  claim  against  said  Hockenberry,  the 
amount  thereof,  that  the  same  was  due,  etc.  That  said 
Hockenberry  had  secretly  left  the  State  with  intent  to 
defraud  his  creditors,  particularly  the  appellant;  that  he 
so  concealed  himself  that  summons  could  not  be  served 
upon  him ;  that  he  was  removing  his  property,  subject  to 
execution,  out  of  this  State,  not  leaving  enough  therein 
to  satisfy  the  appellant's  claim ;  that  he  had  sold,  con- 
veyed and  otherwise  disposed  of  his  property,  subject  to 
execution,  with  the  fraudulent  intent  tQ cheat,  hinder  and 
delay  his  creditors,  particularly  the  appellant,  and  was 
about  to  sell,  convey  and  otherwise  dispose  of  his  prop- 
erty, subject  to  execution,  with  such  intent ;  that  the  ap- 
pellee and  others  named  therein  had  property  of  the  said 
Hockenberry  in  their  possession  and  under  their  control, 
which  the  sheriff  could  not  attach  by  virtue  of  any  order 
of  attachment  therein,  to  wit :  money,  notes,  credits, 
and  choses  in  action,  and  that  the  appellee  and  others 
named  therein  had  the  control  and  agency  of  such  money, 
credits,  notes  and  choses  in  action  belonging  to  said 
Hockenberry  which  ought  to  be  applied  to  the  satisfac- 
tion of  appellant's  claim  ;  that  a  more  particular  descrip- 
tion thereof  could  not  be  given.  The  requirements  of 
the  statute  were  complied  with  in  the  procurement  of  the 
attachment,  and  the  appellee  was  duly  served  with  sum- 
mons in  the  proceedings  in  garnishment. 

There  were  such  proceedings  as  that  the  appellant  re- 
covered judgment  in  the  main  action  against  said  Hock- 
enberry. The  appellee  filed  an  answer  to  the  proceed- 
ceedings  in  garnishment  against  him;  that  he  had  no 
money,  property,  notes,  credits  or  choses  in  action  in  his 
possession  or  under  his  control,  neither  did  he  have  at  the 
date  of  the  commencement  of  the  action  the  service  of 
summons  upon  him  or  at  any  time  since  the  commence- 
ment of  said  action  any  money,  property  notes,  credits 
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or  choses  in  action  belonging  to  the  said  Hoekenberry, 
the  defendant  in  said  main  action. 

Upon  the  issues  thus  formed  between  the  appellant  and 
appellee  the  cause  was  submitted  to  a  jury  with  a  verdict 
in  favor  of  the  appellee.  A  judgment  was  rendered  on 
the  verdict.  Afterwards  a  motion  for  a  new  trial  was 
made  by  the  appellant  and  overruled. 

The  alleged  error  of  the  court  in  overruling  the  motion 
for  a  new  trial  constitutes  the  assignment  of  error. 

The  argument  of  counsel  for  the  appellant  is  limited 
to  the  alleged  error  of  the  court  in  instructing  the  jury 
to  return  a  verdict  for  the  appellee  and  in  refusing  to  give 
the  jury  certain  instructions  asked  for  by  the  appellant. 
From  a  careful  reading  of  the  evidence,  which  is  in  the 
record,  we  are  unable  to  discover  any  ground  that  would 
justify  a  reversal  of  this  cause.  It  appears  from  the  evi- 
dence that  some  months  before  the  commencement  of 
the  action  by  the  appellant  against  Hoekenberry,  the 
appellee  and  said  Hoekenberry  had  a  transaction  by 
which  Hoekenberry  sold  and  transferred  to  appellee 
divers  promissory  notes  for  the  sum  of  $500,  part  of 
which  was  paid  to  Hoekenberry  at  the  time  and  the  resi- 
due before  said  action  was  commenced ;  that  at  the  time 
of  the  sale  and  transfer  of  said  notes  Hoekenberry  left 
with  the  appellee  other  notes  for  collection  to  the  amount 
of  $126 ;  that  before  the  commencement  of  the  action 
appellee  had  paid  to  said  Hoekenberry  the  full  sum  of 
$500  he  agreed  to  pay  for  the  assignment  of  said  promis- 
sory notes  to  him,  which  was  the  full  value  thereof,  and 
had  collected  and  paid  over  to  said  Hoekenberry  said  sum 
of  $126,  left  with  him  for  collection  by  said  Hoekenberry, 
there  was  no  evidence  of  fraud  or  bad  faith  on  the  part 
of  the  appellee  or  collusion  in  any  form  with  Hoeken- 
berry, but  it  appears  from  the  evidence  that  the  appellee 
acted  in  the  utmost  good  faith  and  had  fully  paid  Hoek- 
enberry all  that  was  due  him  before  this  action  com- 
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meaced  and  without  notice  that  appellant  had  any  claim 
against  Hockenberry.  There  was  no  evidence  whatever 
that  tended  to  make  appellee  liable  in  the  proceedings  in 
garnishment.  The  instractions  asked  for  by  the  appel- 
lant and  refused  by  the  court  were  inapplicable  to  the 
case  made  by  the  evidence,  and  were  correctly  refused. 
The  instruction  of  the  court  to  the  jury  to  return  a  ver- 
dict for  the  appellee  was  clearly  correct  under  the  evi- 
dence, and  was  fully  within  the  power  and  discretion  of 
the  court  in  such  cases. 

The  judgment  is  affirmed. 

VUed  May  13, 1892. 
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AT  INDIANAPOLIS,  MAY  TERM,  1892,  IN  THE  SEVENTY- 
SEVENTH  YEAR  OF  THE  STATE. 


No.  681. 

Zimmerman  v.  The  State. 

Criminal  Law. — Indictment. — Foreman  of  (hand  Jury  Ueing  InUud  of  HU 
Qiristian  Name, — The  use  of  the  initial  of  his  Christian  name  hy  a 
foreman  of  the  grand  jury  in  signing  the  endorsement  on  the  indict- 
ment, ''A  true  bill,*'  is  sufficient. 

Same. — Argument.— Mixamduct  of  Prosecuting  Attorney.— StatingVffer  of  Com- 
promise.— A  statement  of  the  prosecuting  attorney,  in  his  statement  of 
the  case  to  the  jury,  that  the  State  had  offered  to  inflict  only  a  nominal 
fine  if  the  defendant  would  plead  guilty,  accompanied  by  a  further 
statement  that  the  offer  was  refused,  though  improper,  is  not  such  mis- 
conduct as  will  render  a  new  trial  necessary. 

Same.  —Misconduct  of  Prosecuting  Attorney. — Motion  to  Discharge  Jury, —  When 
Musi  be  Made,— It  the  defendant  considers  that  he  can  not  have  a  fair 
trial  because  of  the  misconduct  of  the  prosecuting  attorney  in  his  argu- 
ment, notwithstanding  the  direction  of  the  court  to  the  jury  that  they 
must  not  consider  such  misconduct,  he  must  move  that  the  jury  be  dis- 
charged and  a  new  jury  called. 

Same,^— Obstructing  Highway. —Nuisance. — To  build  and  maintain  a  fence 
across  a  public  highway  is  a  public  and  indictable  nuisance. 

8amb. — Obstructing  Highway, — Statute  of  Limitations, — The  maintenance  of 

(583) 
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a  fence,  constructed  many  years  before  by  the  defendant  across  a  pub- 
lic highway,  until  a  date  within  two  years  previous  to  the  finding  of 
the  'indictment,  is  an  offence  not  barred  by  the  statute  of  limitations. 

Same. — Evidenee  cj  Highway  ObgtrucUd,—li  is  not  necessary  that  record  ev* 
idence,  in  a  prosecution  for  obstructing  a  highway,  should  be  intro- 
duced to  show  that  the  road  had  been  located  and  opened  as  a  public 
highway ;  for  a  highway  may  become  such  by  user. 

Save. — Obatmdwn  of  Highway. — Abatement  (/  Nuwmce, — In  a  prosecution 
for  obstructing  a  highway,  upon  conviction,  the  court  may  order  the 
abatement  of  the  obstruction  as  a  part  of  its  judgment. 

Saicb. — Jury  not  Sole  Judges  of  the  Law.— While  the  jury  have  a  right  to  de- 
termine the  law,  they  are  not  the  sole  and  exclusive  judges  of  it. 

HlOHWAY. — Doe$  not  Depend  upon  its  CondUion  or  the  Amount  of  T^uveL — In 
determining  whether  a  road  has  ever  been  opened  as,  and  is  in  fact  a 
public  highway,  the  question  does  not  depenc)  on  the  condition  it  is  then 
in,  nor  the  amount  of  travel  upon  it;  and  such  question  may  be  deter- 
mined without  reference  to  the  condition  of  the  road  or  the  amount  of 
travel  thereupon. 

From  the  Sullivan  Circuit  Court.  ' 

TF.  8.  Maple  and  W.  C.  Ban^etty  for  appellant. 
W".  i.  Slinkardj  Prosecuting  Attorney,  0.  D,  Hunt  and 
W.  G.  Hultz,  for  the  State. 

Beinhard,  C.  J. — The  indictment  charges  the  appellant 
with  obstructing  a  public  highway.  There  was  a  motion  to 
quash,  which  was  overruled,  and  this  ruling  constitutes  the 
first  alleged  error.  The  motion  was  in  writing,  and  was 
based  upon  the  sole  ground  that  the  foreman  of  the  grand 
jury,  in  signing  his  name  to  the  indorsement,  "A  true  bill/' 
on  the  back  of  the  indictment,  used  only  the  initials  of  in- 
stead of  his  full  christian  name.  The  point  was  properly 
decided  against  the  appellant.  Wassels  v.  Staie,  26  Ind.  30; 
A7ider8on  v.  State,  26  Ind.  89 ;  Vanderkarr  v.  State,  61  Ind. 
91.  The  prosecuting  attorney,  in  stating  the  case  at  the 
opening  of  the  trial,  made  use  of  the  language,  in  substance, 
as  follows :  He  said  he  intended  to  prove  and  show  to  the 
jury  that  the  State  had  offered  to  let  the  defendant  plead 
guilty  and  be  fined  one  dollar  and  no  cost  if  he  would  con- 
sent to  do  so,  but  that  such  was  his  malice  he  would  not 
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agree  to  it;  that  thereupon,  "after  such  statement  had  been 
made  to  the  courty  in  the  hearing  and  presence  of  the  jury, 
the  court  instructed  the  jury  that  such  remark  was  made  to 
the  court,  and  not  to  tliem,  and  should  be  disregarded  by 
them."  The  record  states  in  this  connection  that  the  re- 
mark was  made  *'  over  the  objection  and  exception  of  the 
appellant." 

The  appellant's  counsel  insist  that  this  was  such  miscon- 
duct of  counsel  as  should  work  a  reversal  of  the  cause. 

It  is  difficult  to  see  how  the  remark  of  the  prosecuting 
attorney  could  have  prejudiced  the  appellant  with  the  jury. 
The  statement  that  the  appellant  had  been  requested  to  plead 
guilty  and  had  been  promised  by  the  prosecuting  officer  that 
if  he  would  do  so  he  should  only  be  fined  one  dollar,  with- 
out costs,  and  that  the  proposition  was  rejected,  could  only 
be  interpreted  by  the  jury  as  a  protestation  of  innocence  on 
the  part  of  the  appellant.  A  guilty  person  would  naturally 
be  willing  to  accept  a  proposition  so  favorable  to  him  as  the 
payment  of  a  nominal  fine  without  any  costs,and  how  the  state- 
ment of  his  refusal  to  pay  even  this  nominal  sum  could  be  used 
in  any  way  but  to  his  benefit  is  difficult  to  see.  Granting, 
however,  that  the  statement  was  improper,  it  does  not  follow 
that  there  is  any  reversible  error.  The  appellant  asked 
for  no  redress  the  court  did  not  grant  him.  The  jury  was 
instructed  to  disregard  the  statement,  which  was  equivalent 
to  a  ruling  that  the  remark  was  improper.  If  the  appellant 
thought  the  injury  already  done  him  was  irreparable  he 
should  have  moved  to  discharge  the  jury.  Leach  v.  Acker- 
man,  2  Ind.  App.  91.  He  could  not  be  permitted  to  await 
the  result  of  the  trial  and  acquiesce  in  the  verdict  if  it 
proved  to  be  favorable  to  him,  but  reject  it  if  unfavorable. 
If  the  court  does  all  it  can  do  to  remedy  the  mischief  done, 
save  discharging  the  jury,  and  the  complaining  party  does 
not  ask  for  that,  he  can  not  afterwards  regain  the  lost 
ground  by  moving  for  a   new  trial.     The  appellant   must 
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show  that  substantial  injury  was  done  him  before  he  can  ask 
for  a  reversal.     Shular  v.  State,  105  Ind.  289. 

The  court  gave  the  following  instruction :  "  If  you  fur- 
ther find  from  the  evidence  that  in  1886  the  defendant  ob- 
structed the  highway,  as  charged  in  the  indictment,  by  build- 
ing a  fence  along  and  across  the  same,  and  that  he  has  main- 
tained said  obstruction  and  kept  said  fence  or  fences  in  said 
highway  thereafter  until  within  two  years  of  this  date,  then 
the  defendant  would  be  liable  and  you  should  find  him 
guilty." 

It  is  averred  in  the  indictment  that  the  appellant,  on  the 
1st  day  of  January,  1891,  at  the  county  of  Sullivan,  and 
State  of  Indiana,  did  unlawfully  obstruct  a  certain  public 
highway  (describing  it),  ^'  by  then  and  there  unlawfully 
building  and  maintaining  fences  on,  over  and  across  said  high- 
way." By  section  1964,  R.S.  1881,  the  obstructing  of  a  pub- 
lic highway  is  made  a  misdemeanor,  punishable  by  fine,  to 
which  may  be  added  imprisonment  in  the  county  jail.  Such 
obstruction  is  likewise  a  public  nuisance,  and  the  indictment 
may  be  regarded  as  charging  the  erection  and  maintenance 
of  such  a  nuisance.  Bybee  v.  State,  94  Ind.  443 ;  State  v. 
Louisville,  etc.,  R.  W.  Co.,  86  Ind.  114;  State  v.  Berddta,  73 
Ind.  185 ;  State  v.  Phipps,  4  Ind.  515. 

Assuming,  therefore,  that  the  indictment  charges  a  public 
nuisance,  if  the  ofifence  was  committed  in  1886,  clearly  the 
appellant  could  not  be  convicted,  for  the  prosecution  would 
be  barred  by  the  statute  of  limitation.  Section  1596,  R.  S. 
1881.  But  if,  as  assumed  in  the  hypothesis  of  the  instruc- 
tion, the  appellant  obstructed  the  highway  in  1886  and  main- 
tained the  obstruction  thereafter  '*  until  within  two  years  of 
this  date,"  the  prosecution  would  not  be  barred,  the  "  date  " 
mentioned  being  evidently  the  day  of  trial.  The  appeUant 
would  be  guilty  if  he  had  maintained  the  obstruction  to 
within  two  years  next  before  the  day  of  the  return  of  the 
indictment.     The  instruction  was,  therefore,  too  &vorable 
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for  the  appellant  and  be  can  not  justly  complain.  The 
phrase  "  this  date  "  can  not  be  construed  to  refer  to  1886. 

Nor  is  the  instruction  open  to  the  objection  that  it  assumes 
that  there  was  a  public  highway.  When  considered  in  con- 
nection with  other  instructions  given  the  jury  could  not  have 
been  misled  by  it  upon  this  point. 

The  appellant  requested  the  court  to  instruct  the  jury  as 
follows,  which  was  refused  : 

"  Tou  are  the  judges  of  the  law  in  this  case,  and  it  is  for 
you  to  form  your  own  conclusions  as  to  what  the  law  is,  and 
you  are  also  the  sole  judges  or  the  evidence,  and  it  is  for 
you,  and  you  alone,  to  say  what  the  evidence  proves  in  this 
case,  or  does  not  prove.'* 

The  substance  of  this  instruction  was  fully  covered  by 
others  given,  in  so  far  as  it  states  the  law  correctly. 

The  following  instruction  was  also  refused : 

"  You  are  the  sole  judges  of  what  it  takes  in  this  case  to 
constitute  a  public  highway,  and  it  is  for  you  to  say  whether 
or  not  the  facts  in  this  case  constitute  such  highway.'* 

In  another  instruction  the  court  told  the  jury  that  it  was 
for  them  to  say  from  the  evidence  whether  or  not  the  road 
was  opened  and  used  as  a  highway  and  that  unless  the  road 
had  been  opened  and  used  so  as  to  prevent  its  lapsing  and 
ceasing  to  be  a  highway,  it  would  be  their  duty  to  acquit  the 
defendant.  They  were  also  told  that  when  a  highway  had 
not  been  used  and  opened  within  six  years  after  it  is  estab- 
lished, etc.,  it  ceases  to  be  a  highway.  These  instructions 
were,  applicable  to  the  facts  and  were  given  at  appellant's  re- 
quest. 

They  were  as  favorable  upon  the  subject  as  he  bad  a  right 
to  ask  and  covered  all  the  legitimate  ground  of  the  instruc- 
tion refused,  which  in  effect  informed  the  jury  that  they  were 
the  sole  judges  of  the  law  in  relation  to  what  is  required  to 
constitute  a  public  highway.  While  it  is  true  that  the  jury 
have  a  right  to  determine  the  law,  they  are  not  the  sole  and 
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exclusive  judges  thereof.  Anderson  v.  State,  104  Ind.  467; 
Bird  V-  State,  107  Ind.  154. 

The  following  further  instruction  was  requested  and  re- 
fused : 

^'  The  court  instructs  you  that  in  this  case  if  the  evidence 
shows  that  said  proposed  public  highway  was  never  so  opened 
that  the  public  generally  could  use  the  same  for  public 
travel,  both  in  conveyances  and  by  foot,  but  that  obstructions 
w^ere  left  in  such  road  so  that  the  same  could  at  no  time  be 
travelled  by  conveyances,  and  that  the  same  was  never  worked 
by  the  road  supervisor  or  the  laborers  of  the  road  district 
where  located  and  had  grown  up  with  brush,  so  that  only  a 
path  went  through  the  same,  winding  around  the  obstruc- 
tions, and  conveyances,  wagons  and  buggies  could  at  no  time 
be  used  thereon,  then  it  is  for  you  to  say  whether  such  al- 
leged road  was  ever  opened  or  ever  was  a  public  road." 

The  determination  of  the  question  whether  or  not  the 
road  had  ever  been  opened  as  such,  and  was  in  fact  a  public 
highway,  did  not  depend  upon  any  condition  it  was  in.  It 
was  the  right  and  duty  of  the  jury  to  determine  those  ques- 
tions without  reference  to  the  condition  of  the  road.  As 
well  might  the  jury  have  been  told  that  if  the  alleged  road 
was  level  or  hilly,  they  would  have  a  right  to  say  whether  it 
was  a  public  highway  or  not.  Such  an  instruction,  while 
declaring  nothing  absolutely  erroneous,  is  yet  useless  in- 
formation, and  not  calculated  to  aid  the  jury  in  the  decision 
of  the  questions  submitted  to  it.  It  was  therefore  properly 
refused. 

We  have  examined  instruction  No.  12  given  at  the  request 
of  the  prosecuting  attorney  and  of  which  complaint  is  made 
by  the  appellant.     It  is  as  follows : 

"  The  court  instructs  the  jury  that  while  a  failure  to  open 
and  use  a  highway  for  six  years  from  the  time  it  is  laid  out 
wiH  cause  the  same  to  cease  to  be  a  highway,  yet  if  a  high- 
way is  once  opened  and  used,  the  failure  to  work  the  same 
will  not  destroy  the  highway  or  cause  it  to  cease  to  be  a  high- 
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way.  But  when  a  highway  is  once  regularly  opened  accord- 
ing to  law,  and  used  as  such  by  the  public,  either  on  horse- 
back or  by  foot  travel,  or  for  children  to  travel  in  going  to 
school,  its  public  character  is  thereby  fixed  and  any  wilful 
obstruction  thereafter,  so  as  to  prevent  such  travel  or  hinder 
or  obstruct  the  same,  would  be  wrongful.  It  is  not  neces- 
sary that  it  should  have  been  used  or  traveled  by  vehicles  to 
make  it  a  public  highway  and  to  make  it  a  crime  to  wrong- 
fully obstruct  it/' 

We  are  unable  to  agree  with  appellant's  counsel  that  the 
coart  in  this  instruction  'Ho  some  extent  seems  to  deter- 
mine what  the  facts  are/'  The  court  has  a  right  to  inform 
the  jury  what  facts  are  and  are  not  necessary  to  establish  the 
existence  of  a  highway  and  then  leave  it  to  the  jury  to  de- 
termine whether  such  facts  exist  or  not.  No  valid  objection 
to  this  instruction  has  been  pointed  out. 

The  sufficiency  of  the  evidence  is  challenged.  Counsel 
insist  that  the  only  evidence  tending  to  prove  that  appellant 
erected  the  fence  in  question  is  confined  to  what  he  did  in 
1886.  We  do  not  so  regard  it.  The  evidence  tends  to  show 
that  while  appellant  built  this  fence  in  1886  he  has  main- 
tained it  since  then.  It  was  shown  that  within  two  years 
prior  to  the  return  of  the  indictment,  he  put  back  the  fence 
repeatedly  after  it  had  been  removed,  or  laid  down,  and  in- 
sisted upon  his  right  to  do  so.  This  was  sufficient  under  the 
indictment; 

It  was  not  necessary  that  record  evidence  should  have  been 
introduced  to  show  that  the  road  had  been  located  and 
opened  out  as  a  public  highway.  A  highway  may  become 
such  by  user.  CHty  of  Indianapolis  v.  Kingsbury^  101  Ind. 
200. 

The  evidence  tends  to  make  out  a  case.  It  was  not  error, 
therefore,  to  overrule  the  motion  for  a  new  trial. 

The  last  error  assigned  is  the  overruling  of  the  motion  to 
modify  the  judgment.     The  court  ordered  the  abatement  of 
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the  nuisance  as  a  part  of  its  judgment.     This  was  proper. 
Section  1859,  R.  S.  1881 ;  McLaughlin  v.  8taU,  45  Ind.  338. 

We  find  no  ground  for  a  reversal. 

Judgment  affirmed. 

Filed  May  24, 1892. 


No.  481. 

The  Boabb  of  Commissioners  of  Wabren  County  «• 

OSBURN. 

CouilTY. — lAabUily  qC  for  Servieei  Rendered  to  Poor» — Names  of  noiin  "  Pbor 
Book"~^The  liability  of  a  county  to  pay  for  services  rendered  paupers 
oi  the  county  does  not  depend  upon  the  question  whether  the  trustee 
of  the  lownship  wherein  they  reside  has  entered  their  names  in  the 
"  poor  book  "  of  the  township.     Section  6076,  R.  S.  1881. 

Same. — "  Poor  Perwn,^^ — Definition  of. — The  phrase  "  poor  person,"  as  used 
in  the  statute,  is  applicable  to  those  persons  who  may  rightfully  claim 
alms  from  the  public  bounty ;  and  the  meaning  is  the  same  as  that  of 
a  "pauper"  or  "  indigent  person." 

Same. — Pleading, — Avermenl  thai  the  Services  were  Rendered  for  '*  Poor  Per- 
sons "  at  Reqaest  of  Trustee, — An  averment  in  a  complaint  in  an  action 
for  services  rendered  by  a  physician  in  attending  the  poor  of  the  coun- 
ty, that  those  treated  were  "  poor  persons,"  is  sufficient  to  show  that 
they  were  public  charges ;  and  an  averment  that  the  plaintiff  was  em- 
ployed by  the  proper  township  trustee  to  treat  them  as  poor  persons 
shows  a  sufficient  determination  by  the  trustee  that  they  were  objects 
of  charity. 

Same. — Decision  of  Trustee  to  €Hve  Aid, — Finality  of, — ^The  determination 
of  a  township  trustee  that  a  certain  person  of  his  township  is  entitled 
to  public  aid  is  final  and  conclusive. 

Same. — Trustees  Agents  of  County, — In  the  administration  of  public  charity 
the  township  trustees  are  agents  of  the  county  for  that  purpose. 

Same. — Providmg  Physician  for  Poor, — Power  of  Trustee  to  Employ  Another. — 
Exigency. — If  a  county  has  made  suitable  provision  for  the  medical 
treatment  of  the  poor  in  a  certain  township,  the  trustee  has  no  author- 
ity to  engage  other  physicians  to  render  services  to  the  poor  of  such 
township,  unless  the  physician  employed  by  the  county  abandons  his 
contract,  or  refuses  to  perform  it,  or  is  at  such  a  distance  that  his  at- 
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tendance  can  not  be  readily  procured,  and  an  emergency  exists,  or  he 
lacks  the  skill  and  experience  necessary  to  render  reasonably  efficient 
services  in  the  case,  and  the  dictates  of  humanity  seem  to  require  it. 

Same. — ^Employment  by  a  trustee  of  a  physician  to  treat  the  poor  of  his 
township  is  •priima  Jojim  evidence  that  the  county  has  failed  to  contract 
with  a  physician  to  treat  the  poor  of  such  township,  and  casts  the  bur- 
den of  showing  such  employment  upon  the  county ;  but  when  such  em- 
ployment is  shown,  the  burden  of  showing  an  exigency  authorizing  the 
employment  of  medical  assistance  by  the  trustee  rests  upon  the  plain- 
tiff. 

County  Cohbossionebs. — Kecuftn^. — JvingAvAion,  —  Burdm  to  Overthrow, 
—The  question  of  whether  a  claim  has  been  presented  to  the  board  of 
commissioners  before  suit  commenced  thereon  in  the  circuit  court  is 
a  question  of  jurisdiction  for  the  latter  court,  and  the  presumption  in 
favor  of  the  jurisdiction  of  the  circuit  court  is  such  in  all  cases  as  to 
cast  the  burden  of  its  overthrow  upon  the  party  denying  it. 

From  the  Warren  Circuit  Court. 

(7.  V.  McAdam8,for  appellant. 

W.  L.  Baboum  and  W.  P.  BhodeSy  for  appellee. 

CRtTMPACKER,  J. — This  action  was  commenced  by  Osburn 
against  the  county  to  recover  for  medical  attendance  upon 
poor  persons  in  said  county.  Plaintiff  had  a  verdict  and 
judgment  below,  and  the  county  appealed. 

It  is  insisted  that  the  complaint  is  demurrable  because  it 
does  not  allege  that  those  furnished  with  the  medical  attend- 
ance, for  which  the  claim  in  suit  accrued,  were  enrolled  upon 
the  "  poor  book.''  Section  6075,  R.  S.  1881,  requires  each 
township  trustee  to  keep  a  '*  poor  book,"  upon  which  shall 
be  enrolled  all  of  those  in  his  township  who  are  unable  to 
care  for  themselves,  and  who,  in  his  judgment,  will  require 
assistance  from  the  public.  This  requirement  is  designed  to* 
promote  system  and  economy  in  the  distribution  of  public 
benefactions,  and  to  avoid  delays  that  would  follow  an  at- 
tempt to  investigate  each  case  after  application  had  been 
made  for  relief;  but  it  in  no  manner  prevents  the  trustee 
from  granting  relief  to  one  that  he  has  not  previously  de- 
termined to  be  entitled  to  it  and  listed  upon  the  book.  The 
averment  in  the  complaint  that  those  treated  were  poor  per- 
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sons  was  sufficient  to  show  that  they  were  public  charges, 
temporarily  at  least.  The  phrase,  '^  poor  person/'  as  used 
in  the  statute,  has  a  settled  legal  signification,  and  is  applied 
to  those  who  may  rightfully  claim  alms  from  the  public 
bounty.  Its  meaning  is  the  same  as  that  of  "  pauper  "  or 
'^indigent  person/'  Hutchings  v.  Thompson,  10  Cush.  238; 
18  Am.  and  Eng.  Encyc,  of  Law,  p.  767. 

It  is  averred  in  the  complaint  that  the  township  trustee 
employed  appellee  to  treat  the  patients  as  poor  persons,  and 
this  sufficiently  shows  a  determination  by  the  trustee  that 
they  were  subjects  of  charity. 

An  exhibit  was  filed  with  the  complaint  containing  an  item- 
ized account  of  the  services  sued  for,  to  which  was  appended 
the  written  approval  of  the  claim  by  the  trustee,  dated  after 
the  services  were  rendered.  The  point  is  made  that  this 
shows  that  the  services  were  rendered  before  the  order  of 
the  trustee  was  given,  and  therefore  were  voluntary.  The 
fallacy  of  this  position  is  in  the  assumption  that  the  exhibit 
purports  to  contain  the  order  under  which  the  services  were 
performed.  It  is  averred  in  the  complaint  that  appellee  ad- 
ministered the  treatment  in  pursuance  of  an  order  given *him 
by  the  trustee,  but  it  is  not  averred  that  such  order  was  in 
writing,  and  it  did  not  need  to  be.  The  object  of  the  trus- 
tee's written  approval  of  the  bill,  after  the  services  were  ren- 
dered, was  to  furnish  evidence  to  the  board  of  commission- 
ers of  its  correctness,  and  that  it  was  contracted  under  au- 
thority. 

There  was  no  error  in  overruling  the  demurrer  to  the 
complaint. 

It  is  next  Insisted  that  the  evidence  does  not  support  the 
verdict,  because  it  fails  to  show  that  the  claim  was  presented 
to  the  board  of  commissioners  for  allowance  before  suit  was 
brought  in  the  circuit  court. 

This  relates  solely  to  the  matter  of  jurisdiction,  and  the 
presumption  in  favor  of  the  jurisdiction  of  the  circuit  court 
is  such  in  all  cases  as  to  cast  the  burden  of  its  overthrow 
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upon  him  who  denies  it.  Bass  Foundry^  etc.,  v.  Board, 
etc.,  115  Ind.  234;  Board,  etc.,  v.  Leggett,  115  Ind.  544. 

There  was  no  evidence  upon  the  subject  at  all  in  the  case 
before  us,  and  the  burden  being  with  the  appellant,  the  ver- 
dict must  in  that  respect  be  upheld. 

Complaint  is  next  made  of  the  instructions  given  by  the 
court.  They  submitted  the  cause  to  the  jury  upon  the  the- 
ory that  the  employment  of  appellee  to  render  the  services 
sued  for  was  conclusive  not  only  of  the  fact  that  the  patients 
were  public  charges  and  entitled  to  public  assistance,  but  also 
that  suitable  provision  Lad  not  been  made  for  the  poor  in  the 
township  by  the  board  of  commissioners.  The  evidence 
showed  conclusively  that  the  board  had  contracted  with  a 
physician  of  eighteen  years'  experience  to  attend  the  poor  in 
such  township,  and  that  he  was  not  away  from  home  and  did 
not  refuse  to  attend,  but  that  he  was  not  called  upon.  The 
distance  from  his  residence  to  the  homes  of  the  patients  does 
not  appear.  There  was  some  evidence  respecting  his  quali- 
fications to  treat  one  of  the  cases,  but  none  upon  the  other. 

Section  6069,  R.  S.  1881,  provides  that  "  Every  county 
shall  relieve  and  support  all  poor  and  indigent  persons  law- 
fully settled  therein,  whenever  they  shall  stand  in  need 
thereof,^'  and  the  board  of  commissioners  is  authorized  to 
raise  funds  for  that  purpose.  Section  6066  creates  the  town- 
ship trustees  of  the  several  civil  townships  "overseers  of 
the  poor,"  and  provides  that  they  "shall  perform  all  the  du- 
ties .with  reference  to  the  poor  of  their  respective  townships 
that  may  be  prescribed  by  law.*' 

Section  5764  requires  the  board  of  commissioners  to  con- 
tract With  one  or  more  skilful  physicians  having  knowledge 
of  surgery,  to  attend  upon  the  poor  of  the  county,  but  when 
such  provision  is  not -made  the  several  trustees  may  employ 
"  such  medical  or  surgical  services  as  paupers  "  within  their 
respective  jurisdictions  may  require. 

The  several  statutory  provisions  upon  the  subject  should 
Vol.  4.-38 
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be  construed  as  a  system  designed  to  furnish  adequate  relief 
to  all  of  the  public  charges,  without  unnecessary  outlay  or 
extravagance.  Where  a  trustee  determines  that  the  necessi- 
ties of  one  in  his  township  are  such  as  to  entitle  him  to  pub- 
lic aid,  such  decision  is  final  and  conclusive.  Board,  etc.,  v. 
Holman,  34  Ind.  256 ;  Washburn  v.  Board,  etc.,  104  Ind.  321. 

The  function  of  administering  public  charities  is  govern- 
mental, and  township  trustees  are  agents  of  the  county  for 
that  purpose.  This  agency  is  created  and  defined  by  law, 
consequently  is  of  such  a  character  that  all  are  bound  to 
take  notice  of  its  scope  and  limitations.  Where  the  county 
has  made  suitable  provision  for  the  medical  treatment  of  the 
poor  in  a  certain  township,  the  trustee  has  no  authority  to 
engage  other  physicians  to  render  the  service.  Board,  del, 
V.  Boynton,  30  Ind.  359 ;  Board,  etc:,  v.  Hon,  87  Ind.  356 ; 
Board,  etc,  v.  Beaton,  90  Ind.  158 ;  Washburn  y.  Board,  etc., 
supra. 

There  is  but  one  power  to  employ  medical  attendance 
upon  the  poor,  and  when  that  is  exercised  by  the  board  of 
commissioners  the  trustees  are  without  authority  respecting 
it.  But  in  the  event  the  physician  employed  by  the  board 
of  commissioners  abandons  the  contract  or  refuses  to  per- 
form it,  or  is  at  such  a  distance  that  his  attendance  can  not 
be  readily  procured  and  an  emergency  exists,  it  is  equiva- 
lent to  no  provision  by  the  county,  and  the  trustee  is  au- 
thorized to  «ct.  Conner  v.  Board,  etc.,  57  Ind.  15  ;  Board, 
etc.,  V.  Beaton,  supra;   Washburn  v.  Board,  etc.,  supra. 

Upon  the  same  principle,  if  the  county  physician  lacked 
the  skill  and  experience  necessary  to  render  reasonably  effi- 
cient services  in  any  case,  and  the  dictates  of  humanity 
seemed  to  require  it,  the  trustee  would  be  authorized  to  em- 
ploy special  medical  assistance.  Section  5764,  supra,  con- 
templates the  employment  by  the  county  of  reasonably  skil- 
ful physicians  who  are  conveniently  accessible,  and  if,  for 
any  reason,  there  is  no  such  physician  to  treat  a  given  case, 
the  trustee  may  employ  one,  but  if  such  a  physician  has 


Digitized  by  CjOOQIC 


MAY  TERM,  1892.  Sdo 

Robertson  d  aL  if^  McPheracn* 

been  pmvidetl  by  tlie  county^  the  trustee  has  no  power  to 
engage  a  not  her.  It  is  resolved  into  a  question  of  fact  to  be 
determined  by  the  court  or  jury,  viz.  :  Has  the  county  niadcs 
reasonable  provision  for  the  treatment  of  the  poor  having  in 
view  the  demands  of  the  particular  case?  Employment  by 
the  trustee  h  prima  facie  evidence  tijat  the  connty  has  failed 
in  the  first  instance  to  contract  with  a  physician  to  treat  the 
poor,  and  easts  the  burden  of  showing  otherwise  upon  the 
defendant.     Board^  etc.j  v-  RitteVj  90  Ind.  362, 

But  where  it  appears  that  the  county  has  contracted  with 
a  physician  to  administer  to  the  poor  of  a  township,  it  will 
be  presumed  that  adequate  provision  has  been  made^and  the 
burden  of  showing  an  exigency  authorizing  the  employment 
of  medical  assistance  by  the  trustee  in  such  township  is  with 
the  plaintiff.  It  is  a  question  to  be  decided  by  the  jury  un- 
der proper  instruetionB^  and  the  trial  court  erred,  in  the  case 
in  judgment^  in  treating  the  employment  by  the  trustee  as 
conclusive  upon  the  county. 

The  judgment  is  reversed,  with  instructions  to  grant  a; 
new  trial. 

Fii»d  May  26, 1892. 


No,  535* 

Robertson  et  au  v.  McPheebon- 

Jusy. —  JS^hm  Tri^l  by  ti  Pr&p^r, — Ltgoi  and  EquitMe  Ilemedies.—F^andu* 
Imt  TruTvsfeTf  Conversion  of  Bvp^ty  Conveyed.— k.  ined  B.,  alleging  that 
8.  and  M.  were  indebted  to  him,  and  that  after  %nt^h  indebtedness  waa 
craAted  they  cotiTeyed  all  their  property  U>  R  wiih  the  int^jntbD  of 
cheating  and  preveutiug  hira  from  collecting  hh  debt ;  that  D-^  knowing 
of  Biich  intention,  and  heing  a  party  thereto^  wrongfully  sold  and  olhtr- 
wiie  coUTcrted  such  property  tfi  her  own  nso  and  benefit,  whereby  h© 
waus  prevented  from  harmg  applied  to  hi^  el  aim  the  proceeds  of  the  sale 
of  such  property  and  was  not  able  to  collect  his  debt.  There  was  agea« 
eral  prayer  for  damages^ 
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Heldf  that  the  cause  was  properly  sabmitted  to  the  jury  for  trial. 

Evidence. — Ortm-JEkaminationj  Showing  Feeling  of  Witneas. — On  the  trial 
of  said  cause  M.  was  asked,  on  cross-examination  by  the  defendant  B., 
if  he  did  not  say  that  "  We  are  going  to  keep  up  the  law  suits  againat 
B.  until  we  break  her  up." 

Hddf  that  the  question  was  proper  as  tending  to  show  a  feeling  of  hos- 
tility toward  B.,  which  it  was  proper  for  the  jury  to  consider  in  estimat- 
ing the  value  of  his  testimony. 

From  the  Monroe  Circuit  Court. 

E.  K.  MiUen  and  J.  R.  East,  for  appellants. 

J.  H.  Louden  and  W.  P.  Rogers,  for  appellee. 

Black,  J. — The  appellants,  Charles  T.  Robertson  and 
Walter  S.  Robertson,  sued  the  appellee,  Isabella  McPher- 
son, and  the  judgment  was  in  favor  of  the  defendant. 

The  court  overruled  the  motion  of  the  appellants  that  the 
cause  be  tried  by  the  court,  and  upon  the  demand  of  the  ap- 
pellee submitted  it  to  a  jury.  This  action  of  the  court  is 
assigned  as  error.  It  was  stated  as  a  cause  in  a  motion  of 
the  appellants  for  a  new  trial,  the  overruling  of  which  also  is 
assigned  as  error. 

In  the  complaint  it  was  alleged  that  on  the  13th  of  No- 
vember, 1885,  Samuel  T.  Smith  and  Hugh  M.  Murdock, 
who  were  partners,  were  indebted  to  various  persons,  and 
were  the  owners  of  certain  personal  property  described ;  that 
on  the  16th  of  February,  1887,  they  were  the  owners  of 
certain  additional  personal  property  described ;  that  all  of 
said  property  was  reasonably  worth  $3,000;  that  at  said 
times  said  owners  entered  into  a  conspiracy  with  the  appel- 
lee to  cheat,  hinder  and  delay  the  creditors  of  said  owners, 
and  especially  the  appellants ;  that  in  pursuance  of  such  con- 
spiracy, and  in  execution  thereof,  it  was  agreed  between  said 
parties  thereto  that  said  owners  should,  and  they  then  did, 
convey  to  the  appellee,  for  such  fraudulent  purpose,  all  of 
said  property  for  the  colorable  consideration  of  $8,700,  but, 
in  fact,  for  no  valuable  consideration  whatever;  that  said 
owners,  or  either  of  them,  had  not,  at  the  times  of  such  con- 
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veyances  and  since,  other  sufficient  property  subject  to  exe- 
cution to  pay  their  debts  or  any  part  thereof;  that  the 
appellee  "  has,  by  reason  of  said  fraudulent  conveyance,  well 
knowing  the  intent  and  purpose  thereof,  wrongfully  sold  and 
otherwise  converted  to  her  own  use  and  benefit  the  whole  of 
said  property,  to  the  injury  and  damage  of  the  creditors  of" 
said  owners,  and  especially  the  appellants,  "  in  this,  to  wit : 
At  the  time  of  said  fraudulent  conveyances"  said  owners 
were  indebted  to  the  appellants,  "  who,  by  reason  of  such 
indebtedness,  recovered  a  judgment  in  the  Monroe  Circuit 
Court,  on  the  6th  day  of  December,  1887,  in  the  sum  of 
$743.30,  together  with  costs  in  the  sum  of  $50,  which 
judgment  is  wholly  unpaid  and  unsatisfied;  and  by  reason 
of  the  said  fraudulent  conveyance  and  the  said  wrongful 
conversion  of  such  goods  and  chattels,  which  should,  and 
otherwise  would,  have  been  and  remained  subject  to  execu- 
tion, these  plaintiffs  have  been  damaged  in  the  sum  of  one 
thousand  dollars,  for  which  sum  they  pray  judgment  and  all 
proper  relief." 

The  answer  was  a  general  denial.  No  question  is  pre- 
sented as  to  the  sufficiency  of  the  complaint. 

It  is  only  in  suits  that  formerly  were  of  exclusive  equita- 
ble jurisdiction  that  a  jury  is  not  demandable  by  either  party 
for  the  trial  of  the  issues  of  fact. 

The  question  whether  or  not  the  cause  is  one  in  which  a 
jury  may  be  demanded  depends  upon  the  jurisdiction  in- 
voked. If  the  remedy  sought  be  equitable,  the  court  can 
not  be  required  to  call  a  jliry ;  if  it  be  legal,  the  trial  is  by 
jury,  unless  a  jury  be  waived.  Basey  v.  Gallagher,  20 
Wall.  670 ;  Evans  v.  Nealia,  87  Ind.  262 ;  Martin  v.  Martin, 
118  Ind.  227. 

It  is  manifest  that  the  facts  stated  in  the  complaint  before 
us  do  not  present  any  ground  for  a  specific  decree.  It  is 
only  sought  to  recover  compensation  by  way  of  damages. 

There  was  no  available  error  in  suBmitting  the  trial  of  th^ 
cause  to  a  jury. 
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On  the  trial  said  Hugh  M.  Murdock,  one  of  the  partners 
so  indebted  to  the  appellants,  was  a  witness  in  their  behalf. 

On  cross-examination  he  was  asked  whether  or  not  at  a 
certain  time  and  place,  after  a  fornder  trial  of  this  cause,  he 
.  said  to  Abner  May,  in  the  presence  of  William  H.  May,  "  we 
are  going  to  keep  up  the  law  suits  against  Mrs.  McPherson 
until  we  break  her  up.''  The  court  overruled  the  objection 
of  the  appellants  to  this  question,  and  the  witness  answered 
that  he  used  that  language,  except  that  he  said  ^'  they  "  and 
not  "we.'' 

Afterward  the  appellee  was  permitted,  over  the  objection 
of  the  appellants,  to  introduce  the  testimony  of  Abner  May 
that  the  language  of  said  Murdock  was  as  indicated  in  the 
question  above  quoted. 

In  these  rulings  of  the  court  there  was  no  error.  It  was 
not  inadmissible  to  thus  show  to  the  jury  the  animus  of  the 
witness  Murdock,  the  interest  which  he  took  in  tKe  cause  in 
which  he  testified.  The  evidence  tended  to  show  a  feeling 
of  hostility  toward  the  appellee,  which  it  was  proper  for  the 
jury  to  consider  in  estimating  the  value  of  his  testimony.  1 
Greenl.  Ev.,  section  450;  Seott  v.  State,  64  Ind.  400;  John- 
son V.  Wiley,  74  Ind.  233 ;  Stone  v.  State,  ex  reL,  97  Ind.  346 ; 
Ford  V.  State,  112  Ind.  373. 

The  judgment  is  affirmed. 

Filed  May  24, 1892. 
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No.  520. 

Abell  bt  al.  v.  Prairie  Civil  Township  of  Hsnrt 

County. 

» 

'TowKsmp.— XioM^ity  for  Sheep  KiUed  by  Dogs.-^Chmmon  Law  Liabiliiy,^ 
Complianee  WUh  Statute. — There  is  no  common  law  ri|fht  to  indemnity 
for  sheep  killed  or  injured  by  dogs,  but  such  right  is  solely  statutory, 
and  must  be  asserted  in  a  substantial  compliance  with  the  conditions  of 
the  law  creating  it. 

Sams, — Unless  the  owner  of  sheep  killed  or  injured  make  a  written  re- 
port to  the  township  trustee  within  ten  days  after  the  sheep  are  killed 
or  injured,  the  township  is  not  liable;  and  a  verbal  report  is  not  suffi- 
cient to  bind  the  township,  even  though  the  trustee  declare  it  is  suffi- 
cient. 

EstoppeIm — I\J>Uc  Corporalion, — A  public  corporation  can  not  be  estopped 
by  the  conduct  of  an  officer  whose  duties  are  defined  by  law,  except  to 
the  extent  that  such  officer  is  authorized«to  act  for  the  corporation. 
From  the  Henry  Circuit  Court. 

J,  M.  Browriy  R.  Warner  and  H.  C.  RyaUj  for  appellants. 
D.  W.  Chambers^  for  appellee. 

Crumpacker,  J. — John  W.  Abell  and  another  sued 
Prairie  township  to  recover  for  sheep  killed  therein,  un- 
der the  provisions  of  the  act  of  March  7th,  1883.  Ses- 
sion laws,  p.  148.  The  defendant  had  judgment  below. 
All  of  the  questions  discussed  by  counsel  arise  upon  the 
motion  for  a  new  trial. 

Section  7  of  the  act  under  which  this  suit  was  brought 
requires  the  claimant  to  present  a  written  report  to  the 
township  trustee,  showing,  under  oath,  the  number  and 
value  of  the  sheep  killed  and  the  damages  sustained  on 
account  of  those  maimed.  Such  report  shall  be  made 
within  ten  days  after  the  sheep  have  been  killed  or 
maimed.  There  is  no  common  law  right  to  indemnity 
from  the  township  for  sheep  killed  or  injured  by  dogs, 
but  such  right  is  solely  statutory,  and  must  be  asserted  in 
substantial  compliance  with  the  conditions  in  the  law 
creating  it.  The  requirement  above  noted  is  mandatory, 
and  there  can  be  no  recovery  from  the  township  until  it 


Digitized  by  CjOOQIC 


600        APPELLATE  COURT  OF  INDIANA. 

Abell  et  cU.  v.  Prairie  Civil  Township  of  Henry  Goantj. 

has  been  fulfilled.  Columbia  Township  v.  Pipes,  122  Ind. 
239. 

In  the  case  before  us  the  evide.nce  showed  a  total  fail- 
ure upon  the  part  of  appellants  to  make  such  report, 
and  upon  this  state  of  facts  the  verdict  and  judgment 
must  have  been  for  appellee,  so  if  the  court  committed 
any  error  during  the  progress  of  the  trial  it  must  have 
been  harmless. 

Appellants  made  a  verbal  report  within  ten  days  after 
the  sheep  were  killed,  and  the  trustee  gave  them  to  un- 
derstand that  nothing  more  was  required.  It  is  now  in- 
sisted that  the  township  is  estopped  by  the  conduct  of 
the  trustee  to  deny  that  a  sufficient  report  was  made.  It 
was  no  part  of  the  trustee's  duty  to  prepare  the  report  or 
to  give  advice  concerning  it.  His  duties  are  all  pre- 
scribed by  law,  and  every  one  is  bound  to  take  notice  of 
the  extent  and  scope  of  his  authority.  A  public  corpo- 
ration can  not  be  estopped  by  the  conduct  of  an  officer 
whose  duties  are  defined  by  law,  except  to  the  extent  that 
such  officer  is  authorized  to  act  for  the  corporation. 

The  judgment  is  affirmed. 

Filed  May  24, 1892. 
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At  a  meeting  of  the  Jeuuings  couuty  Bar,  held  shortly- 
after  the  death  of  the  subject  of  the  following  memorial, 
John  Overmyer,  Lincoln  Dixon  and  Seba  A.  Barnes,  were 
appointed  a  committee  to  prepare  a  suitable  memorial  ex- 
pressive of  the  respect  of  the  members  of  the  bar  for  the 
life  and  character  of  Judge  Jeptha  Dudley  New,  and  of 
their  sorrow  for  his  death.  The  committee  reported  the  fol- 
lowing memorial,  which  was  unanimously  adopted : 

HON.  JEPTHA  DUDLEY  NEW. 

Jeptha  Dudley  New  was  born  in  Vernon,  Jennings 
county,  Indiana,  November  28th,  1830.  He  resided  there 
practically  all  his  life,  and  died  there  July  9th,  1892.  He 
was  educated  at  the  Vernon  Seminary  and  at  Bethany  Col- 
lege, an  institution  founded  by  the  celebrated  Alexander 
Campbell.  While  preparing  for  college.  Judge  New  as- 
sisted his  father,  Hickman  New,  in  the  cabinet-shop,  and  did 
so  much  of  this  kind  of  work  that  he  became  a  good  work- 
man at  the  trade.  He  left  college  in  1850,  after  graduation, 
and  for  the  next  two  years  was  engaged  in  teaching  school 
and  reading  law.  Afterward  he  studied  for  a  time  in  the 
law  office  of  Horatio  C.  Newcomb  at  Indianapolis,  but  his 
preparation  for  the  practice  of  the  profession  was  mainly  in 
the  office  of  Lucius  Bingham,  of  Vernon,  at  that  time  an 
eminent  member  of  the  bar.  In  the  summer  of  1856,  Judge 
New  and  Hon.  Thomas  W.  Woollen,  afterward  Attorney 
(reneral  of  Indiana,  formed  a  partnership  for  the  practice  of 
law,  and  opened  an  office  at  Franklin,  Indiana.  In  the 
spring  of  1857,  he  returned  to  Vernon  and  opened  a  law 
office  there.  On  April  5th,  1857,  he  married  Miss  Sallie 
Butler,  wlio  survives  him.    In  1862,  he  was  elected  district 
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prosecuting  attorney,  and  served  for  two  years.  In  1864, 
he  was  elected  judge  of  the  common  pleas  court,  for  the  dis- 
trict composed  of  the  counties  of  Jennings,  Jackson,  Bar- 
tholomew and  Lawrence,  and  served  the  full  term  of  four 
years.  He  then  returned  to  the  pmctice  of  the  law,  and 
continued  in  the  same  with  great  success  until  1874,  when 
he  was  nominated  for  Congress  by  the  Democracy  of  his  dis- 
trict and  was  elected,  although  he  was  at  first  disinclined  to 
accept  the  nomination.  In  1876,  he  was  unanimously  re- 
nominated, but  declined  to  make  the  race.  In  1878,  he  was 
again  urged  to  accept  the  nomination  and  did  so.  He  was 
elected  after  a  spirited  contest,  although  his  district  was  con- 
ceded to  be  of  politics  opposite  to  his  own.  He  took  an  ac- 
tive part  in  the  work  of  Congress  during  his  two  terms  as  a 
member,  and  served  on  important  committees.  After  retir- 
ing from  Congress,  he  returned  to  the  practice  of  the  law  at 
Vernon,  and  in  1882  was  elected  judge  of  the  circuit  court 
for  the  counties  of  Jennings,  Ripley  and  Scott,  and  served 
for  six  years.  In  1889,  when  a  Supreme  Court  Commis^ 
sion  was  provided  for  by  the  Indiana  Legislature,  he  was 
chosen  as  one  of  the  comniissioners,  but  the  act  creating  the 
commission  having  been  held  to  be  invalid,  he  did  not  enter 
upon  the  discharge  of  his  duties  as  commissioner.  When 
the  present  Appellate  Court  was  organized,  he  was  appointed 
by  the  late  Governor  Hovey  as^judge  of  said  court  for  the 
second  district.  At  the  Democratic  State  convention,  last 
spring,  he  was  nominated  for  judge  of  the  Supreme  Court 
of  Indiana.  He  was,  therefore,  at  the  time  of  his  death  a 
judge  of  the  Appellate  Court  and  also  the  nominee  of  the 
Democratic  party  for  judge  of  the  Supreme  Court.  Judge 
New  left  three  children,  his  daughter,  Mary,  the  wife  of  Dr. 
William  Stemm,  of  North  Vernon ;  Willard,  a  prominent 
and  active  young  lawyer,  who  is  now  his  father's  successor 
as  judge  of  the  Appellate  Court ;  and  Burt  New,  who  has 
entered  upon  the  legal  profession  at  Vernon. 

As  judge  of  the  common  pleas  court,  of  the  circuit  court, 
of  the  Appellate  Court,  and  as  member  of  Congress,  he  may 
justly  be  said  to  have  been  "Without  fear  and  without  re- 


Digitized  by  CjOOQIC 


IN  MEMORIAM.  60S 

proach/^  As  a  citizen,  he  was  universally  honored  and  re- 
spected. He  was  a  thorough  lawyer,  an  industrious  and 
just  judge,  and  his  rulings  were  always  absolutely  fair  and 
impartial.  Not  a  single  citizen  anywhere  has  real  reason  to 
say  that  he  was  ever  discriminated  against  unjustly  where 
Judge  New  had  the  decision  to  make.  His  most  prominent 
oharacteristics  were  an  untiring  industry,  a  conscientious  re- 
gard for  right  and  justice,  and  a  firm  and  fearless  discharge 
of  that  which  he  considered  to  be  his  duty.  He  was  a  fluent 
speaker,  and  had  the  power  and  capacity  to  express  himself 
with  strength  and  clearness  in  writing.  Altogether  he  was 
a  worthy  model  for  our  study  and  imitation. 

The  members  of  the  Jennings  County  Bar  respectfully  re- 
quest that  the  foregoing  memorial  be  spread  upon  the  records 
of  the  Indiana  Appellate  Court. 

John  Ovebmteb, 
LiNooLif  Dixon,     ' 
Seba  a.  Barnes, 

Committee. 

The  memorial  was  presented  to  the  court  by  Seba  A. 
Barnes,  Esq.,  with  appropriate  remarks,  and  a  request  that 
the  same  be  spread  upon  the  records  of  this  court.  Suitable 
and  impressive  remarks  were  also  made  by  the  Hon.  Alonzo 
6.  Smith,  Attorney  General  of  Indiana,  expressive  of  the 
high  respect  in  which  the  deceased  jurist  was  held  by  the 
Bar  and  general  public. 

At  the  request  of  Chief  Judge  Crumpacker,  Judge  Bein- 
hard  replied  on  behalf  of  the  court. 

Bemarks  of  Judge  Beinhard. 
On  behalf  of  the  court  and  in  response  to  the  resolutions 
of  the  Bar,  and  the  remarks  that  have  been  made  by  Seba  A. 
Barnes,  Esq.,  chairman  of  the  Committee  of  the  Bar,  and 
the  Hon.  Alonzo  O.  Smith,  Attorney  General,  it  gives  me 
pleasure  to  add  a  word  of  tribute  to  the  memory  of  our  de« 
parted  brother.  Judge  Jeftha  D.  New,  whose  sad  death  we 
all  so  deeply  deplore.  It  is  always  sad  when  a  man  of  such 
acknowledged  usefulness  to  his  fellow-men,  is  called,  in  the 
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course  of  natural  events^  to  pass  from  the  stage  of  action; 
but  when  such  a  man  is  cut  off,  suddenly  and  unexpectedly, 
and  in  the  very  prime  of  such  usefulness,  the  event  becomes 
a  public  misfortune. 

Judge  New,  though  not  a  young  man  in  the  ordinary 
sense,  had  yet,  in  all  human  probability,  many  years  of  ac- 
tive service  before  him,  but  for  the  havoc  wrought  upon  his 
»  body  and  mind  by  that  dread  malady,  la  grippe,  which 
marked  him,  in  common  with  so  many  of  his  contemporaries, 
as  an  object  of  its  prey.  To  us  who  knew  him  so  well  and 
intimately  it  certainly  seemed  that  if  there  was  any  one  who 
had  much  to  live  for,  that  man  was  Jeptha  D.  New.  So  far 
as  we  are  able  to  trace  the  events  of  his  life,  We  find  no  causes 
whatever  for  disappointment  or  discontent.  He  had  been  hon« 
ored  with  public  station  beyond  the  limits  of  his  own  aspiration. 
Twice  had  he  been  chosen  by  his  fellow-citizens,  against  his 
express  desires,  a^  a  representative  in  the  National  Congress, 
although  at  each  time  his  party  was  in  a  decided  minority  in 
his  district.  He  had  been  elected  as  prosecuting  attorney, 
as  judge  of  the  common  pleas  and  circuit  courts,  as  a  mem- 
ber of  the  Supreme  Court  Commission  (in  which  capacity, 
however,  he  did  not  serve,  owing  to  the  declared  invalidity 
of  the  law  creating  the  commission),  and  had  been  appointed 
by  the  Governor  as  one  of  the  five  judges  of  this  court,  at 
the  time  of  its  establishment.  In  every  position  in  which 
he  served  he  had  acquitted  himself  with  honor  and  distinc- 
tion. His  public  labors,  therefore,  must  have  been  to  him 
a  source  of  eminent  satisfaction. 

His  private  and  domestic  life  was  not  less  productive  of 
content.  Blessed  with  an  abundance  of  means  conducive  to 
comfort,  surrounded  and  loved  by  a  happy  and  intelligent 
family,  for  whom  he  entertained  the  most  devoted  affection; 
possessed  of  the  confidence  and  esteem  of  his  neighbors,  and 
sustained  by  an  unfailing  trust  in  the  Savior  of  mankind,  of 
whom  he  had  long  been  a  consistent  follower,  there  was  ap- 
parently nothing  wanting  to  that  perfect  tranquillity  that  one 
may  hope  to  enjoy  amidst  such  favorable  environments.  Nor 
had  he  reached  the  goal   to  which  legitimate  ambition  and 
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the  voices  of  his  countrymen  were  directing  him.  Having 
received  at  the  hands  of  his  party  the  nomination  as  one  of 
its  candidates  for  the  Supreme  Bench  of  the  State,  he  was  not 
without  hope  of  seeing  that  nomination  ripen  into  an  elec- 
tion. Fitted  by  early  training  and  long  experience  at  the 
bar  and  on  the  bench  for  the  duties  of  that  exalted  station, 
it  was  but  meet  that  he  should  desire  to  round  out  in  that 
sphere  the  full  period  that  might  be  allotted  to  him.  But  it 
was  not  to  be  so.  The  fell  disease  that  so  unexpectedly 
ovei*took  him  hurried  him  on  to  a  premature  end,  and  all 
that  is  now  left  us  of  him  for  our  veneration  and  esteem  is 
the  memory  of  his  life  and  his  deeds. 

As  a  judge,  he  was  pure  and  just,  able  and  painstaking. 
None  but  the  highest  and  best  of  motives  ever  controlled  or 
animated  his  judgments.  No  feelings  either  of  friendship 
or  animosity  every  warped  or  biased  his  decisions.  His  sole 
guide  and  monitor  was  duty.  Though  firm  in  convictions 
deliberately  formed,  he  was  ready  to  acknowledge  error 
when  convinced  of  the  same.  He  preferred  to  be  right 
rather  than  to  be  consistent  for  the  mere  sake  of  consistency. 

Of  his  work  upon  this  bench  I  need  not  speak.  The 
fruits  of  his  labors  are  bound  up  in  the  first  four  volumes 
of  the  Appellate  Court  Reports,  and  there  they  will  remain 
to  bear  testimony  to  his  ability  and  patient,  honest  industry. 

As  a  man  Judge  New  was  endowed  with  many  admirable 
qualities.  Educated  under  the  tutelage  of  the  great  Alex- 
iander  Campbell,  he  imbibed  from  him  not  only  his  religious 
teachings  and  great  moral  precepts,  but  also  a  goodly  por- 
tion of  those  rare  intellectual  attainments  for  which  that  em- 
inent divine  was  so  justly  celebrated.  Trained  in  the  pro- 
fession of  his  choice  at  a  time  when  its  ethics  were  influ- 
enced by  men  like  Blackford  and  Davison  and  Newcomb, 
who  was  his  preceptor,  he  not  only  learned  the  fundamental 
principles  of  our  jurisprudence,  but  early  in  life  took  on 
habits  of  that  high-minded  professional  conduct  that  char- 
acterized him  throughout  his  entire  life. 

In  social  intercourse  he  was  always  a  gentleman.  He 
never  had  the  slightest  relish  for  anything  that  savored  of 
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obscenity  or  profanity.  Of  the  feelings  and  considerations 
of  those  with  whom  he  came  in  contact  he  was  scrupulously 
regardful  and  tender.  He  was  an  agreeable  companion  and 
a  faithful  friend.  His  life  was  a  conspicuous  exemplification 
of  the  tenets  of  the  golden  rule :  Whatsoever  ye  would 
that  others  should  do  unto  you^  do  ye  even  so  to  them.  He 
was  an  honest  man^  an  exemplary  citizen^  a  benefactor  of  bis 
race,  an  influence  for  good  to  all  with  whom  he  associated. 
I  am  glad  to  know  that  he  was  my  friend  and  I  his. 

His  life-work  is  ended.  He  has  rendered  his  Jast  judg- 
ment. His  record  is  complete.  It  has  been  transcribed  by 
the  recording  angel,  and  we  confidently  submit  it  to  the  scru- 
tiny of  that  higher  tribunal  whose  judgments  are  untainted 
with  error  but  tempered  with  mercy. 

It  is  ordered  that  the  memoir  and  remarks  be  spread  upon 
the  records  of  this  court. 

Piled  Nov.  30,  1892. 

HON.  MILTON  S.  ROBINSON. 

On  the  same  occasion  the  following  proceedings  were 
had  relating  to  the  death  of  Judge  Milton  S.  Robinson. 

John  W.  Lovett,  Esq.,  presented  a  memorial  and  the 
resolutions  of  the  Madison  county  bar,  as  follows: 

Milton  Stapp  Robinson  was  bom  at  Versailles,  Ind., 
April  20th,  1832.  His  father,  Col.  Joseph  R.  Robinson, 
was  a  lawyer  widely  known  for  his  integrity  and  cele- 
brated for  his  eloquence  as  a  speaker,  and  was  a  member 
of  the  convention  that  formed  the  present  Constitution  of 
the  State  of  Indiana. 

Judge  Robinson  received  a  common  school  education, 
and  under  the  judicious  instruction  of  his  father  studied 
for  the  profession,  and  was  regularly  licensed  to  practice 
law  under  the  old  Constitution  of  the  State  before  he  at^ 
tained  his  majority,  and  soon  after  was  admitted  to  prac- 
tice in  the  Supreme  Court  of  the  State  and  United  States 
Circuit  and  District  Courts. 

On  November  15th,  1851,  he  located  in  Anderson,  and 
commenced  the  practice  of  his  chosen  profession.    By 
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hia  energy,  as  well  as  his  inteiUgence  and  ability  in  the 
discharge  of  his  professional  duties,  he  soon  obtained  a 
large  and  lucrative  practice,  which  vvaa  continued  until 
tbe  breaking  out  of  the  great  rebellion,  when  he  entered 
the  array  as  lieutenant-colonel  of  the  Forty-seventh  Vol- 
unteer  Infantry,  after  having  twice  declined  a  colonel^j? 
comniisaion  tendered  him  by  Governor  MortoOj  giving  hia 
reasou  for  so  doing  inexperience  lo  military  matters.  He 
was  prominently  identified  with  the  fortunes  of  hia  regi- 
ment until  he  vras  promoted  by  Governor  Morton  to  the 
colonelcy  of  the  Seventy- fifth  Indiana  Infantry,  with 
which  regiment  he  remained  until  the  cloae  of  tbe  war^a 
part  of  the  time  commanding  with  signal  ability  the  brig- 
ade to  which  his  regiment  was  attached,  lie  participated 
in  the  great  battles  in  Tennessee,  Kontueky  and  Georgia^ 
prominent  among  which  were  Chicamauga  and  Mission- 
ary Ridge.  In  Marchj  1865,  he  was  breveted  brigadier* 
general  for  meritorious  service,  and  at  various  times  dur- 
ing his  service  he  received  special  mention  in  the  official 
reports  of  Generals  Thoraas,  Palmer,  Reynolds  and 
others  for  gallant  and  honorable  service. 

In  1856  he  became  an  active  and  prominent  Republi- 
can, serving  as  a  Presidential  Elector  for  the  Eleventh 
Congressional  District  In  the  winter  of  1861  he  waa 
elected  by  the  Inrliana  Legislature  a  director  of  the 
Northern  Prison*  In  1866  he  was  nominated  by  the  Re- 
publican party  as  Setiator  from  the  district  composed  of 
Madison  and  Grant  counties.  He  was  elected,  and  dur- 
ing the  sessions  of  the  Legislature  was  regarded  as  one 
of  the  leaders  of  his  party  in  the  Senate*  In  August, 
1874,  he  was  again  called  into  public  life,  being  nomi- 
nated by  his  party  for  Representative  of  tbe  Sixth  Con- 
gressional District  for  the  Forty-fonrth  Congress.  He 
was  elected  and  served  with  each  marked  ability  that  in 
1876  he  was  again  nominated  by  his  party  by  acclamation 
and  was  re-elected.  Daring  the  four  years  that  he  served 
in  Congress  he  was  always  found  at  his  post  of  duty,  and 
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established  a  reputation  as  a  conscientious,  careful  and  in- 
telligent legislator. 

On  the day  of  March,  1891,  he  was  appointed  by 

the  late  Alvin  P.  Hovey,  Governor  of  Indiana,  as  one  of 
the  judges  of  the  Appellate  Court,  and  served  as  such  up 
to  the  date  of  his  death,  which  occurred  at  his  home  in 
Anderson  July  28th,  1892.  He  was  nominated  for  the 
same  office  by  the  Republican  State  Convention  in  June, 
1892. 

On  January  1st,  1878,  he  associated  with  himself  in  the 
legal  business  John  W.  Lovett,  Esq.  The  firm  of  Robin- 
son &  Lovett  continued  until  the  year  1888,  when  Sanford 
M.  Keltner,  Esq.,  became  the  junior  member,  and  from 
that  time  the  firm  was  known  as  Robinson,  Lovett  & 
Keltner,  and  continued  until  March,  1891,  when  CoL 
Robinson,  was  appointed  as  one  of  the  judges  of  the  Ap- 
pellate Court. 

On  the  8th  day  of  July,  1856,  he  was  married  to  Al- 
mira  F.  Ballard,  who  died  a  short  time  after  his  return 
from  the  service.  On  the  27th  day  of  June,  1866,  he 
was  married  to  Louiza  A.  Branham^  who  died  in  the  year 
1890. 

Judge  Robinson  in  the  course  of  his  active  and  event- 
ful life,  earned  an  enviable  reputation  as  a  safe  counsellor 
and  painstaking  lawyer  and  a  bold  and  fearless  advocate. 
In  politics  he  continued  a  Republican  from  the  formation 
of  his  party  to  the  date  of  hi^ death,  and  so  distinguished 
himself  in  devotion  to  his  honest  convictions  as  to  enjoy 
the  respect  and  confidence  of  his  political  adversaries  that 
were  actuated  by  honest  and  unselfish  motives. 

In  society  he  was  known  and  appreciated  as  a  gentle- 
man of  liberal  views,  generous  impulses  and  social  quali- 
ties of  a  high  order,  and  his  high  character,  sincerity  and 
benevolence  endeared  him  to  the  people.  As  a  judge,  he 
was  impartial,  patient  and  able,  and  the  opinions  pre- 
pared by  him  are  clear,  forcible  and  logical.  From  his 
early  manhood  to  the  date  of  his  death  he  was  a  constant 
moraber  of  the  Presbyterian  church,  contributing  liber- 
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ally  of  his  means  to  its  support,  and  at  all  times  uphold- 
ing its  interests. 

REPORT  OF  COMMITTEE  ON  RESOLUTIONS. 

Anderson,  Ind.,  July  30^  1892. 

We  are  again  called  upon  to  chronicle  the  death  of  an- 
other of  our  members  in  the  person  of  Judge  Milton  S. 
Robinson,  who  departed  this  life  at  his  home  in  this  city 
July  28, 1892. 

Death  is  no  respecter  of  persons  and  makes  no  discrim- 
inations. He  lays  his  icy  touch  upon  prattling  infancy, 
the  freshness  of  youth,  the  vigor  of  manhood  and  those 
who  have  filled  the  full  measure  of  their  lives. 

The  span  of  Judge  Robinson's  life  was  only  three  score 
years,  but  they  were  years  of  activity  and  usefulness. 

As  a*resident  of  Madison  county  for  over  forty  years, 
the  character  he  had  sustained  during  these  years  among 
his  fellow  men  was  an  enviable  one,  free  from  stain  or  dis- 
honor. 

Judge  Robinson  was  a  kind  husband  and  indulgent 
father;  his  love  for  home  was  a  pre-eminent  character- 
istic of  his  nature. 

He  w^as  a  man  whose  every  energy  was  devoted  to  the 
material  and  moral  advancement  of  the  community  in 
which  he  lived.  No  progressive  step  looking  to  the  de- 
velopment of  Anderson  and  her  interests  has  been  taken 
in  the  last  thirty  years  that  did  not  receive  his  hearty  aid 
and  assistance. 

As  a  Christian  gentleman  his  character  is  to  be  emu- 
lated, with  a  heart  full  of  charity  for  the  poor  and  af- 
flicted, not  only  of  his  own  city,  but  elsewhere  ;  his  hand 
and  purse  were  always  open,  and  his  charity  was  dis- 
pensed with  an  honesty  of  purpose  that  no  one  could 
doubt. 

As  a  church  member  he  was  consistent,  earnest  and  de- 
voted ;  he  contributed  largely  of  his  means  not  only  to  the 
church  of  his  adoption,  but  to  others. 
Vol.  4.-39 
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As  a  soldier,  Judgb  Robinson's  career  is  written  in  the 
annals  of  his  country;  brave,  patriotic  and  devoted,  he 
discharged  in  the  fullest  measure  his  every  duty  as  a 
loyal  citizen. 

As  a  partisan  he  was  the  head  and  front  of  his  party  in 
this  county,  always  aggressive  and  fearless  in  argument, 
sarcastic  and  keen  in  his  attack  upon  his  antagonists,  but 
always  honest  and  conscientious  in  his  conversations  and 
declarations,  and  after  the  battle  was  over  was  always 
generous  to  his  political  opponents. 

As  the  representative  of  his  constituents  in  both  na- 
tional and  State  Legislatures,  he  discharged  every  duty 
imposed  upon  him  with  honesty  and  fidelity. 

As  a  lawyer  he  had  plucked  many  of  the  flowers  of 
success  that  lined  the  pathway  of  the  laborious  student 
and   practitioner.     He  was  earnest  and  sincere  in   his 
•practice,  loyal  to  his  clients,  aggressive  and  persistent  in 
the  management  and  conduct  of  his  cases. 

To  an  analytical  mind  and  a  clear  and  subtle  compre- 
hension of  the  science  of  the  law,  he  added  the  power  to  im- 
press his  convictions  upon  the  courts  and  justices  of  the 
country. 

As  a  justice  he  was  firm,  competent  and  industrious, 
and  his  decisions  able  and  well  digested. 

The  mission  of  Judge  Robinson's  life  is  ended ;  the  lau- 
rels and  wreaths  of  victory  achieved  and  worn  by  him 
through  patient  and  persistent  endeavor  were  well  earned 
and  well  deserved. 

His  virtues  will  be  cherished  long  in  our  memories,  and 
in  parting  from  him  we  can  but  feel  that  we  have  indeed 
lost  a  good  citizen,  kind  neighbor  and  generous  friend. 

Address  of  Mr.  John  W.  Lovett,  presenting  the  memo- 
rial and  resolutions : 

May  it  please  the  court :  As  the  representative  of  the 
Madison  County  Bar,  of  which  the  deceased  jurist  was  for 
so  many  years  a  leading  member,  I  rise  to  present  the  mem- 
oir and  resolutions  of  that  bar  in  commemoration  of  the  life 
and  character  of  the  late  Judoe  Robinson.     These  so  well 
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express  the  sentiments  and  feelings  of  his  associates  and  pay 
such  just  tribute' to  his  memory  that  extended  remarks  on 
my  part  in  presenting  the  same  would  be  superfluous.  I 
can  not,  however,  refrain  from  saying  that  my  long  and  in- 
timate relations  as  a  partner  with  the  deceased  in  the  prac- 
tice of  law  leads  me  to  unhesitatingly  endorse  every  word 
and  sentiment  of  the  resolutions.  No  lousiness  or  profes- 
sional partnership  brings  men  closer  together  than  those 
formed  for  the  practice  of  law.  The  motives,  purposes  and 
thoughts  of  each  partner  are  of  necessity  known  to  the  other. 
For  nearly  twenty  years  Judge  Robinson  and  myself  were 
associated  together  as  partners,  and  the  closest  bonds  of  in- 
terest and  friendship  existed  between  us,  and  during  that 
time  many  things  unknown  to  the  world  at  large  happened 
which  showed  his  generous  disposition  and  the  true  nobility 
of  his  character.  He  earnestly  felt  and  fully  appreciated 
the  obligations  that  devolved  upon  him  to  honestly  and 
faithfully  discharge  his  duties  as  an  attorney  at  law,  and  he 
regarded  courts  of  justice  and  the  juries  of  the  country  as 
the  instruments  for  righting  the  wrongs  of  mankind,  and 
scorned  to  use  his  ability  as  a  lawyer  or  prostitute  his  powers 
as  an  advocate  in  furtherance  of  fraud,  injustice  or  wrong. 
To  undertake  the  prosecution  of  a  case  he  must  have  been 
convinced  that  his  client  was  right,  and  once  satisfied  upon 
this  point,  it  mattered  not  whether  that  client  was  rich  or 
poor,  his  case  received  the  most  careful  attention  and  the 
best  and  closest  efforts  of  his  attorney.  When  engaged  for 
those  whom,  he  believed  to  be  wronged  and  oppressed  his 
zeal  was  such  and  his  interest  so  great  that  he  became  not 
merely  the  hired  advocate  of  his  client,  but  he  made  the 
cause  his  own. 

Judge  Robinson  was  generous  to  a  fault,  giving  to  all 
charitable  and  benevolent  enterprises  freely  and  gladly.  In 
dispensing  charity  he  did  so  without  ostentation,  and  his 
hand  was  ever  ready  to  assist  and  his  purse  was  open  to 
those  in  need.  One  of  the  principal  objects  of  his  charity 
was  the  needy  soldier  of  the  late  war.  Almost  daily  some 
old  veteran  bending  beneath  the  weight  of  years  and  infirmi- 
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ties,  found  his  way  to  the  office,  and  always  left  it  with  some 
provision  made  for  his  necessities  and  dreature  comforts. 
Another  characteristic  of  the  man  was  his  kindness  and  cour- 
tesies to  young  men  just  commencing  the  practice  of  the 
profession.  H^  was  always  ready  to  give  them  advice^  and 
aid  them  by  good  counsel,  and  when  despondent  they  might 
renew  their  courage  by  association  and  conversation  with 
him.  His  library  w&s  at  their  disposal,  and  he  was  glad  to 
see  them  gain  a  foothold  and  become  honorable  members  of 
his  chosen  profession. 

Judge  Robinson  was*  a  hero  to  stand  physical  pain  and 
suffering.  For  many  years  he  was  afflicted  with  acute  neu- 
ralgia. Yet  he  rarely  succumbed  to  its  influence  or  deserted 
his  post  of  duty  on  account  of  it.  Often  I  have  seen  him 
working  at  his  desk  in  the  office  or  at  his  place  in  court 
when  suffering  the  most  intense  pain,  and  when  most  men 
would  have  been  confined  to  the  room  if  not  to  their  beds. 
When  the  interest  of  his  client  demanded  it  he  stood  firmly 
at  his  post  as  a  soldier  stands  by  his  gun  in  the  heat  of  bat- 
tle, or  the  sailor  clings  to  the  mast  while  his  ship  is  beating 
before  the  storm. 

In  his  death  his  associates  have  lost  a  steadfast  friend ;  the 
State  a  distinguished  citizen  ;  the  profession  an  eminent  and 
honorable  member,  and  the  Bench  an  able  and  conscientious 
jurist.  On  behalf  of  the  Madison  County  Bar,  I  move  that 
the  memoir  and  report  of  the  committee  on  resolutions  of 
the  Madison  County  Bar  be  spread  upon  the  records  of  this 
court,  and  be  published  in  the  forth-coming  Volume  ot  its 

reports. 

Remarks  of  Judge  Black. 

Judge  Black  responded  for  the  court  as  follows: 

You  have  offered  a  just  and  deserved  tribute  to  the  char- 
acter and  public  services  of  our  deceased  brother.  Judge 
Milton  8.  Robinson. 

The  court  receives  the  memorial  and  resolutions  with  high 
appreciation  of  the  motives  which  prompt  their  presenta- 
tion.    All  that  you  have  said  of  him  we  heartily  confirm. 

Upon  the  creation  of  this  court  Judge  Robinson  was  ap» 
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pointed  one  of  its  first  members  by  the  late  Governor  Alvin 
P.  Hovey,  because  from  long  personal  acquaintance  he  knew 
him  to  be  well  qualified  and  in  every  way  worthy. 

He  brought  to  the  discharge  of  his  duties  here  a  mind 
well  suited  by  nature  to  the  judicial  function  and  disciplined 
by  study  and  practice  of  the  law.  He  was  a  very  useful 
member  of  the  court.  By  reason  of  his  long,  varied  and 
successful  practice  at  the  bar,  he  was  not  only  well  versed  in 
the  principles  of  substantive  law^  but  also  familiar  with  the 
those  questions  of  practice  in  trial  courts  which  continue 
with  great  frequency  to  be  presented  for  decision  in  our 
courts  of  appellate  jurisdiction.  He  was  also,  through  his 
services  at  the  bar  of  the  Supreme  Court,  well  acquainted 
with  its  rules  and  methods. 

His  acquired  qualification  for  the  office  of  judge  was  not 
solely  derived  from  the  study  of  law  books  and  services  for 
his  clients  in  his  office  and  in  the  courts.  His  life  had  been 
one  of  varied  experience  and  great  activity.  He  had  per- 
formed with  distinguished  honor  the  responsible  and  impor- 
tant duties  of  a  field  officer  of  volunteers  in  the  civil  war, 
and  he  had  served  with  great  credit  and  usefulness  in'  the 
Legislature  of  the  State  and  the  Congress  of  the  Nation. 
He  had  enjoyed  much  intercourse  with  men  in  high  and 
honorable  stations,  and  he  had  a  remarkably  extensive  ac- 
quaintance with  public  characters. 

In  all  his  relations  in  life  he  gained  the  cordial  good  will 
and  the  sincere  respect  of  his  fellow-men. 

From  the  beginning  of  his  service  on  this  Bench  he  per- 
formed his  full  share  of  its  labors.  He  had  the  habit  of  in- 
dustry. There  is  good  proof  of  this  in  his  opinions  pub- 
lished in  the  official  reports  of  our  decisions. 

The  unswerving  integrity  and  disinterestedness  which 
should  characterize  the  judge  were  constantly  manifested  by 
him,  with  an  absence  of  ostentation  which  proved  their  gen- 
uineness. 

He  was  never  forgetful  or  neglectful  of  the  effect  of  his 
decisions  upon  the  welfare  of  society. 

He  sought  to  declare  the  law,  but  was  disposed  to  brush. 
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aside  mere  technicalities  and  to  uphold  what  was  just  and 
right. 

In  his  intercourse  with  his  brethren  of  the  Bench^  as  with 
all  others^  he  was  frank,  courteous  and  generous.  A  sad 
sense  of  personal  loss  felt  by  us  at  the  announcement  of  his 
death  is  revived  by  these  proceedings.  While  we  deplore 
the  loss  of  a  patriotic  citizen  and  a  just  judge^  we  also  mourn 
the  departure  of  a  friend. 

For  the  preservation  of  evidence  of  the  high  regard  enter- 
tained for  Judge  Robinson  by  his  associates  at  the  bar  and 
on  the  bench,  these  proceedings  will  be  spread  upon  the  rec- 
ords of  the  court,  and  will  be  published  in  the  next  volume 
of  the  reports. 

Filed  Not.  30, 1892. 
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ABATEMENT. 
See  Plsading,  1,  2. 

ACCOUNTING. 

See  Pabtnsbship,  3. 

ACTION. 

1.  By  Father  for  Death  o/  Child. — Survkxil  of. —An  action  by  a  father  chaig- 
ing  thai  the  death  of  his  infant  child  was  caused  bj  the  negligence 
of  the  defendant  does  not  abate  with  the  death  of  the  father,  and  maj 
be  continued  in  the  name  of  the  executor.  Section  282,  R  S.  1881, 
provides  against  abatement  hj  death  in  cases  like  the  one  at  bar, 
in  which  action  is  given  for  causing  the  death  of  any  person. 

Penruylvania  Co.  v.  Iktvis,  61 

2.  Sajne, — Gomplaint.'-Fi'eedonPfrom  Contributory  Negligence.— Special  Avef 
ments, — Where  the  complaint  in  such  action  did  not  aver  in  general 
terms  that  the  parents  were  free  from  contributory  negligence,  but 
the  special  facts  ave'rred  showed  that  there  was  no  negligence  on  their 
part  contributing  to  the  injury,  it  is  sufficient  on  that  point.  76. 

3.  Same. — CompUxirU. — Negligence  of  Defendant. — Evidence.— Tor  the  suffici- 
ency of  the  allegation  in  the  complaint  charging  negligence  on  the 
part  of  the  defendant  railroad  company,  and  for  a  discussion  of  the 
evidence  showing  that  it  does  not  tend  to  prove  negligence  on  the  part 
of  the  company,  see  opinion.  lb, 

4.  Agreement  to  Accept  New  Note  in  Place  of  Old  Note  no  Bar  to  Action  on 
the  Old  Note, — Bmedy  for  Failure  to  Abide  by. — An  agreement  that  a 

^new  note  be  given  for  a  note  then  due,  payable  at  a  future  date,  is  no 
'defence  to  an  action  on  the  note  due,  unless  the  new  note  is  executed 
and  accepted  and  the  old  note  cancelled.    If  suit  is  brought  on  the 
old  note,  the  plaintiff  is  liable  in  damages  for  a  breach  of  his  agree- 
ment Brown  v.  Shelby,  477 

5.  Same. — Agreement  to  Forbear  to  Sue  not  a  Bar  to  an  Action  on  the  Original 
Contract.— A.  covenant  to  forbear  to  sue  on  a  note  for  a  definite  time, 
for  a  valuable  consideration,  is  valid,  but  can  not  be  plead  in  bar  to 
an  action  on  the  note  before  the  time  of  forbearance  has  elapsed. 
The  only  remedy  is  an  action  upon  the  covenant  for  damages.       J(. 

ADMISSIONS  AND  DECLARATIONS. 
See  Evidence,  3,  7. 
AFFIDAVIT. 
See  Jury,  3. 
ANIMALS. 
See  Railroad,  1  to  4, 15  to  17,  23  to  27 ;  Township,  3,  4. 
1.   Impou-nding  of. — Notice  to  Owner. — How  Given. — The  taking  up  and  im- 
pounding of  animals  is  a  stntntory  proceeding,  expartein  its  character, 
and  a  strict  compliance  with  the  substantial  provisions  of  the  stat- 

(615) 
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ute  is  necessary  to  the  validity  of  such  proceedings.  A  notice 
posted  up  in  three  of  the  most  public  places  in  the  township  in 
which  the  animals  were  taken  up,  but  which  did  not  set  out  the 
owner's  name,  nor  show  that  it  was  unknown,  was  insufficient  under 
section  2640,  R.  S.  1881 .  If  the  owner's  name  was  known  to  the  party 
taking  up  the  animals,  it  was  his  duty  under  said  section  to  notify 
him  in  writing,  and  if  unknown,  such  fact  should  have  been  stated 
in  the  notices  posted  up.  Forsyth  v.  Walch^  18i^ 

2.  Running  at  Larg^, — Escaping  from  Enclosure. — Act  of  March  7ih,  1887 , 
Constnied. — Animals  escaping  from  an  enclosure  in  which  they  have 
been  placed  for  the  purpose  of  confining  them,  and  which  the  owner, 
when  he  learns  of  their  escape,  endeavors  to  recover,  can  not  be  re- 
garded as  animals  "  running  at  large,"  within  the  meaning  of  the  act 
of  March  7th,  1887  (Acts  of  1887,  p.  38).    Stephenson  v.  Ferguson,  BSO 

ANSWERS  TO  INTERROGATORIES. 

See  Negligence,  5 ;  Ratlboap,  20. 

APPEAL. 

See  Justice  of  the  Peace,  3 ;  Pba^ice,  13. 

1.  When  Qwuivm  not  to  be  Oonsidei'td, — A  question  not  assigned  as  a  rea- 
son for  a  new  trial  can  not  be  considered  on  appeal. 

^  Carico  v.  Moore,  SO 

2.  When  Governed  by  DecedenU^  Estates  J^aiutc—The  sections  of  the  sUt- 
ute  concerning  decedents'  estates  relating  to  appeals  are  applicable 
only  to  appeals  from  decisions  rendered  in  pioceedings  provided  for 
in  that  statute,  and  have  no  relation  to  cases  prosecuted  independ- 
ently of  that  statute.  Louisville,  etc.,  E.  W,  Co.  v.  Etzler,  31 

3.  Decedents^  Estates. — Injunction,— W/ien  Chanted. — When  an  appeal  is 
taken  by  an  administrator  from  the  allowance  of  a  claim  against  his 
decedent's  estate  for  a  monument  which  is  about  to  be  erected  in 
memory  of  decedent,  this  court  will  not  enjoin  the  erection  of  the 
monument,  since  the  granting  or  refusal  to  grant  an  injunction  can 
not  afiect  the  matters  in  issue  on  appeal.  Such  relief,  if  desired, 
must  be  sought  in  another  court  of  original  jurisdiction. 

Lexvis  V.  FiUion,  105 

4.  Decision  of  Supreme  Court. — Law  of  Case  on  Subsequent  Appeal — ^The  de- 
cision of  the  Supreme  Court  in  a  cause  continues  to  be  the  law  of  the 
case  on  a  subsequent  appeal  to  the  Appellate  Court. 

Dipert  v.  Jones,  158 

5.  From  General  Term  to  Appellate  Court. —  What  Questions  Considered. — 
Where  there  is  an  appeal  from  a  judgment  at  special  term  to  the  gen- 
eral term,  and  there  is  an  appeal  from  the  judgment  at  the  general 
term  to  this  cojurt,  assigning  as  error  the  affirmance  of  the  judgment 
appealed  from,  only  such  questions  as  were  presented  at  the  general 
term  will  be  considered  on  appeal.  Hubbard  v.  BeU,  180 

6.  Cause  Originating  Before  Justice. — Forcible  Entry  and  Detainer. — Money 
Judgment  Simply. — In  an  action  commenced  before  a  justice  of  the 
peace  for  the  alleged  forcible  entry  and  detainer  of  a  tract  of  land 
and  for  dalhages  for  its  detention,  where  on  appeal  to  the  circuit 
court  judgment  was  rendered  in  favor  of  the  plaintiff  for  fifteen  dol- 
lars and  costs,  and  nothing  was  stated  in  the  judgment  about  the 
land,  it  must  be  regarded  as  simply  a  money  judgment,  and  being 
for  less  than  fifty  dollars,  exclusive  of  interest  and  costs,  an  appeal 
will  not  lie  to  the  Appellate  Court.  In  such  a  case  the  amount  of 
the  judgment  must  control  in  determining  whether  an  appeal  will 
lie-  Duckworth' Y.  Mosier,  £67 
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7.  Failure  of  Oountel  to  Return  Records. —  Violation  of  Rule. — Ajfirmanee  •/ 
Judgment, — Where  counsel  for  appellant  procured  the  records  aiqd 
papers  in  a  case  on  file  in  the  clerk's  office  of  tho  Supreme  Court,  and, 
in  total  disregard  of  repeated  orders  to  return  said  records  kept  them 
in  his  possession  beyond  the  time  allowed  by  the  rules  of  this  court, 
without  sufficient  excuse  or  reason  therefor,  for  such  conduct  and 
violation  of  said  rules,  the  court  affirmed  the  judgment,  and  overruled 
a  motion  to  h§i  aside  the  affirmance  of  the  judgment. 

Vice  V.  Jones,  426 

8.  Record, —  Uncertainty  om  to  Nature  of  Lsues. — Court  will  not  Examine  into 
Causea  Assigned. — Where  a  motion  was  filed  to  strike  out  certain  por- 
tions of  paragraphs  of  a  complaint,  but  it  does  not  appear  from  the 
record  what  portions  of  the  complaint  were  struck  out,  or  what  por^ 
iions  referred  to  in  the  motion  were  retained,  the  Appellate  Court, 
being  unable  to  determine  the  exact  character  of  the  issue  tried,  can 
not  satisfactorily  and  properly  examine  into  the  reasons  assigned  for 
a  new  trial.  Fairbank  v.  Lorig,  461 

9.  Brief. — Sufficiency  of. —  What  Must  Contain. — A  brief  which  does  not 
contain  both  the  questions  for  decision  and  an  argument  or  state- 
ment of  the  infirmitv  of  the  rulings  relied  upon  for  a  reversal,  is  not 
sufficient  to  fulfill  the  requirements  of  the  law. 

Acra  V.  Comforth,  496 

10.  Suffideney  of  Evidence  to  Sustain  Verdict. — A  judgment  will  not  be  dis- 
turbed on  appeal  where  the  assignment  of  error  is  that  the  verdict 
was  not  sustained  by  the  evidence,  if  there  is  any  evidence  tending  to 
support  the  verdict.    For  sufficiency  of  evidence,  see  opinion. 

First  Nat'l  Bank  v.  Williams,  601 

11.  Lets  than  $50  in  Controversy, —  Validity  of  Municipal  Ordinance. — In  an 
action  by  a  city,  commenced  before  its  mayor,  to  recover  a  penalty 
for  the  violation  of  its  ordinance,  where  the  defendant  appeals  from 
a  judgment  of  less  than  fifty  dollars,  and  does  not  controvert  the  va- 
lidity of  such  ordinance,  the  Appellate  (or  Supreme)  Court  has  no 
jurisdiction  of  the  case,  and  will  dismiss  the  appeal. 

Ridge  v.  City  of  Crawfordsville,  61S 

12.  Same. — Jurisdiction  Conferred  by  CcMsent. — Power  of  Court  to  Pass  on  Right 
of  Appeal. — Parties  to  an  appeal  can  not  by  consent  confer  jurisdic- 
tion on  the  court  to  which  the  appeal  is  taken  ;  but,  notwithstanding 
the  lack  of  jurisdiction,  such  court  has  the  power  to  decide  the  right 
of  appeal,  and  announce  authoritative  adjudications  witl^  reference 
thereto.  lb, 

APPELLATE  COURT. 
^  See  Pabtnebship,  4. 
Ancillary  Proceedings. —  When  Granted. — The  Appellate  Court,  or  a  judge 
thereof  in  vacation  or  recess,  has  the  authority  possessed  by  the  Su- 
preme Court,  or  judges  thereof,  in  vacation  or  recess,  to  stay  proceed- 
ings, issue  injunctions,  etc.,  and  do  other  acts  in  aid  of  its  jurisdic- 
tion, or  to  enforce  its  judgments  or  orders.  Such  authority  is  ancil- 
lary to  appellate  jurisdiction,  and  is  not  exercised  unless  to  preserve 
the  rights  involved  in  a  cause  pending  on  appeal. 

Lewis  V.  FiUion,  105 
ARREST  OF  JUDGMENT.  * 

See  Costs. 

1.  Joint  Motion. — Effect  of. — A  joint  motion  in  arrest  of  judgment  by  all 
the  defendants  can  not  be  sustained  as  to  a  part  only. 

Van  Qundy  v.  Carrigan,  S3S 

2.  Same. —  When  Motion  can  be  Resorted  to, — Defect  in  Pleadings, — A  motion 
in  arrest  of  judgment  can  only  be  resorted  to  for  a  defect  in  the 
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Z  pleadings  not  cared  hj  the  verdict  or  finding  or  the  statute  of  amend- 
ments or  waived  by  failure  to  demur.  lb. 
3.  Action  Originaiing  B^ore  Justice, — Complavnt,'^^K%lling  of  ^ntmoZs.— J.6- 
sence  of  Averment  as  to  CotUiibtUory  Negligence. — RailroadL — In  a  common 
law  action  commenced  before  a  justice  of  the  peace  against  a  railroad 
company  for  negligence  in  killing  the  plaintiff's  mule,  the  complaint 
will  be  held  defective  when  attacked  by  a  motion  in  arrest  of  judg- 
ment, when  it  contains  no  averment  that  ihe  killing  complained  of 
was  without  the  contributory  fault  or  negligence  of  the  plaintiff. 
While  the  same  strictness  of  pleading  is  not  required  in  cases  origi- 
nating before  a  justice  of  the  peace  as  in  those  commenced  in  the  cir- 
cuit court,  still,  where  there  is  a  failure  in  an  action  instituted  before 
a  justice  to  plead  some  independent  fact  essential  to  a  recovery,  the 
omission  is  fatal,  even  on  a  motion  in  arrest  of  judgment. 

Cincinnati,  etc,  R.  n.  Co,  v.  Stanley^  S64 

ASSAULT  AND  BATTERY. 
See  Evidence,  6;    Pleaddvo,  4. 

ASSESSMENT  OF  DAMAGES. 

See  Repi^evik,  4. 

ASSIGNMENT  FOR  BENEFIT  OF  CREDITOBa 

See  Tbusts  Am>  Trustee,  2. 

ASSIGNMENT  OF  ERROR. 

1.  When  Joint  Assignment  of  will  not  be  Considered, — An  assignment  of  er- 
ror which  is  not  good  as  to  all  who  unite  therein  is  not  good  as  to 
any  of  them,  and  a  separate  error  against  one  of  several  appellants  is 
not  presented  by  such  joint  assignment.  Hubbard  v.  BeU,  180 

2.  When  Must  be  Filed, — AmeTidment^  When  AUowed, — Where  an  assign- 
ment of  error  is  not  based  upon  a  question  reserved  in  the  court  be- 
low, leave  to  amend  the  assignment  will  not  be  granted,  unless  due 
diligence  was  used  in  the  first  instance  to  make  the  assignment  com- 
plete, and  in  criminal  actions,  as  well  as  civil,  assignments  of  error 
must  be  filed  within  a  year  from  the  date  of  the  judgment  below,  and 
an  amendment  which  would  amount  in  effect  to  a  new  assignment 
can  not  be  made  beyond  such  tiiue.  State  v.  Boss,  4SO 

ATTACHMENT. 
See  Special  Finding. 

1.  Lien  of — Following  Proceeds  of  Piaperty  Attached. — IHorUg  to  Subsequent 
Execution. — Proceedings  Supplementaiy.  —  Sale  of  Attached  Property  by 
Agreement  of  Parties. — Where  a  writ  of  attacnment  was  levied  upon  a 
number  of  hogs,  and  by  agreement  between  the  debtor  and  tne  at- 
taching creditor,  the  hogs  were  sold  by  a  third  party,  to  whom  the 
sheriff  intrusted  them  for  that  purpose,  and  the  money  realized  from 
the  sale  was  paid  to  the  clerk  of  tne  court,  the  lien  of  the  writ  was 
transferred  from  the  hogs  to  the  money,  and  the  fund  could  not  be 
subjected  by  proceedings  supplementary  to  execution  (the  issnance  of 
the  execution  being  subsequent  to  the  delivery  of  the  writ  of  attach- 
ment to  the  sheriff)  to  the  payment  of  another  judgment  against  the 
debtor.  The  hogs  were  still  in  eustodia  legis  when  the  sheriff  permit- 
ted the  third  party  to  sell  them.  He  was  the  mere  servant  or 
agent  of  the  officer.  Property  may  be  sold  by  agreement  of  the  par- 
ties to  the  record  without  pursuing  all  the  stepy  named  in  the  statute. 

First  NaCl  Bank  v.  Stanley,  91S 

2.  Sufficiency  of  Affidavit — Quashing  Writ.— The  affidavit  required  as  the 
basis  of  attachment  proceedings  must  show  a  certain  state  of  facts, 
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and  where  sach  affidavit  is  not  so  defective  as  to  prejudice  the  sah- 
stantial  rights  of  the  defendant,  the  writ  of  attacnment  will  not  be 
quashed.  Fairbank  v.  Lorig,  4SI 

3*  Court  Intlruding  Jury  to  Find  for  Qamiahee  Defendant,  When  May. — 
Where  the  evidence  shows  that  the  garnishee  defendant  was  not  in- 
debted to  the  principal  defendant,  and  showed  no  property  belonging 
to  him  at  the  time  the  attachment  proceedings  are  commenced,  and 
there  is  no  evidence  of  fraud  or  bad  faith,  the  court  may  instruct  the 
jorj  to  find  for  such  garnishee  defendant.  Wiles  v.  Lee,  579 

ATTORNEY  AND  CLIENT. 

Action  for  Attorney's  Fees, — Employment  by  UnatUhorixed  Attorney, — Where 
plaintiff's  claim  was  for  legal  services  alleged  to  have  been  rendered 
for  U.,  and  such  services  were  rendered  at  the  request  of  C,  who 
.  was  not  employed  or  recognized  by  U.  as  his  attorney,  there  can 
not  be  a  recovery.  An  attorney  must  first  have  employment  himself 
before  he  can,  by  the  procurement  of  assistant  counsel,  bind  or  pledge 
the  credit  of  another  for  the  payment  of  assistant  counsel. 

Brown  v.  UnderhiUf  77 
ATTORNEY'S  FEES. 
^  See  Attorney  and  Cuxnt;  Divo&cb. 

BANKS. 

1.  Forged  Order  for  Money. — Discount  of  by  Bank. — Payment  of  by  Bank  on 
vkich  it  was  Drawn. — Recovery  of  Amount  so  Patd.-^ Where  a  forged  in- 
strument of  writing  for  the  payment  of  money  drawn  on  a  bank  in  C. 
was  endorsed  in  blank  by  the  party  who  had  forged  the  same,  and 
was  discounted  by  a  bank  in  L.,  and  was  sent  by  the  latter  bank  to 
its  correspondent  at  C,  endorsed  '*  for  collection,"  and  was  paid  by 

.  the  bank  at  C,  the  amount  so  paid  by  the  bank  at  C.  may  be  recov- 
ered by  it  from  the  bank  at  L.,  as  the  endorsement  of  said  bank, 
whatever  its  purpose,  would  tend  to  divert  inauiry  and  scrutiny  on 
the  part  of  the  bank  at  C,  and  would  give  to  tne  paper  the  appear- 
ance of  a  genuine  transaction.  The  fact  that  the  paper  was  endorsed 
for  collection  can  not  materially  affect  the  question  of  laches. 

First^NaVl  Bank  v.  First  NaVl  Bank,  $56 

2.  Same. — Notice  to  Bank  Discounting^  of  Forgery. — Complaint. — Answer. — 
Where  the  complaint  in  such  action  alleged  that  the  defendant  was 
notified  by  the  plaintiff  of  the  forgery  as  soon  as  it  learned  the  fact, 
an  answer  averring  that  the  defendant  was  not  notified  of  the  forgery, 
and  did  not  have  any  knowledftre  of  it  for  twenty  days  after  tlie  pay- 
ment was  made  by  the  plaintiff's  bank,  does  not  state  a  good  defence 
to  the  complaint.  What  is  a  reasonable  notice  depends  upon  the 
circumstances  of  the  case.  Mere  space  of  time  is  not  important  un- 
less it  be  made  clearly  to  appear  that  the  defendant  will  be  put  to 
more  liability,  trouble  or  expense  by  a  restitution  then  than  if  notice 
had  been  received  earlier.  lb, 

BASTARDY. 
1.  Personal  Judgment. — Constructive  Notice. — A  personal  judgment  in  a 
bastardy  case  upon  a  constructive  notice  is  void.  A  judgment  of  fili- 
ation in  such  a  case  is  designed  to  furnish  the  basis  of  a  judgment  for 
personal  recovery,  and  it  has  no  other  office  or  function.  It  does  not 
affect  the  condition  or  status  of  the  parties  in  any  other  manner. 
The  judgment  being  personal,  it  can  not  be  upheld  as  fixing  the  lia- 
bility of  a  defendant,  unless  the  court  had  jurisdiction  of  his  person. 
The  warrant  takes  the  place  of  the  summons  in  ordinary  civil  ac- 
tions. Beckett  v.  State,  ex  rel.,  1S6 
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2.  Eoidence. — Relevancy  of.-^Exdusion  of, — Eevenible  Error. — In  an  action 
for  bastardy,  where  the  defendaut  had  testified  that  he  was  absent 
from  the  town  where  the  child  was  begotten  from  the  3d  to  the  18th 
of  a  certain  month,  covering  the  time  within  which  the  child  was 
said  to  have  been  begotten,  it  was  proper  for  the  plaintiff,  on  rebuttal, 
to  prove  that  the  defendant  was  in  said  town  on  the  tenth  of  said 
month,  said  evidence  tending  to  weaken  the  foundation  of  his  alibi. 

Stale,  ex  rel.,  ▼.  Taylor,  296 

BILL  OF  EXCEPTIONS. 
See  Instbugtioms  to  Jubt,  1 ;  Pbactice,  13. 

1.  Apparent  Omistion  of  Evidence. — Supreme  Court. — Although  a  bill  of  ex- 
ceptions concludes  with  the  usual  formula,  "  this  was  all  the  evidence 
given  in  the  case,"  yet  if,  on  the  face  of  the  bill,  there  is  an  apparent 
omission  of  evidence,  the  Supreme  Court  will  not  consider  or  decide 
any  question  which  depends,  for  its  proper  decision,  upon  the  evi- 
dence in  the  cause.  Evansville,  etc.,  Ji.  E,  Co.  v.  Kendall,  460 

2.  Filing. — A  bill  of  exceptions  is  no  part  of  the  record  unless  it  is  filed 
in  the  court  below  ;  and  a  certificate  of  the  clerk  "  that  the  above  and 
foregoing  transcript  contains  true  and  complete  copies  of  all  the  pa- 
pers and  entries  in  said  cause,"  does  not  show  that  a  bill  of  excep- 
tions inserted  in  the  transcript  has  been  filed.      Morgan  v.  East,  5C7 

BILL  OF  EXCHANGE. 

1.  Sm  Payable  on  Demand. —  Character  of.  —  Foreign  BUI — A  bill  of  ex- 
change, payable  on  demand,  is  in  the  nature  of  a  bank  check,  and  is 
intended  to  be  paid  without  delay,  having  in  view  the  reasonable 
convenience  of  the  holder;  and  this  rule  applies  to  a  bill  payable 
in  a  foreign  country.  Angaletos  v.  Meridian  NaVl  Bank,  S7S 

2.  Same — Negotiability. — Circulation  of, — Bills  of  exchange,  payable  on  de- 
mand«  are  negotiable,  though  not  intended  for  general  circulation, 
and  may  be  put  into  the  arteries  of  trade  and  supply  commerce 
with  aliment  in  the  journey  to  their  destination.  lb. 

3.  Same. — Putting  into  Circulation.— Holder  Must  Without  UnreasonabU  De- 
lap.— The  holder  of  a  bill  of  exchange  is  bound  to  pnt  it  into  cir- 
culation without  unreasonable  delay  or  forward  it  to  the  drawee  for 
acceptance  or  payment,  as  the  case  may  be.  16. 

4.  Same. — A  YearU  Delay  in  Circulation, — If  a  foreign  bill  of  exchange, 
payable  on  time,  isJcept  in  circulation  for  a  year  or  even  more,  such 
delay  in  presenting  it  will  not  discharge  the  drawer.  lb. 

6.  Same. — Burden  to  Show  Excuse  for  Delay  in  Presenting  for  Payment. — 
The  burden  is  on  the  holder  of  a  bill  of  exchange,  where  its  pre- 
sentment has  been  delayed,  to  show  an  excuse  for  such  delay.         lb, 

6.  Same. — Memorandum  Attached  to  Bill, —  When  does  not  Show  Excuse  for  De- 
lay.— A  memorandum  attached  to  a  bill  of  exchange,  stating  the 
names  of  the  drawer,  the  drawee,  the  payee,  the  amount  and  date, 
and  that  a  duplicate  would  be  issued  after  six  months  if  the  original 
be  lost,  does  not  show  an  excuse  for  an  unreasonable  delay  in  present- 
ing it  for  payment.  J^, 

7.  Same. — Isming  Foreign  Bills  in  Sets. —  Cbject  of. —  Piyment  of  one.  Payment 
of  all  the  *St^— The  issuance  of  a  foreign  bill  of  exchange  in  a  set  of 
three  is  to  guard  against  accidental  delay  in  the  mails  and  to  in- 
sure safe  transmission ;  and  the  whole  set  constitutes  one  bill,  and 
the  discharge  of  any  one  of  the  three  discharges  all  of  them.        lb, 

8.  S(ime. —  Delay  in  Presenting  Original — Issuance  of  Duplicate. — Delay  in 
presenting  the  orisfinal  of  a  foreign  bill  of  exchange  for  payment 
will  not  be  excused  by  reason  of  the  fact  that  such  bill  is  issued  in 
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duplicate,  and  delay  in  presenting  the  original  will  relieve  the 
drawer  from  liability  on  the  duplicate.  lb. 

9.  Same, — Deiay  Diteharging  Drawer, — Drawee  StiU  LiabU,—A  delay  which 
discharges  the  drawer  does  not  necessarily  discharge  the  drawee,  if 
the  latter  has  funds  of  the  drawer  in  his  hands  against  which  the 
bill  was  drawn.  lb, 

BONA  FIDE  PURCHASER. 
See  PB0MI8S0RY  Note,  3 ;  Titlk. 
BOND. 
See  iNjiTNcnoN ;  Replevin,  2,  7  to  10. 
•  BRIDGES. 
^       See  Township,  1,  2. 
OotUribulion  Frcm  Township  to  County, —  When  Enforceable, — Contribution  for 
the  building  or  repairing  of  bridges,  the  cost  of  which  exceeds  sev- 
enty-five dollars,  can  not  be  enforced  against  the  township  in  which 
the  bridge  is  situate,  except  where  the  township  trustee  institutes 
such  proceedings  for  building  or  repairing  by  giving  notice,  as  re- 
quired by  statute,  to  the  boaid  of  commissioners  of  the  necessity  of 
such  building  or  repairing.  Board,  etc,,  v.  MUcheltree  Tp,,  4£4 

BURDEN  OF  PROOF. 

See  ComcoK  Cabbieb,  1 ;  Pbomissoby  Note,  3. 

CARE  AND  SUPPORT. 

See  CONTBACT,  1. 

CARRIER  AND  PASSENGER. 
See  Railboad,  12, 13,  28  to  30. 
CASES  DISTINGUISHED. 
Kurtz  V,  Frank,  76  Ind.  694,  and  Wilson  v,  Ensworth,  86  Ind.  399,  dis- 
tinguished. Saxon  V.  Wood,  S4S 
Chaplin  v.  Baker,  124  Ind.  386,  distinguished. 

McFadden  v.  Schroeder,  SOS 
COMMISSION. 
See  Real  EerrATE,  1. 
COMMON  CARRIER. 

1.  Destrfietion  (^  Ooodn  in  Transit  by  Fire, — Gonlrad  Lvmiiing  Oarrier'a  Lia- 
bility,— Action  Must  be  Upon. — Negligence, — Burden  of  Proof, — Where  an 
owner  of  goods  when  he  delivered  the  same  to  a  common  carrier  for 
shipment  received  and  accepted  a  bill  of  lading  therefor  which 
contained  a  stipulation  against  the  carrier's  liability  for  loss  by  fire, 
and  the  goods  were  so  destroyed,  an  action  against  the  carrier  for 
their  loss  must  be  instituted  on  the  contract  and  not  on  the  common 
law  liability.  The  burden  of  proof  in  such  an  action  would  be  on  the 
owner  to  establish  negligence. 

Indianapolis,  etc,  R,  W,  Co,  v.  Forsythe,  S£6 

2.  Same. — Right  to  Limit  Liability.^ Speeiai  Contract. — Negligenoe  — A  com- 
mon carrier  may,  by  special  contract,  limit  his  common  law  liability 
as  an  insurer  for  damages  not  occasioned  by  his  own  negligence. 
Fire  which  does  not  occur  through  the  carrier's  fault  is  a  casualty 
against  which  he  may  exonerate  himself  from  responsibility  by  con- 
tract with  the  shipper.  As  to  whether  or  not  the  carrier  was  guilty 
of  negligence  is  a  lact  for  the  jury.  Negligence  can  not  be  inferred 
from  the  mere  fact  that  the  fire  occurred  while  the  goods  were  in  the 
carrier's  possession  and  in  transit  when  there  is  a  contract  exempting 
the  carrier  from  liability  as  an  iasvifer.  ^^' 
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3.  Lo9t  of  Baggagt.^~LimUatvm  </  LiahUUy  as  to  Anumni  of  Loss, — JEffeet  tf  on 
Right  of  Beeovery, — The  defendant  railroad  companj,  in  consideration 
of  a  sum  paid  to  it  by  the  plaintiff,  undertook  to  safely  carry  the 
plaintiff  and  her  baggage  from  Portland,  Oregon,  to  Indianapolis^ 
Indiana,  by  way  of  its  own  road  and  connecting  lines.  The  ticket 
contained  the  following  words :  **  None  of  the  companies  represented 
in  this  ticket  will  assume  any  liability  on  baggage  except  lor  wear- 
ing apparel,  and  then  only  for  a  sum  not  exceeding  $100."  Follow- 
ing this  was  the  signature  of  the  general  passenger  agent,  and  im- 
mediately after  that  the  following :  '*  X  agree  to  the  above  contract. 
Mrs.  Osceola  Kicholai."  When  the  trunk  reached  its  destination 
it  was  discovered  that  a  sealskin  sacque,  jewelry,  etc.,  of  the  value  of 
three  hundred  dollars  had  been  abstracted  en  rotUe. 
Held,  that  where  the  exemption  provided  for  by  contract  is  not  for  loss  or 
damage  from  a  particular  cause,  but  as  to  amount  only  (as  in  the  case 
at  bar),  and  the  carrier  will  not  account,  nor  attempt  to  account  for 
a  refusal  to  deliver  ihe  property  which  it  undertook  to  safely  carry, 
the  presumption  is  that  there  has  been  negligence  on  the  part  of  the 
carrier,  and  the  plaintiff  may  recover  the  lull  amount  of  the  loss  she 
has  sustained.  Louisville,  etc,  R.  W,  Co,  v.  Nicholai,  119 

CONSIDERATION. 
See  Contract,  3,  9;   Infant,  4;    Marriage  Contract;    Promibsoby 

Note,  4,  5. 

CONTINUANCE. 

See  Witnesses,  2. 

1.  AppHeation  for. — Sickness  of  Attorney. -^V^here  application  ior  a  con- 
tinuance is  made  on  account  of  the  sickness  of  an  attorney  employed 
in  the  case,  but  such  application  does  not  disclose  how  long  said  at- 
torney has  been  sick,  and  whether  other  counsel  might  not  have  been 
employed  to  take  charge  of  the  case,  the  application  will  not  be  suf- 
ficient to  warrant  a  continuance.  Board,  etc.,  v.  Brown,  288 

2.  Same. — Privaie  ArrangemeirUs  Between  Attorneys  as  to  Notice  qf  THal, — Noi 
Binding  on  Court. — The  court  can  not  be  bound  by  the  private  ar- 
rangements of  counsel  among  themselves  as  to  sending  each  other 
notice  of  the  time  of  trial,  and  any  breach  of  such  arrangements  will 
not  work  a  continuance.  lb, 

CONTRACT, 
See  Common  Carrier,  2 ;  Set-Off,  1. 
1.  Care  and  Support.— Breach  of. — Measure  of  Damages, — Bxpeetaney  (f  lAfo, 
— Claim  Against  Estate. — Where  a  mother  deeded  to  her  daughter  an 
interest  in  a  certain  farm  in  consideration  of  the  daughter's  agree- 
ment to  support  and  care  for  her  during  the  remainder  of  her  life- 
time, the  contract  for  care  and  support  was  a  continuing  one,  and 
upon  a  breach  thereof  the  mother  had  a  right  to  recover  full  and 
final  damages,  including  the  entire  expense  for  such  support  and 
care,  not  only  from  the  date  of  the  breach  to  the  commencement  of 
the  action,  but  during  the  remainder  of  her  life.  It  is  immaterial 
whether  the  breach  occurred  from  some  cause  during  the  life  of  the 
daughter,  or,  as  in  this  instance,  because  of  her  death.  In  the  latter 
case  the  remedy  would  be  against  her  estate.  The  value  of  the  sup- 
)ort  yet  due  the  mother  is  not  to  be  measured  by  the  value  of  the 
ands  she  conveyed  to  her  daughter  in  consideration  of  such  support. 

SJwver  V.  Myricl,  7 
Same.— Excessive  Allowance. —  What  is  not — Where  the  breach  occurred 
when  the  mother  was  advanced  in  years,  and  the  evidence  showed 
that  until  the  end  of  her  expectancy  of  life  there  would  be  a  i^eriod 
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of  at  least  five  years  of  a  failure  to  maintain  and  support  her,  and 
that  such  care  and  support  was  worth  $192  a  year,  an  allowance  of 
$800  against  the  daughter's  estate  can  not  be  regarded  as  an  exces- 
Biye  allowance.  lb, 

3.  Same^— Consideration, — Indeterminate  Value. — Fraud. — Where  the  con- 
sideration of  a  contract  is  agreed  upon  between  the  parties,  and  the 
same  is  of  an  indeterminate  value,  the  courts  will  not  substitute 
their  judgment  for  that  of  the  parties,  but  will  uphold  the  contract 
unless  it  be  tainted  with  fraud.  lb. 

4.  Action  upon  Insttyment.  —  Agreeing  to  Become  Surely.  —  Complaint. — 
Parties. — In  an  action  upon  the  following  writing:  "Mr.  C.  C. 
Smith :  Sir— If  it  is  agreeable  with  you,  let  Joshua  Hill  have  one 
wagon  on  time,  and  I  will  go  on  note  with  him  as  surety.  Yours, 
etc.,  S.  P.  Webster," — the  complaint  alleging  the  delivery  of  the 
wagon  to  Hill  ^lely  on  the  credit  of  Webster,  and  the  execution  of  a 
note  by  H.,  and  the  refusal  of  W.  to  sign  the  same  as  surety,  and  the 
insolvency  of  H., — it  was  proper  to  describe  the  note  in  the  com- 
plaint, but  it  was  not  necessary  to  set  out  a  copy  of  the  same,  as  it 

,  was  not  the  foundation  of  the  action.  It  was  not  necessary  to  make 
H.  a  party  to  the  action,  as  W.  could  not  be  entitled  to  have  H.  sued 
with  nim  without  becoming  a  joint  maker  of  the  note  with  him. 

Webster  v.  Smith,  44 

5.  Same. — Promise  of  Suretyship. — Notice  of  Acceptance. — Formal  Demand. — 
If  W.  was  not  bound  to  take  notice  that  his  promise  had  been  ac- 
cepted, be  became  bound  immediately  upon  the  receipt  of  the  no- 
tice, as  alleged  in  the  complaint,  to  sign  the  note  as  surety,  and  he 
was  so  bound  continuously  thereafter.  It  was  not  necessary  to  aver 
in  the  complaint  that  a  formal  demand  had  been  made  by  the 
plaintiff.  16. 

6.  Same. — Promise  of  Suretyship. — Scope  of. —  What  does  not  Belease  Prom- 
isor.— The  fact  that  the  note  of  H.  showed  that  the  sale  of  the  wagon 
to  him   was  a  conditional   sale,  the  ownership  to  remain   in  the 

flaintiff  until  payment,  would  not  release  W.  from  his  promise. 
[e  did  not,  as  he  might  have  done,  prescribe  the  form  of  the  note, 
and  must  be  regarded  as  having  left  the  making  of  it  and  its*form  to 
H.  and  the  plaintiff,  and  as  having  relied  on  H.  for  information  con- 
cerning the  same.  Having  made  the  terms  of  his  promise  general, 
he  must  be  regarded  as  consenting  to  whatever  they  covered  upon  a 
reasonable  construction.  The  conditional  sale  was  within  the  scope 
t)f  his  agreement.  76. 

7.  Same — Proceeding  Against, — Party  Agreeing  to  Become  Surety. — Other 
Remedies  Need  not  be  Exhausted. — The  failure  of  the  plaintiff  to  take 
possession  of  the  wagon  would  not  bar  his  action  against  the  defend- 
ant. He  was  not  obliged  to  exhaust  any  other  security  before  pro- 
ceeding against  him.  lb, 

8.  Intoxicated  Person, —  VoidaMe  CorUraeL^-A  transaction  with  a  person 
who  at  the  time  is  mentally  incapacitated  on  account  of  intoxication 
is  not  void,  but  voidable.  Harlan  v.  Brown^  $19 

9.  Illegal  Consideration. — Compromise  €f  Orimitial  P-ose^ion. — Where  the 
compromise  and  settlement  of  a  criminal  prosecution  entered  into 
the  consideration  for  which  a  sum  of  money  was  deposited  with  a 
third  party  to  be  paid  to  the  plaintiff,  the  consideration  was  tainted 
with  illegality  to  such  an  extent  as  to  render  the  agreement  void  and 
prevent  a  recovery  of  the  money  on  the  part  of  the  plaintiff. 

Budd  V.  Rutherford,  S8a 

10.   Against  Public  Policy. — Answer  Setting  up  RlegalHy. — Sufficiency  of. — A. 

sold  to  B,  twenty  bushels  of  oats  at  $10  per  bushel,  which,  in  fact^ 
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were  worth  only  about  twenty  cents -per  bushel,  as  the  parties  well 
knew,  and  A.  executed  his  bond  to  B.,  obligating  himself  to  buy 
twenty 'bushels  of  oats  raised  from  those  sold  to  R,  and  B.  executed  to 
A.  his  promissory  note  in  the  sum  of  $204.10.  Suit  was  brought  on 
the  note,  to  which  an  answer  was  filed,  setting  up  the  illegality  of 
the  transaction,  the  breach  of  the  undertaking  by  A.,  an^  the  trae 
yalae  of  the  oats  purchased  by  B.  from  A. 
Held,  that  the  answer,  although  admitting  that  the  consideration  was 
partially  legal,  while  seeking  to  avoid  the  whole,  was  not  bad,  be- 
cause, when  the  entire  contract  is  illegal  and  void  on  the  ground  of 
public  policy,  the  court  will  not  enforce  any  part  of  it. 

Kain  ▼.  Bare,  44O 

11.  Services. — Member  of  Family  Can  Not  Beeover  For. — One  who  becomes  a 
member  of  another's  family  and  lives  with  him  as  such  member,  can 
not,  without  a  special  contract,  recover  for  his  services  rendered  as  a 
member  thereof.  Estate  of  Reeves  v.  Moore,  49iS 

12.  Sam^. — Quantum  Valebat. — Aeeepting  Services,  Implied  Promise  to  Pay. — 
Where  one  is  employed  in  the  service  of  another  the  law  implies  a 
promise  to  pay,  and  where  a  person  accepts  and  retains  the  beneficial 
results  of  another's  services,  the  law  implies  a  previous  request,  and 
a  promise  to  pay  for  them.  lb, 

CONTRIBUTORY  NEGLIGENCE. 

See  Action,  2 ;  Railroad,  24. 

CONVERSION. 

See  Paomissobt  Note,  1. 

1.  Bailor  and  Bailee, — Ansioer  of  Confession  arui  Avoidance. — Sufficiency  of. — 
In  an  action  to  recover  damages  for  an  alleged  wrongful  conversion 
of  goods  left  with  the  defendant  as  bailee,  the  complaint  alleged  that 
the  plaintiff  deposited  with  the  defendant  certain  described  personal 
property  for  safe  keeping;  that  the  defendant  accepted  the  same  for 
a  consideration,  and  agreed  to  care  for  it,  and  return  it  to  the  plain- 
tiff on  demand;  that  he  kept  it  so  negligently  that  most  of  it  was 
lost  to  the  plaintiff,  and  that  the  defendant  wrongfully  converted  the 
property  to  his  own  use.  To  the  complaint  the  defendant  filed  an 
answer,  alleging  that  if  any  of  the  goods  mentioned  in  the  complaint 
were  deposited  with  him  by  the  plaintiff,  they  were  so  deposited  by 
the  plaintiff  as  the  administrator  of  an  estate  without  any  authority, 
express  or  implied,  from  the  defendant ;  that  thereafter  the  plaintiff 
was  removed  as  such  administrator,  and  another  appointed  in  his 
stead  ;  that  the  plaintiff's  successor  in  said  trust  notified  the  defend- 
ant of  his  appointment,  and  took  possession  and  control  of  the  goods 
mentioned  in  the  complaint  as  administrator,  and  inventoried  the 
same  as  a  part  of  the  estate;  that  sat(f  property  was  offered  for  sale 
by  the  administrator  at  private  sale,  by  oraer  of  the  court,  and  pur- 
chased by  the  defendant  at  its  full  appraised  value,  and  the  cash  paid 
by  him  for  the  same;  that  said  sale  was  in  all  things  approvea  by 
the  court;  that  the  defendant  never  had  the  possession  or  control  of 
said  property  by  agreement  or  otherwise  until  after  said  purchase  by 
him  from  said  administrator,  and  that  the  plaintiff  never  was  the 
owner  of  said  goods,  either  legally  or  equitably,  and  never  did  have 
or  hold  any  interest  or'  claim  in  and  to  said  goods  in  any  other 
capacity  than  as  administrator. 

Held,  that  the  answer  was  good  as  a  plea  of  confession  and  avoidance. 

McFadden  v.  Schroeder,  SOS 

2.  Same. — Beply  — Title  by  BekUion. — Beplevin. — A  reply  to  said  answer 
was  good  which  admitted  the  material  averments  of  the  same,  bat 
alleged  that  the  property  described  in  the  complaint  was  in  the  pos- 
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session  of  certain  parties,  and  believing  in  good  faith  that  it  belonged 
to  the  estate  of  his  decedent,  the  plaintif}'  instituted  two  replevin  8uits 
for  the  same;  that  the  title  to  said  property  was  determined  to  be  in 
the  defendants  to  said  actions,  and  judgments  of  return  were  awarded ; 
that  upon  appeal  to  the  Supreme  Court  one  of  said  judgments  was  af- 
firmed, the  other  cause  not  having  been  appealed;  that  by  reason  of 
the  conversion  of  the  property  by  the  defendant  to  the  action  at  bar, 
he  was  not  able  to  return  the  same  to  the  adjudged  owners;  that  they 
instituted  suits  against  him  and  his  sureties  on  the  bonds  and  under- 
takings in  said  replevin  suits,  and  recovered  judgment  against  him 
and  his  sureties  for  the  full  value  of  said  goods,  with  all  costs,  which 
judgments  were  afterwards  paid  by  him  out  of  his  own  property,  and 
that  he  thereby  became  the  owner  of  said  goods,  and  that  the  defend- 
ant purchased  said  property  with  a  full  knowledge  of  all  of  said  facts. 
Under  the  averments  of  the  reply,  the  title  to  the  property  became 
vested  in  the  plain tiiT  individually,  and  not  in  the  estate  of  which  he 
was  administrator.  It  became  a  title  by  relation,  and  dated  baek  to 
the  conversion  by  defendant.  76. 

8.  Same. — Departure  in  Pleading. — The  reply,  in  admitting  that  the  prop- 
erty was  nominally  held  by  the  plaintiff  as  administrator,  but  that 
in  fact  the  estate  for  which  he  was  then  acting  in  such  capacity  was 
not  the  owner  thereof  but  that  other  parties  were  the  real  owners,  and 
through  them  he  became  the  owner  of  the  property  by  relation,  was 
not  a  departure  from  the  averments  of  the  complaint.  Chaplin  ▼.  Ba- 
ker, 124  Ind.  385,  distinguished.  lb. 

4.  Same,^Defendanl  Must  Stand  by  His  Antwer,-— Title  Through  l%ird 
Party, — Concluairenesa  of  Judgment  upon  Pariiee  and  Privies. — The  de- 
fendant having  claimed  title  through  the  estate  mentioned  in  his  an- 
swer, can  not  insist  that  some  third  party  might  have  owned  the 
property,  who  had  not  been  barred  by  the  replevin  proceedings,  and 
that  he  might  have  derived  title  through  such  third  party.  The 
estate  was  a  party  to  both  of  the  actions  in  replevin,  and  bound  by 
them,  and  the  defendant  being  the  privy  of  said  estate,  was  also 
bound  by  them.  lb. 

5.  Promissory  Note. — Obtaining  by  Fraud, — lAabUity  as  a  Conversioner. — 
Where  a  note  was  bought  from  one  who,  at  the  time,  was  in  such  a 
mental  condition,  on  account  of  intoxication,  as  not  to  be  competent 
to  transact  business,  and  the  note  so  obtained  was  transferred  to  a 
third  party,  and  the  third  party  delivered  up  the  note  to  the  maker, 
and,  instead  thereof,  took  another  note  from  said  maker  to  himself  as 
payee,  such  third  party,  by  so  delivering  up  the  note,  to  which  he 
had  no  title,  and  taking  another  instead  thereof,  with  himself  as 
payee,  became  liable  to  the  owner  as  a  conversioner. 

Harlan  v.  Brown,  S19 

6.  General  Denial,  Evidence  Under  to  Show  Fraudulent  Transfer  of  Personal 
Property. — In  an  action  for  conversion  of  personal  property,  the  de- 
fendant, under  the  general  denial,  may  show  that  the  property  was 
and  is  the  property  of  a  third  person,  and  that  such  third  person 
transferred  it  to  the  plaintiff,  with  the  latter^s  knowledge,  without 
consideration,  with  intent  to  cheat,  hinder  and  delay  the  defendant 
in  collecting  his  claim  against  such  third  person  to  satisfy  which  the 
property  has  been  sold  to  the  defendant  on  execution. 

Swope  V.  Paul,  46S 

7.  Same, — Gomplaini,  Sufficieney. -'Jn  an  action  of  conversion  it  is  not  neces- 
sary to  show  in  the  complaint  the  origin  of  the  plaintiff's  right  to 
possession  of  the  property,  nor  the  derivation  of  his  title  thereto.    lb. 

Vol.  4.— 40 
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CORPORATION. 
See  Estoppel,  4. 
COSTS. 
See  Judgment,  2 ;  Replevin,  6. 
Judgment  for. — Motion  to  Corrtct  or  Modify, — Motion  in  Arrest  of  Judgment. — 
When  parties  are  not  aatistied  with  the  judgment  for  costs  against 
them  in  the  shape  in  which  it  was  rendered,  their  remedy  is  to  file  a 
motion  to  correct  or  modify  tlie  judgment.    A  motion  in  arrest  of 
judgment  does  not  challenge  the  form.     Van  Oundy  v.  Carrigan,  SSS 

COUNTY. 

1.  VnktaUhy  Jail. — Non-LiabUUg  of '  County . —  In  caring  for  prisons  a 
countj  exercises  a  part  of  the  police  power  of  the  State,  and  is  not 
liable  for  the  failure  of  the  board  of  county  commissioners  to  keep 
the  county  jail  in  a  healthy  condition.       Board,  etc.,  v.  Boswell,  ISS 

2.  Brwmer  in  JaU.— Physician  for. ^JSeetim  5764,  R,  S.  1881,^Partiat  Be- 
peal  of  by  Section  4993,  R.  S.  i5<9i.- Section  5764,  R.  a  1881,  which 
prorides  that  it  is  the  duty  of  the  board  of  county  commissioners 
to  contract  with  one  or  more  skilful  physicians  having  knowledge  of 
surgery  to  attend  upon  all  prisoners  confined  in  jail,  or  paupers  in 
the  county  asylum,  and  that  they  may  also  contract  with  physicians 
to  attend  upon  the  poor  generally  in  the  county,  and  no  claim  of  a 
physician  or  surgeon  for  such  services  shall  be  allowed  by  said  board ; 
except  in  pursuance  of  the  terms  of  such  contract,  is  repealed  by  sec- 
tion 4993,  R.  S.  1881,  which  went  in  force  September  19th,  1881,  in 
so  far  as  it  relates  to  the  employment  of  physicians  to  attend  upon 
all  prisoners  confined  in  jail.  By  the  last  named  section  an  ex  officio 
board  of  health  is  constituted,  whose  secreti^ry  shall  be  a  physician, 
and  it  is  made  the  duty  of  such* secretary  to  "render  such  medical 
aid  and  surgical  science  as  may  be  required  by  persons  confined  in 
the  county  jail,"  and  such  other  medical  services  as  the  county  com- 
missioners may  require.  Lamar  v.  Board,  etc.,  191 

8.  Same. — Employment  of  Physician  by  Jailer. — lAabilUy  of  County. — Where 
a  prisoner  conBoed  in  the  county  jail  became  suddenly  seized  with 
a  virulent  and  dangerous  illness,  and  was  in  such  a  dangerous  con- 
dition that  delay  for  an  hour  would  have  been  fatal  and  his  life  lost, 
and  the  secretary  of  the  board  of  health  lived  at  such  a  distance  that 
his  services  could  not  be  procured  in  less  than  four  hours,  the  jailer, 
under  section  4993,  R.  S.  1881,  was  authorized  to  employ  a  physician 
tor  attend  the  prisoner,  and  the  county  is  liable  for  the  expense  so  in- 
curred. /6. 

4.  Liability  of  for  Services  Rendered  to  Poor, — Names  of  not  in  "Poor  Book  J* — 
The  liability  of  a  county  to  pay  for  services  rendered  paupers  of  the 
county  does  not  depend  upon  the  question  whether  the  trustee  of  the 
township  wherein  they  reside  has  entered  their  names  in  the  "  poor 
book  "  of  the  township.    Section  6075,  R.  S.  1881. 

Board,  etc.,  v.  Oshum,  590 

5.  SamA. — "  Poor  Person.*^ — Definition  of. — The  phrase  **  poor  person, '^  as 
used  in  the  statute,  is  applicable  to  those  persons  who  may  rightfully 
claim  alms  from  the  public  bounty ;  and  the  meaning  is  the  same  as 
that  of  a  "  pauper  "  or  "  indigent  person."  lb, 

6.  Same.-— Pleading. — Averment  that  the  Seitices  were  Rendered  for  "  Poor 
Persons*'  at  Rcauest  of  Trustee. — An  averment  in  a  complaint  in  an 
action  for  services  rendered  by  a  physician  in  attending  the  poor  of 
the  county,  that  those  treated  were  "  poor  persons,"  is  sufficient  to 
show  that  they  were  public  charges;  and  an  averment  that  the 
plaintiff  was  employed  by  the  proper  township  trustee  to  treat  t  ~ 
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as  poor  persons  shows  a  snfficient  determination  by  the  trustee  that 
they  were  objects  of  charity.  lb, 

7.  Same. — Decision  of  Trustee  to  Qive  Aid.'-FinalUy  of. — ^The  determina- 
tion of  a  township  trustee  that  a  certain  person  of  his  township  ia 
entitled  to  public  aid  is  final  and  conclasive.  lb. 

8.  Same, — Tttistees  Agents  of  County, — In  the  administration  of  public 
charity  the  township  trustees  are  agents  of  the  county  for  that  pur- 
pose, lb. 

9.  Same. — Providwg  Physician  for  Poor, — Power  <^  Tnistee  to  Employ  An- 
other. — Exigency.— li  a  county  has  made  suitable  provision  for  the 
medical  treatment  of  the  poor  in  a  certain  township,  the  trustee  has 
no  authority  to  engage  other  physicians  to  render  services  to  the 
poor  of  such  township,  unless  the  physician  employed  by  the  county 
abandons  his  contract,  or  refuses  to  perform  it,  or  is  at  such  a  dis- 
tance that  his  attendance .  can  not  be  readily  procured,  and  an 
emergency  exists,  or  he  lacks  the  skill  and  experience  necessary  to 
render  reasonably  efficient  services  in  the  case,  and  the  dictates  of 

•    humanity  seem  to  require  it.  lb, 

10.  Same. — Employment  by  a  trustee  of  a  physician  to  treat  the  poor  of 
his  township  is  prima  facie  evidence  that  the  county  has  failed  to  con- 
tract with  a  physician  to  treat  the  poor  of  such  township,  and  casts 
the  burden  of  showing  such  employment  upon  the  county ;  but  when 
such  employment  is  shown,  the  burden  of  showing  an  exigency  au- 
thorizing the  employment  of  medical  assistance  by  the  trustee  rests 
upon  the  plaintiff.  /6. 

•COUNTY  C0MMI8SI0N1CRS. 
Pleading.-^  Jurisdictum,  —  Burden  to  Overthrow. — The  question  of  whether 
a  claim  has  been  presented  to  the  board  of  commissioners  before  suit 
commenced  thereon  in  the  circuit  court  is  a  question  of  jurisdiction 
for  the  latter  court,  and  the  presumption  in  favor  of  the  jurisdiction 
of  the  circuit  courl  is  such  m  all  cases  as  to  cast  the  burden  of  its 
'  overthrow  upon  the  party  denying  it.         Board,  etc.,  v.  Osburrif  690 

COVERTURE. 
See  Husband  and  Wife,  1. 

CRIMINAL  LAW. 

L  Indictment. —  Venue. — Caption. — Where  the  record  showed  that  an  in- 
dictment was  returned  by  "  the  grand  jury  of  Morgan  county,  Indi- 
ana, into  open  court,''  and  in  the  indictment  the  grand  jury  was 
styled  '^  the  grand  jury  of  the  county  of  Morgan,"  it  sufficiently  ap- 
pears that  the  '^  Morgan  county ''  there  named  is  the  identical  "  Mor- 
gan county  "  named  in  the  caption  of  the  indictment,  and  which  is 
there  shown  to  be  a  county  in  the  State  of  Indiana.  The  caption  or 
margin  of  an  indictment  mav  be  looked  to  to  determine  the  question 
whether  an  indictment  was  found  by  the  grand  jury  of  the  county  in 
which  the  court  was  held.  Howell  v.  State,  I48 

2.  Same. — Sale  of  Intoxicating  Liquor. — Indictment. — Averment  as  to  Selling 
Without  License,— In  an  indictment  charging  the  defendant  with  sell- 
ing "  one  quart  of  intoxicating  liquor,  to  wit,  beer,  to  be  then  and 
there  drunk  and  suffered  to*be  drunk,  in  the  house,"  etc.,  of  the 
said  "  Thomas  Howell,  where  the  said  liquor  was  sold,"  it  was  suffi- 
cient to  aver  that  the  defendant  did  not  have  a  license  under  the  State 
law  to  sell  intoxicating  liquor,  and  it  was  not  necessary  to  aver  that 
the  defendant  did  not  have  a  license  to  sell  liquors  to  be  drunk  in 
the  places  named  in  the  charging  part  of  the  indictment.  The  in- 
dictment followed  substantially  the  words  of  the  statute.  This  is 
ordinarily  sufficient  where  the  statute  defines  the  offence  which  it  cre- 
ates, lb. 
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S/ Same — Competency  of  Jurors.— Foimation  aTui  Expresnon  of  Opinion. — 
Abiiity  to  lietd  to  Evidence. — On  a  trial  fur  selling  intoxicating  liquor 
to  be  drunk  on  tli|3  preuiifies,  two  of  the  jurors  who  served  upon 
the  trial  were  challenged  for  cause,  but  were  held  by  the  trial  court 
to  be  competent.  They  both  served  the  day  before  upon  a  jury  in 
a  criminal  cause,  in  which  the  appellant  was  the  defendant,  which 
involved,  to  some  extent,  the  question  as  to  how  the  appellant  used, 
and  permitted  to  be  used,  his  house,  the  lot  in  the  rear  of  it,  and  the 
appurtenances  belonging  to  the  house  in  the  matter  of  the  sale  and 
drinking  of  liquors,  they  said,  on  their  voir  (itr«,  that  they  had  formed 
and  expressed  an  opinion  as  the  result  of  that  trial  as  to  how  said 
premises  were  shown  to  have  been  kept,  but  that  the  opinion  so 
formed  would  yield  to  evidence,  and  that  they  could  try  the  case  at 
bar  fairly  and  impartially,  and  that  it  would  not  require  any  more 
evidence  favorable  to  the  appellant  to  enable  them  to  render  a  ver- 
dict in  his  favor  in  the  present  case  than  if  they  had  not  heard 
tlie  evidence  in  the  former  case.  It  was  not  shown  that  they  had 
talked  with  the  witnesses  or  ever  heard  them  testify  as  to  the  sub- 
ject-matter involved,  or  that  they  had  any  prejudice  against  the 
appellant,  or  the  business  in  which  he  was  engaged. 
Heldy  that  under  section  1793,  R.  8.  1881,  the  court  did  not  abose  its  dis- 
cretion in  allowing  said  jurors  to  serve.  /&. 

4.  Frequenting  House  of  Ill-Fame. — ISuffieiency  of  Evidence  to  Sustain  Convie" 
turn. — The  defendant,  an  old  man  69  years  of  age,  took  up  his  resi- 
dence with  the  keeper  of  a  house  of  ill-fame  and  made  a  contract  by 
which  he  deedeci  to  her  certain  real  estate  in  consideration  that  she 
would  support  him  during  his  natural  life  and  give  him  decent  burial, 
etc.,  and  he  was  to  work  for  her  as  much  as  his  strength  would  per- 
mit, and  he  was  to  assign  to  her  a  policy  of  insurance  on  his  life,  she 
agreeing  to  keep  up  the  dues  and  assessments.  He  resided  with  her 
several  months  pursuant  to  said  agreement.  He  was  not  connected 
with  any  lewdness  during  that  time,  and  did  not  actively  participate 
in  any  acts  of  prostitution,  lewdness  ortiarnal  intercourse  in  or  about 
said  house,  or  in  connection  with  any  of  the  persons  residing  therein. 
He  had  been  in  the  habit  of  selling  farm  products  to  the  kee{)er  of 
the  house,  and  had  known  her  in  that  way  for  two  or  three  yeaw 
prior  to  the  making  of  the  contract  with  her.  The  agreement  as  to 
the  facts  stated  that  during  the  day  designated  in  the  affidavit,  and 
up  to  that  day,  the  defendant  knew  the  character  of  the  house  in 
which  he  was  living.  He  was  not  related  by  blood  or  marriage  to 
the  keeper  or  any  inmate  of  the  brothel.  He  had  sufficient  means  to 
support  himself  when  he  went  to  live  in  said  house  of  ill-fame,  and, 
although  old  and  infirm,  was  not  a  person  of  unsound  or  weak  mind, 

Heldj  that  the  evidence  warranted  the  conviction  of  the  defendant  for 
fre(}uenting  and  visiting  a  house  of  ill-fame,  and  associating  with 
females  known  or  reputed  as  prostitutes,  under  section  2002,  B.  S. 
1881,  as  amended  in  1889.     (Acts  of  1889,  p.  337.) 

Weideman  ▼.  Stnte,  S97 

5.  Inioxicaiing  TAquor. — Sale  to  Minor. —  What  OonstUutes. — Inviiing  Another 
to  Drink. — Where  a  minor  invites  another  to  drink  with  him,  and  the 
order  is  made  and  each  calls  for  what  he  wants,  the  sale  is  to  him 
who  made  the  invitation,  and  the  instant  the  liquor  called  for  was  set 
on  the  bar  the  title  to  it  vested  in  the  purchaser,  and  the  fact  that  the 
liquor  ordered  for  the  minor^s  companion  was  a  gift  to  him  does  not 
defeat  the  sale  to  the  minor,  for  the  minor  was  able  to  revoke  the  gift 
and  drink  the  liquor  himself.  Sumner  v.  State,  4OI 

6.  Same. — Intoxicating  Liquor. —  I\ohibiiing  Sale  to  Minor. — Purpme  of  the 
Statute. — The  statute  prohibiting  the  sale  of  Intoxicating  liquors  to 
those  of  nonage  is  for  the  purpose  of  protecting  them  from  the  temp- 


Digitized  by  CjOOQIC 


INDEX.  629 

tation  to  imbibe  intoxicants  and  makes  it  unlawful  to  put  liquor  in 
their  possession  or  control,  either  by  sale,  barter  or  gift,  except  for 
sacramental,  mechanical,  medicinal  and  business  purposes.  lb, 

7.  Keeping  House  of  lU-Fame. — Evidence  of  Qeneral  ReptUation  of  D^endan*. 
—  Whin  Admimble. — In  an  action  for  the  alleged  keeping  of  a  hous<.{ 
of  ill-fame,  where  evidence  has  been  introduced  showing  that  the  de- 
fendant was  the  keeper  of  such  house,  testimony  of  the  general  repu- 
tation of  tKe  house,  of  the  persons  frequenting  the  same,  and  of  the 
defendant,  is  admissible.  Whitlock  v.  SiatCy  4$^ 

8.  Same. — House  of  III- Fame. — Evidence. — Character  of  Inmates  and  their 
Conversation, — The  character  of  women  in  the  alleged  house  of  ill- 
fame  and  the  character  of  their  conversation  while  there  was  compe- 
tent evidence,  lb, 

9.  Indicimmt,—  Venue, — An  indictment  which  contains  a  recital  that  it 
was  found  by  the  grand  jury  of  a  certain  county  is  sufficient,  though 
it  contains  no  recital  that  such  county  was  situated  in  this  State. 

Howell  V.  State,  48S 

10.  Same. — Sale  of  Liquor. — Allegaiion  (hat  Seller  vxls  not  Licensed. — An  alle- 
gation, in  an  indictment  for  selling  liquor  without  a  license,  that  the 
defendant  *'  did  not  then  and  there  have  a  license  under  the  Stale 

.  law  to  sell  intoxicating  liquors,"  is  sufficient.  lb, 

11.  Malicious  Trespass^  Indictment, — In  a  prosecution  for  malicioun  tres- 
pass, it  is  only  necessary  to  describe  the  nature  and  character  of  the 
injury  with  reasonable  certainty.  Hannel  v.  State,  486 

12.  Sam^. — Larceny. — Maliciouff  Trespass, — A  person  guilty  of  larceny  of  a 
certain  article  ci^n  not  be  convicted  of  a  malicious  trespass  on  the 
same  article  by  proof  of  the  acts  constituting  the  theft.  lb, 

13.  Indictment. — Foreman  of  Grand  Jury  Using  Initial  of  His  Christian  Name, — 
The  use  of  the  initial  of  his  Christian  name  by  a  foreman  of  the 
grand  jury  in  signing  the  endorsement  on  the  indictment,  ''A  true 
bill,"  is  sufficient.  Zimmerman  v.  State,  58S 

14.  Saane, — Argument, — Miseonduel  of  I\'o»ecut%ng  Attorney, — Stating  Offer  of 
Compromise, — A  statement  of  the  prosecuting  attorney,  in  his  state- 
ment of  the  case  to  the  jury,  that  the  State  had  offered  to  inflict  only 
a  nominal  fine  if  the  defendant  would  plead  guilty,  accompanied 
by  a  further  statement  that  the  offer  was  refused,  though  improper,  is 
not  such  misconduct  as  will  render  a  new  trial  necessary.  lb. 

16.  Same,  —Misconduct  of  Prosecuting  Attorney. — Motion  to  Discharge  Jury, — 
When  Must  be  Made,—li  the  defendant  considers  that  he  can  not  have 
a  fair  trial  because  of  the  misconduct  of  the  prosecuting  attorney  in 
his  argument,  notwithstanding  the  direction  of  the  court  to  the  jury 
that  they  must  not  consider  such  misconduct,  he  must'move  that  the 
jury  be  discharged  and  a  new  jury  called.  76. 

16.  Same. — Obstructing  Highway,-^ Nuisance,  —  To  build  and  maintain  a 
fence  across  a  public  highway  is  a  public  and  indictable  nuisance.    76. 

17.  Same. — Obstructing  Highway. — Statute  of  Limitations. — The  maintenance 
of  a  fence,  constructed  many  years  before  by  the  defendant  across  a 
public  highway,  until  a  date  within  two  years  previous  to  the  find- 
ing of  the  indictment,  is  an  offence  not  barred  by  the  statute  of  limi- 
tations. Ih. 

18.  Same. — Evidence  of  Highway  Ob8truded.—lt  is  not  necessary  that  record 
evidence,  in  a  prosecution  for  obstructing  a  highway,  should  be  in- 
troduced to  show  that  the  road  had  been  located  and  opened  as  a 
public  highway ;  for  a  highway  may  become  such  by  user.  lb. 

19.  Same — Obstruction  of  Highway. — Abatemmi  of  Nuisance. — In  a  prosecu- 
tion for  obstructing  a  highway,  upon  conviction,  the  court  may  order 
the  abatement  of  the  obstruction  as  a  part  of  its  judgment.  76. 
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20.  Same. — Jury  not  Sole  Judges  of  the  Law, — While  the  jurj  have  a  right  to 
determine  the  law,  they  are  not  the  sole  an4  exclusive  judges  of  it  lb. 

DAMAGES. 
See  Railroad,  13,  18. 
Breach  of  Contract  of  Settlement, — Agreement  to  Pay  a  UertainSwn  Per  Diem. — 
Meamire  ^  Damage$, — in  an  action  for  the  breach  of  a  contract  of  set- 
tlement, whereby  the  defendant 'had  agreed  to  pay  the  plaintiff  a  cer- 
tain sum  per  day  during  the  continuance  of  his  disability,  it  was  error 
to  permit  the  plaintiff  to  prove  his  capacity  to  earn  money  prior  to 
the  injury,  and  for  the  court  to  instruct  the  jury  that,  if  they  found 
|or  the  plaintiff,  they  should  award  him  such  damages  as  he  may 
have  sustained  on  account  of  the  diminution  of  his  ability  to  earn 
wages  after  the  time  the  defendant  ceased  paying  him  under  the  set- 
tlement, and  *'  for  all  future  time  thereafter,"  provided  the  injury  was 
permanent  in  its  character.  There  being  no  fraud  or  mistake  charged 
in  the  case^  and  the  complaint  not  seeking  to  rescind  or  set  aside  the 
settlement,  the  damages  recoverable  for  the  total  breach  of  the  agree- 
ment would  be  the  present  worth  of  the  per  diem  during  the  probnble 
duration  of  the  disability,  without  regard  to  plaintiff 's  previous  earn- 
ing capacity.  A  plaintiff  must  recover  upon  the  theory  of  his  com- 
plaint or  not  at  all.  Kentucky^  etc,^  Co.  v.  Cleveland^  171 

DECEDENTS'  ESTATES. 
See  Appeal,  2,  3. 

1.  Claim  in  Several  Paragraphs. — Insufficient  Paragraph, — General  Verdict 
for  Plaintiff, — Where  a  claim  was  filed  against  an  estate,  the  statement 
of  the  claim  being  in  four  counts,  and  a  generi^  verdict  was  returned 
for  the  plaintiff,  and  it  did  not  appear  that  the  verdict  was  not  based 
upon  the  first  count,  which  was  insufficient,  the  judgment  must  be  re- 
versed. Herehman  v.  Pascal,  3S0 

2.  Same, — Claim  Against, — Jhro/  Contract  for  Conveyance  of  Land. — Statitte 
of  Frauds, — In  an  action  against  a  decedent's  estate  a  complaint  is  bad 
which  seeks  to  recover  judgment  against  the  estate  for  the  value  of  a 
piece  of  land,  basing  the  right  oi  recovery  upon  a  parol  contract, 
which,  it  was  alleged,  was  entered  into  between  the  plaintiff  and  the 
decedent,  by  which  the  latter  agreed  to  give  the  plaintiff  forty  acres 
of  land  of  a  specified  value  if  the  plaintiff  would  return  to  the  home 
of  the  decedent,  and  live  with,  take  care  of  and  wait  on  the  decedent 
during  her  lifetime,  said  contract  being  within  the  provision  of  the 
statute  of  frauds,  which  requires  all  contracts  for  the  sale  of  land  to 
be  in  writing.  *  lb. 

DEED. 
See  Husband  astd  Wife,  1. 

DISMISSAL  OF  ACTION. 
See  DrvoRCE;  Replevin,  1,  8, 10. 

DIVORCE. 
Dismissal  of  Action, — Attorneys*  Fees. — Supervisory  Power  of  Court. — In  a  di- 
vorce proceeding,  where  plaintiff's  attorneys  performed  services  in 
the  case  upon  the  understanding  that  they  should  be  paid  out  of  al- 
lowances which  should  be  made  by  the  court,  and  the  plaintiff  during 
vacation  filed  her  written  dismissal  of  the  cause,  and  said  attorneys 
moved  to  set  aside  such  dismissal,  setting  forth  that  they  had  not 
been  paid  for  services  rendered  in  the  case,  and  asking  an  order 
against  the  defendant  for  the  value  of  such  services,  and  the  court 
overruled  a  demurrer  to  the  attorneys'  motion,  and  made  an  order 
directing  the  defendant  to  pay  said  attorneys'  fees,  the  action  of  the 
court  was  within  his  supervisory  power,  and  was  not  error. 

Courtney  v.  Courtney,  SSI 
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ELECTION. 

See  Will,  1. 

EQUITY. 

See  Partnership,  3,  4. 

ESTOPPEL. 
See  Will,!. 

1.  When  will  not  he  Enforeed.—The  fact  that  the  defendant  i>aid  $6  on  the 
orginal  note,  which  was  based  on  an  illegal  consideration,  and  then 
executed  the  one  in  suit  in  renewal  of  the  former,  can  not  alter  the 
liability  of  the  defendant,  unless  the  plaintiff  be  an  innocent  p«ir- 
chaser,  when  it  would  work  an  estoppel,  but  there  can  be  no  estoppel 
when  the  party  seeking  to  invoke  it  has  full  knowledge  of  the  facts 
constituting  the  original  transaction.  Kain  v.  Bare^  44O 

2.  Vendor  and  Vendee, —  Vendor  Estopped  from  Denying  Title. — Replevin. — 
Defence  in. — Where  a  person  haying  property  in  his  possession  sells  it 
to  another  who  purchases  it  in  good  faith,  and  according  to  the  terms 
of  said  sale  the  vendor  is  to  retain  possession  of  the  property  for  a 
specified  time,  and  at  the  expiration  of  such  time  the  vendor  refuses 
to  deliver  up  the  property  to  the  vendee,  and  an  action  in  replevin  is 
instituted  by  the  vendee  against  the  vendor  to  recover  such  property, 
the  vendor  will  be  estopped  from  setting  up  in  defence  that  he  had 
no  right  to  sell  the  property.  Kaiger  v.  Brandenburg,  497 

3.  Answer  of. —  When  Sufficient. — An  answer  of  estoppel  in  pais,  where 
both  parties  have  knowledge  of  the  facts,  can  not  prevail  unless'  the 
answer  shows  a  binding  contract.  Glass  v.  Murphy,  6S0 

4.  Public  Corporation. — A  public  corporation  can  not  be  estopped  by  the 
conduct  of  an  officer  whose-  duties  are  defined  by  law,  except  to  the 
extent  that  such  officer  is  authorized  to  act  for  the  corporation. 

Abell  V.  Prairie  CivU  Tp.,  699 

EVIDENCE. 
See  Action,  3;  Appeal,  10;  Bastardy,  2;  Criminal  Law,  7,  8, 18;  In- 
structions TO  Jury,  3 ;  Master  and  Servant,  4 ;   Practice,  6,  6 ; 
Kailroad,  10, 15,  16, 19,  21 ;  Verdict,  3. 

1.  Expert  Witness  as  to  Probable  Longevity. — Mortality  Tables. — Befireshing 
BeeoUection. — It  was  not  error  for  the  court  to  permit  certain  stand- 
ard mortality  tables  to  be  made  use  of  upon  the  trial  to  refresh  the 
memory  of  a  witness  who  had  been  placed  upon  the  stand  as  an  ex- 
pert upon  the  subject  of  life  insurance,  and  the  probable  longevity  of 
a  person  at  a  certain  age.  Shaver  v.  Myrick,  7 

2.  Same,-^ProhaJl>le  Longevity. —  Introduction  of  Standard  Mortality  Tables. — 
.  Standard  tables,  such  as  the  '^American  Mortality  Tables,"  show- 
ing mortality  rates  and  expectancies  of  human  lives  at  certain  ages 
and  under  certain  conditions,  and  probable  longevity,  as  well  as  the 
present  worth  of  annuities,  etc.,  may  be  read  in  evidence  under  proper 
instructions  as  to  their  use,  in  cases  involving  such  controversies. 
As  to  the  various  modes  in  which  life  expectancy  may  be  proved,  see 
latter  part  of  opinion.  lb, 

Z,  Competency  of  Admissions. — Compromise. — A  party  can  not  render  an 
admission  incompetent  by  testifying  that  he  intended  it  to  bring 
about  a  compromise,  unless,  in  fact,  there  was  an  honest  controversy 
between  the  parties,  and  an  agreement  pending  or  proposed  to  settle 
it  without  litigation.  Steeg  v.  Walls,  18 

4.  Objection  that  it  is  Immaterial. — No  Question  Presented  on  Appeal, — An  ob- 
jection to  the  introduction  of  evidence  that  it  is  immaterial,  is  too 
general  and  indefinite  to  raise  any  question  for  review  on  appeal. 
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One  objectiDg  to  the  introduction  of  evidence  must  state  specifically 
the  ground  of  objection  in  order  to  avail  himself  of  exceptions  to  aa 
adverse  ruling  upon  appeal.  Ohio,  etc.,  M.  W.  Co,  v.  Wrape,  108 

5.  Bsvenal  of  JudgmerU. — There  must  be  an  entire  failure  of  evidence  on 
some  material  point  before  a  judgment  will  be  reversed  because  of 
the  evidence  alone.  North  MancJieater,  etc,,  Ass'n  v.  Wilcox,  I4I 

6.  OivU  Action  for  AsaatUt  and  Battery. — Bqmtaiumfor  Peace  and  HtananHy, 
— Inadmiasibiliiy  of, — Where,  in  an  action  for  damages  for  an  assault 
and  battery,  the  defendant  offered  to  prove  his  general  good  reputa* 
tion  in  the  neighborhood  where  he  lived  for  being  a  peaceable  and 
humane  man,  such  proffered  evidence  was  rightly  rejected. 

Sturgeon  v.  Sturgeon,  SSS 

7.  Same. — DtdaroHon  of  Present  Pain, — Where,  on  the  next  morning  after 
the  commission  of  the  assault  and  batterj,  an  examination  of  the 
plaintiff's  injuries  was  being  made,  and  she  exclaimed,  ''Pa,  don't 
hold  my  neck;  it  is  pretty  near  broke"  it  amounted  to  a  declaration 
of  present  pain,  and  was  competent  testimony.  It  can  not  be  regard- 
ed as  a  narration  of  what  had  previously  occurred.  lb, 

8.  Demurrer  to, —  What  it  Concedes. — In  an  action  against  a  railroad  com- 
pany  for  delivering  property  to  a  person  other  than  the  consignee,  a 
demurrer  to  the  evidence  should  have  b(?en  overruled  when  the  evi- 
dence tended  to  show  that  the  plaintiff  was  the  owner  of  the  property 
set  out  in  the  complaint  and  specified  in  the  bill  of  lading  and  deliv- 
ered to  the  defendant ;  that  the  property  was,  without  any  authority 
from  the  plaintiff,  turned  over  by  the  defendant  to  one  who  was  not 
the  designated  consignee  and  converted  by  him  to  his  own  use.  and 
that  he  was  insolvent;  and  that  the  property  was  of  a  certain  value. 
A  demurrer  to  evidence  concedes  the  trath  of  all  the  facts  which  the 
evidence  demurred  to  tends  to  prove  and  all  such  inferences  as  can 
reasonable  be  drawn  therefrom,  and  if  there  is  evidence  favorable  to 
the  party  demurring,  the  court  can  not  consider  it  when  it  is  in  con- 
flict with  that  against  him.  Hartman  v.  CincinncUi,  etc,,  R,  R.  Co.,  S70 

9.  Same. — Demurrer  to. — Defects  in  Headings. — Defects  in  pleadings  can 
not  be  taken  advantage  of  to  support  the  ruling  on  a  demurrer  to  the 
evidence.  lb. 

10.  Receipt. — Prima  Fatie  Evidence. — Subject  to  Explanation,  etc — A  receipt 
is  only  prima  facie  evidence  of  what  it  contains.  It  will  not  work  an 
estoppel,  and  may  be  explained,  controlled,  qualified,  or  even  con- 
tradicted by  parol  evidence.         Ohio,  etc.,  R.  fV.  Co,  v.  Crumbo,  456 

11.  Same. — Performance. — Preventi<m  of. — Proof  of  Strict  Compfianc€. — Excuse 
from.— It  a  party  to  a  contract,  who  is  entitled  to  the  benefit  of  a  con- 
dition, upon  the  performance  of  which  his  responsibility  is  to  arise, 
dispense  with,  or  by  any  act  of  his  own,  prevents  the  performai^ce, 
the  opposite  party  is  excused  from  proving  a  strict  compliance  with 
the  condition.  lb, 

12.  Objection  to  on  Trial. — Consideration  of  on  Appeal, — Objections  to  the  ad- 
mission of  testimony,  to  be  considered  in  this  court,  must  have  been 
saved  in  the  court  below,  and  must  be  shown  by  the  record. 

Kaiger  v.  Brandenburg,  497 

13.  Ledger  Kept  Solely  by  Defendant. — Properly  Rejected. — Where  the  de- 
fendant offered  to  introduce  in  evidence  two  ledgers  containing  the 
plaintiff's  bank  accounts,  which  books  were  kept  by  the  officers  of  the 
bank  and  with  which  the  plaintifiT  had  nothing  whatever  to  do,  such 
evidence  was  properly  excluded.    First  NaVl  Bank  v.  Williams,  501 

14.  Sufficiency  of  to  Sustain  Verdict. — Where  the  testimony  is  conflicting, 
this  court  can  not  disturb  the  result  reached  in  the  trial  court  be- 
cause of  alleged  insufficiency  of  evidence.    Leivis  v.  State,  ex  rel.,  504 
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16.  Same,'^B»}eetion  <^, — Steps  Neeeagary  to  Save  Exception  to, — Where  a  ques- 
tion as  to  the  rejection  of  evidence  is  sought  to  be  preserved  in  the 
recofdi  a  pertinent  question  should  be  propounded  to  the  witness, 
and,  upon  objection,  a  statement  should  oe  made  as  to  what  the  wit- 
ness will  testify  thereto.  lb. 

16.  Malieiom  ProaectUion. — Bemoteneaa  <^  Evidence. — ^Plaintiff  was  a  stock- 
holder in  a  corporation,  and  superintendent  of  its  factory ;  and  de- 
fendant was  also  a  stockholder,  and  vice-president  of  the  corporation. 
The  directors  ordered  defendant  to  discnarge  the  plaintiff,  which  he 
did.  Plaintiff  thereafter  continued  to  visit  the  factory,  worked  therein 
without  direction,  but  the  managers  claimed  that  he  intermeddled 
with  the  working  men  and  the  affairs  of  the  company.  His  presence 
at  the  factory  after  his  discharge  was  the  basis  of  a  criminal  prose- 
cution, and  this  action  was  to  recover  damages  occasioned  by  such 
prosecution. 

HdOf  that  the  defendant  could  not  prove  that  the  plaintiff's  temper  and 
methods  were  such  that,  in  the  opinion  of  the  witness,  he  was  unfit 
for  the  position  of  superintendent,  because  it  was  too  remote. 

Lockwood  V.  Beard,  606 

17.  OroM-EzaminatiOnf  Showing  Feeling  <^  Witneaa. — On  the  trial  of  said 
cause  M.  was  asked,  on  cross-examination  by  the  defendant  B.  if  he 
did  not  say  that  "  We  are  going  to  keep  up  the  law  suits  against  & 
until  we  break  her  up." 

Hdd,  that  the  question  was  proper  as  tending  to  show  a  feeling  of  hos- 
tilitjr  toward  B.,  which  it  was  proper  for  the /jury  to  consider  in  esti- 
mating the  value  of  his  testimony.         Robertson  v.  McPheraon,  696 

EXCESSIVE  DAMAGES. 
See  New  Trial,  1. 

EXEMPTION. 
See  JuDOMSHT,  1 ;  Special  FiNDnra. 
FORFEITURE 
See  Insurance,  6. 
FORGERY. 
See  Banks. 
FORMER  ADJUDICATION. 
See  Insurance,  9. 
Former  Judgmeni.^-When  Conclusive  in  Subsequent  SuiL — Where  a  judgment 
may  have  proceeded  upon  either  or  any  of  two  or  more  distinct  facts, 
a  party  desiring  to  plead  the  judgment  as  rea  adjudicata  unon  the  par- 
ticular fact  involved  in  a  subsequent  suit  must  show  that  it  went 
upon  that  fact,  or  else  the  question  will  be  open  to  a  new  contention. 
The  estoppel  of  a  judgment  is  only  presumptively  conclusive,  when 
it  appears  that  the  suit  and  issues  were  of  such  a  character  that  the 
judgment  could  not  have  been  rendered  without  deciding  the  particu- 
lar matter  brought  in  question.     It  is  necessary  to  look  to  the  com- 
plete record  in  a  suit  to  ascertain  what  the  question  in  issue  was. 

Dygert  v.  Dygert,  S76 
FRAUD. 
See  Contract,  3 ;  Convbbsion,  5. 

GARNISHMENT. 
See  Husband  and  Wife,  2 ;  Railroad,  6. 
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GRAVEL  ROAD. 

Width  of. —  Uniformity  of  Width,— Company  Operating  Under  General  Law. — 
A  turnpike  company  operating  under  the  general  law  relating  to 
such  corporations  need  not  construct  or  maintain  its  road  of  a  greater 
width  than  eight  and  one-half  feet,  and  the  road  need  not  be  of  uni- 
form width  throughout  its  course. 

Speer  v.  Qreenca^iXej  etc^  O,  R.  Co.,  S£6 

HARMLESS  ERROR. 
See  Mabrisd  Woman,  1 ;  Practigb,  8;  Repleviit,  4. 

HIGHWAY. 

Does  not  Depend  upon  its  Condition  or  the  Amount  of  IVavel. — In  determining 
whether  a  road  has  ever  been  opened  as,  and  is  in  fact  a  public  high- 
way, the  question  does  not  depend  on  the  condition  it  is  then  in,  nor 
the  amount  of  travel  upon  it;  and  such  question  may  be  determined 
without  reference  to  the  condition  of  the  road  or  the  amount  of  travel 
(hereupon.  Zimmerman  v.  State,  683 

HOUSE  OF  ILL-FAME. 
See  Gbimikaij  Law,  7,  8. 

HUSBAND  AND  WIFE. 

1.  Real  Estate.^Deed."  Wife's  Interest  tn  Husband's  Lands.—Oonv^nee  of 
During  Coverture. — The  wife,  during  coverture,  has  no  interest  in  her 
husband's  real  estate  which  she  can  convey  by  separate  deed,  but  she 
has  an  interest  which  she  may  release  by  joining  with  her  husband 
in  a  conveyance.  Hewlett  v.  DiUs,  S3 

2;  Teiwmcy  by  Entireties,— Sale  of  Real  Estate,— Proceeds  of  Sale.—  Husband^a 
Indebtedness, — Qamishnient, — Where  real  estate  owned  by  husband  and 
wife  (who  were  non-residents)  as  tenants  by  the  entireties  was  sold  by 
tliem,  and  the  proceeds  of  such  sale  remained  in  the  agent's  hands, 
who  had  negotiated  the  sale,  no  division  of  the  proceeds  having  taken 
place,  the  interest  of  the  husband  therein  could  be  subjected  to  the 
payment  of  his  separate  indebtedness,  under  proceedings  in  attach- 
ment and  garnishment.  Fogleman  v.  Shively,  197 

3.  Evidence,— Ea^-nings  of  Wife,—Pi'oof  of  Wiffs  Services,— Husband  Entitled 
to. — The  common  law  rule  that  the  earnings  of  the  wife  belong  to  the 
husband  is  still  in  force  in  this  State,  except  where  she  carries  on  a 
separate  busineBS  or  works  for  others  oh  her  own  account,  and  in  a 
suit  by  the  husband  for  services  rendered  his  afflicted  pauper  brother, 
whom  he  kept  in  his  family,  testimony  as  to  the  services  of  the  wife 
and  the  value  thereof  was  properly  admitted. 

Board,  etc,,  v.  Brown,  S88 

IMPOUNDING  ANIMALS. 
See  Animals,  1. 

INDICTMENT. 
See  Criminal  Law,  1,  2,  9, 11, 13. 

INFANT. 
1.  Married  Woman  as  Next  Friend  For.— Liability  for  Costs,— TJndw  the  re- 
cent statutes  of  this  State,  enlarging  the  civil  rights  of  married  wo- 
men, a  married  woman  may  act  in  the  capacity  of  next  friend  for  a 
minor.  The  liability  of  a  next  friend  for  costs  is  imposed  by  statute, 
and  is  a  direct  primary  liability,  not-  in  the  nature  of  a  suretyship, 
and  a  judgment  may  be  rendered  against  a  married  woman  upon 
such  liability.  Budd  v.  Rutherford,  386 
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2.  SafM.—  Wriaen  Consent  of  Next  Friend.— Filing  o/l— While  section  256, 
B.  S.  1881,  seems  to  imperatively  require  the  filiDg  of  the  written 
consent  of  the  next  friend  to  act  in  such  capacity  before  process  shall 
issae,  the  provision  is  merely  directory,  and  process  may  issue  and 
the  cause  proceed  without  such  consent,  until  it  is  required  by  the 
defendant.  lb. 

3.  SamR, — Insolvency  of  Next  Friend,  —  Bemoval  of,  —  Diserdionary  With 
Court, — It  is  discretionary  with  the  court  to  remove  a  next  friend  on 
the  ground  of  financial  irresponsibility,  and  error  can  not  be  success- 
fully predicated  on  the  court's  refusal  to  make  a  removal  for  that 
cause.  lb, 

4.  Promissory  Note. — RatyiecUion. — Coneideratum, — I^'omise  to  Pay  Made  to 
Agent — The  note  of  an  infant  is  voidable  only,  and  not  void.  A 
promise  made  by  the  infant,  on  attaining  his  age,  to  pay  it  is  bind- 
ing, and  needs  no  new  consideration.  Such  a  promise  may  be  made 
to  the  payee  or  his  agent.  *  Heady  v.  Boden,  476 

INJUNCTION. 
See  APFEAii,  3. 
Bestraining  Order, — Continuance  of  by  Agreement  of  Parlies  in  Open  Court, — 
Effect  of  ofn  Iniunelum  Bond, — In  an  injunction  proceeding,  where  a  re- 
straining order  was  granted  and  continued  in  force  to  a  certain  date, 
at  which  time  the  defendant  in  the  injunction  proceedings  appeared 
in  open  court  with  the  plaintiff  in  said  suit  and  entered  into  an  agree- 
ment with  him  that  said  injunction  and  restraining  order  should  be 
continued  until  the  further  order  of  the  court,  and  that  the  court 
should  make  and  enter  an  order  carrying  into  effect  said  agreement, 
which  was  accordingly  done  by  the  court,  such  an  agreement  by  the 

Earties  to  the  action  amounted  to  no  more  than  a  waiver  of  a  formal 
earing,  and  the  injunction  was  continued  in  force  by  the  order  so 
entered,  and  the  bond  already  given  was  continued  in  force  by  the 
statute,  and  the  defendant,  notwithstanding  said  agreement,  was  still 
protected  by  the  injunction  bond.  Stone  v.  Keller^  43G 

INSTEUCTI0N8  TO  JURY. 
See  Practice,  13;  Promissory  Note,  2;  Kaelroad,  20. 

1.  Hofw  Brought  Into  the  Record, — Filing, — BiU  of  ExcqAione. — Instructions 
can  not  be  brought  into  the  record  without  a  bill  of  exceptions,  un- 
less it  affirmatively  appears  that  they  were  filed,  and  to  be  filed  the 
attention  of  the  court  should  be  called  to  the  filing  and  the  filing 
minuted  on  the  docket,  and  be  made  to  appear  as  a  part  of  the  court 
proceedings  in  the  order  book.  Sleeg  v.  Walh,  18 

2.  When  Eironeous,— It  is  not  error  to  refuse  to  give  an  instruction  which 
should  not  be  given  in  the  terms  asked.  Hewlett  v.  Dilts,  23 

3.  Samc—EMenee.^  Preponderance  of. —  Error. — An  instruction  which 
gives  the  jury  to  understand,  or  which  is  liable  to  give  the  jury  to 
understand,  that  the  preponderance  of  the  evidence  is  to  be  deter- 
mined by  the  number  of  witnesses  testifying  on  each  side  of  the  case, 
is  erroneous.  lb. 

A,  Befueal  to  Give,  When  not  Error. — When  an  instruction  to  a  jury  is 
refused,  but  the  same  points  are  fully  covered  by  other  instructions, 
there  is  no  available  error.  Ohio,  etc,  R,  \V.  Co,  v.  Wrape,  100 

6.  Eironeous  Instructions, —  When  Judgment  not  Reversed  on  Account  of. — An 
instruction  to  the  jury  in  such  a  case  that  gave  them  to  understand 
that  it  was  of  little  importance  whether  the  plaintiff  omitted  to  read 
the  contract  to  which  she  had  signed  her  name,  provided  the  railroad 
company  had  not  called  her  attention  specially  to  its  terms,  was  er- 
roneous, as  it  was  her  duty  to  read  the  contract,  if  she  had  theoppor- 
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tunity  of  doing  so,  and  no  fraud,  imposition  or  deception  was  prac- 
ticed  to  prevent  lier  from  doing  so;  but  as  the  verdict  of  the  iorj 
was  right  upon  the  evidence,  the  judgment  should  not  be  reversed  for 
the  giving  of  an  erroneous  instruction. 

Louisville,  etc.,  R,  W,  Co.  v.  Nicholai^  119 

6.  Musi  be  Considered  Together, — Irutructions  OmiUed  from  the  BeeortL — Be- 
versed  of  Judgment. — Each  particular  instruction  must  be  considered 
and  construed  in  connection  witli  all  other  instructions  given.  If  an 
instruction  given  be  absent  from  the  record,  and  an  instruction  to 
which  objection  is  made  might,  when  taken  in  connection  with  other 
instructions,  correct  and  applicable,  be  thereby  so  explained  and 
qualified  that  the  instructions,  taken  together,  would  correctly  state 
the  law  of  the  case,  the  judgment  will  not  be  reversed  because  of  such 
instruction  to  which  objection  is  made. 

Lake  Erie,  etCy  R,  R.  Co.  v.  Carson^  185 

7.  Same  — Incomplete  Instruction. —  When  Cured. — If  an  instruction  is  in- 
complete, and  other  instructions  are  given  to  the  jury  which  fully 
cover  the  matters  alleged  to  have  been  omitted,  there  is  no  available 
error.  Ih. 

8.  Incorporating  Complaint. — It  is  not  error  for  the  court  in  presenting  its 
instructions  to  the  jury  to  set  out  and  read  the  complaint. 

Sturgeon  v.  Sturgeon,  SSt 

9.  Same. — Amount  of  Damages. — An  instruction  to  the  jury  that  in  mak- 
ing up  their  verdict  as  to  the  amount  of  damages,  they  should  "con- 
sider all  the  circumstances  bearing  on  that  subject,"  is  not  bad  if,  taken 
in  connection  with  others,  the  jury  is  informed  that  they  must  con- 
sider all  the  evidence  in  the  case.  lb. 

10.  Absence  of  from  Record. — Pfcaump/ion.— Where  the  record  failed  to  dis- 
close what  instructions  were  given  to  the  jury,  in  the  absence  of  any- 
thing to  show  the  contrary  it  must  be  presumed  that  the  court  gave 
to  the  jury  all  necessary  and  proper  instructions.  Ogd^nY.  Kehey,S99 

11.  Judge  Failing  to  Sign.— Failure  to  File. —  Will  not  Consider  on  Appeal— 
Where  instructions  given  b^  the  court  tq  the  jury  were  not  signed  by 
the  judge,  and  neither  the  instructions  given  by  the  court  nor  those 
requested  and  refused  are  filed  or  preserved  by  a  bill  of  exceptions, 
this  court  will  neither  consider  the  instructions  given  nor  examine 
those  refused.  Marian  v.  Brown,  S19 

12.  When  Should  be  Refused.— Performance  of  Contract. — iVoqf  of  Necesaanf 
When. — In  an  action  to  recover  for  extra  work  performed  at  the  re- 
quest of  the  defendant,  the  defendant  requested  the  court  to  give  an  in- 
struction to  the  jury  based  upon  the  assumed  position  that  the  plain- 
tiff was  required  to  show»  before  he  could  recover,  that  defenaant's 
engineer  had  certified  under  the  contract  that  the  contract  had  been 
completely  performed. 

Held,  that,  as  the  action  was  for  work  performed  outside  of  the  contract 
it  could  not  be  governed  by  the  contract,  and  that  the  instruction 
was  correctly  refused.  That  the  evidence  supports  the  verdict,  see 
opinion.  Ohio,  etc,  Ijl.  W.  Co.  v.  Crumbo,  4^6 

13.  Hai-mless  Error. — Not  Ground  for  Reversal. — Where  the  court  instructed 
the  jury  in  substance  that  they  might  consider  the  position  of  the 
account  as  shown  in  the  book  and  ihe  manner  of  placing  it  as  they 
saw  it  in  the  book,  and  that  they  had  a  right  to  take  the  book  with 
them  and  consider  it.  there  was  no  error,  except  it  be  in  the  clause, 
"  You  may  take  the  book  with  you  and  consider  it;"  and  the  record 
not  showing  that  they  did  take  the  book  with  them,  the  instruction 
could  have  worked  no  harm,  if  wrong. 

First  National  Bank  v.  Williams,  501 
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14.  Refused.-- Record  Musi  Contain  all  iMtruciions  Given. — If  all  the  instruc- 
tions given  are  not  contained  in  tlie  record,  no  questions  arising  upon 
the  refusal  of  instructions  will  be  considered ;  for  it  will  be  presumed 
that  all  of  those  refused  containing  correct  enunciations  oi  the  law 
were  fully  covered  by  those  given.  Lockwood  v.  Beard,  505 

15.  Same, — Filing, — In  order  that  instructions  may  be  made  part  of  the 
record  without  a  bill  of  exceptions,  the  record  must  affimatively  show 
that  they  were  filed.  lb, 

INSURANCE. 

1.  Mutual  Fire  Insurance  Company, — Appointment  of  Receiver  for. — Losses^ 
Occurring  Thereafter,-^ Liability  to  Members  Without  Notice, — Where  an 
application  was  made  for  the  appointment  of  a  receiver  for  a  mutual 
fire  insurance  company  of  this  State,  and  there  was  an  appearance 
by  the  company  to  such  application,  and  a  confession  of  insolvency, 
and  good  cause  existed  for  the  appointment  of  a  receiver,  and  it  was 
adjudged  insolvent,  its  property  sequestrated  by  the  court,  and  an 
order  entered  appointing  a  receiver,  every  member  of  the  company  is 
bound  by  such  order  without  further  notice,  and  all  liability  over 
future  losses  then  ceases.  A  member  of  the  company  under  such  cir- 
cumstances can  not  recover  on  a  policy  for  a  loss  occurring  after  the 
appointment  of  a  receiver.  The  plaintiff,  having  given  a  premium 
note  in  consideration  of  his  policy,  belonged  to  that  class  of  policy- 
holders who  were  members  oi  the  insurance  company  under  our  stat- 
ute.   Sections  3751-2,  R.  8.  1881.    Reliance  Lumber  Co,  v.  Brown,  92 

2.  Same, — Reason  for  Appointment  of  Receiver , —  When  l)ecree  Need  not  Dis- 
close.— Averment  of  Imolvency  in  Complaint.— Admisnion  of  in  Answer, — 
Where  the  complaint  averred  the  insolvency  of  the  company,  and  the 
answer  admitted  it,  it  was  not  necessary  that  the  decree  should  dis- 
close the  court's  reason  for  the  appointment  of  the  receiver.  lb. 

3.  Poliey  on  Animal — Complaint. — Oicnernhipat  Time  of  Death. — Absence  of 
Averment  Concerning. — In  an  action  to  recover  on  a  policy  of  insurance 
for  the  death  of  a  horse,  a  complaint  was  defective  which  failed  to 
show  that  the  plaintiff  was  the  owner  of  the  horse  or  had  any  interest 
in  it  at  the  time  of  its  death.     Indiana,  etc.,  Ins.  Co.  v.  Bogeman,  S37 

A*  Mutual  Company, — Assessment  to  Pay  Losses— Notice  cfto  Member, — How 
Must  be  Oiven, — Foifeiiure  </  Policy. — Ambiguous  Provisions. — How  Con- 
strued.— Where  the  articles  of  association  of  a  mutual  insurance  com- 
pany provided  that  when  assessments  were  made  to  meet  losses  "  the 
members  shall  be  bound  to  pay  the  same  (assessments)  within  thirty 
days  after  receiving  notice  thereof,"  and  the  by-laws  provided  that 
notice  of  an  assessment  "shall  be  given  by  publication  in  one  or 
more  newspapers,"  a  forfeiture  of  a  policy  will  not  be  declared  for 
failure  to  pay  an  assessment  unless  it  is  shown  that  the  member  had 
received  actual  notice  of  the  assessment  and  was  delinquent  for  thirty 
days  thereafter.  If  there  are  any  ambiguous  provisions  or  equivocal 
conditions  in  the  contract  of  such  a  company,  they  will  be  construed 
in  favor  of  the  insured,  particularly  respecting  provisions  and  con- 
ditions which  might  operate  to  forfeit  the  insurance. 

Schmidt  v.  German,  etc,  Ins.  Co.,  340 

6.  Delinquent  Member.  —  When  Policy  not  Forfeited, — Acts  of  Association. — Re- 
fusal to  Adjust  Loss. — The  constitution  of  an  insurance  company  pro- 
vided that  "should  any  member  fail  to  pay  his  assessments  for  more 
than  sixtjrdays,  he  shall  forfeit  his  protection  until  all  dues  are  paid," 
and  provided  further  that  "insurance  in  this  association  shall  be  per- 
petual, unless  the  member  withdraws,  which  he  can  do  by  paying  his 
proportion  of  prior  losses  and  notifying  the  secretary."  A  member 
became  delinquent  in  the  payment  of  his  assessments,  snd  the  com- 
pany failed  to  notify  such  member  of  the  forfeiture  of  his  policy,  and 
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coDtinued  to  assess  him  as  though  his  policy  was  in  full  force,  and 
after  a  loss  had  occurred  accepted  full  payment  of  all  delinquencies, 
with  full  knowledge  of  such  loss,  but  after  such  loss  occurred  under 
such  policy  during  such  delinquency,  the  company  refused  to  adjust 
the  loss  on  the  ground  that  the  company  was  not  liable  for  losses  oc- 
curring to  a  member  during  his  delinquency. 
Held,  that  while  the  right  existed  in  the  association  to  treat  the  contract 
as  forfeited,  it  could  not  continue  to  recognize  as  one  of  its  members 
a  delinquent  member,  continue  to  make  assessments  against  him,  en- 
force their  collection,  and  wben  a  loss  occurred,  accept  mil  payment  of 
all  delinquencies,  with  full  knowledge  of  such  loss,  then  declare  the 
policy  forfeited  and  refuse  to  pi^  the  loss.  To  hold  otherwise  would 
be  to  treat  the  contract  in  force  as  to  one  party  and  yoid  as  to  the 
other,  to  permit  one  party  to  receive  all  the  advantages  of  a  contract 
and  deny  any  advantage  to  the  other. 

Farmers^  etc^  Ass'n  v.  Koontz,  5S8 
6..  Same. — Forfeiture. — Not  Favored  in  Law. — ConstrticUon  of  IrutrumenL— 
Forfeitures  are  not  favored  in  the  law,  and  instruments  will  be  so 
construed  as  to  prevent  them,  if  it  can  be  done  without  doing  violence 
to  the  language  employed  ^  and  in  the  case  of  an  insurance  policy, 
any  provisions  therein  in  the  nature  of  a  forfeiting  clause  are  to  be 
construed  most  strongly  against  the  insurer  and  as  favorably  as  pos- 
sible to  the  insured.  lb, 

7.  Fire. — Action  on  Policy. — Premium  Note. — Sufficiency  of  Ojftr  to  Pay. — 
Authority  of  Agent  to  Beceive. — ComplainL — "Where  a  policy  of  insurance 
provided  that  the  company  should  not  be  liable  for  any  loss  that 
might  occur  while  any  premium  note  was  past  due  and  unpaid,  aud 
that  all  premiums  or  premium  notes  must  be  paid  at  its  office  in 
Chicago  or  in  New  York,  or  to  an  authorized  person  having  such 
note  in  possession  for  collection,  a  complaint  on  the  policy  showed  a 
substantial  compliance  with  the  terms  of  the  contract  as  to  payment 
of  premiums  which  averred  that  the  agent  of  the  company  at  Logans- 
port  had  on  two  former  occasions  collected  premium  instalments 
from  the  plaintiff,  and  that  at  and  before  the  maturity  of  the  instal- 
ment in  dispute,  the  note  for  the  same  was  in  the  possession  of  said 
agent  at  Logansport,  and  that  on  the  day  said  instalment  matured 
the  plaintiff  called  on  said  agent,  and  asked  him  if  he  had  the  note, 
and  informed  him  that  he  was  ready  and  willing  to  pay  the  instal- 
ment due  and  had  the  money  to  do  so,  but  that  said  agent  told  him 
he  did  not  have  the  note.  The  averments  of  any  subsequent  tender 
having  been  made  to  other  agents  of  the  company  should  be  treated 
as  surplusage.  Continental  Ins.  Co,  v.  Miller,  55S 

8.  Same. — Tender  After  Maturity. — Sufficiency  of — Previous  Delinquencies. — 
Immateriality  of — In  such  an  action  where  the  proof  showed  that  the 
tender  was  not  made  to  the  agent  at  Logansport  until  some  months 
after  the  maturity  of  the  premium  instalment  in  dispute,  but  that  it 
was  made  before  the  loss  occurred,  the  failure  to  make  the  tender  at 
maturity  would  not  work  a  forfeiture  of  the  policy,  the  contract  of 
insurance  only  providing  against  liability  if  payment  was  deferred 
until  after  the  loss  had  occurred.  The  fact  that  the  plaintiff  had 
failed  upon  previous  occasions  to  pay  at  maturity  was  immaterial,  as 
the  evidence  showed  that  after  such  delinquencies  payment  was  made 
and  accepted  by  the  company.  lb. 

9.  Premium  Notes. — Suits  on  after  Adjustment  of  Loss. — Set-offi-^Former  Ad- 
judication.— Liability  on  Note, — An  action  was  brought  on  a  note  given 

in  payment  of  a  premium  on  an  insurance  policy,  and  before  the  note 
became  due  the  horse,  on  which  the  policy  was  issued/ died,  and  due 
proof  of  said  loss  was  made  to  the  company.  Afterwards,  and  before 
the  note  was  due,  the  company  cancelled  said  policy,  and  tendered 
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plaintiff  his  note,  and  demanded  a  surrender  of  tlie  policy,  which  was 
refosedy  and  salt  was  brought  on  the  policy  for  the  loss  sustained.  A 
judgment  was  rendered  therein  on  the  policy  by  agreement  of  the  par- 
ties for  the  sum  of  $150,  which  was  still  in  force  when  suit  was  brought 
on  said  note.  At  the  time  judgment  was  rendered  by  agreement,  noth- 
ing was  said  concerning  said  premium  note.  The  defendant  claimed 
that  the  $160  was  in  full  settlement  of  all  matters  between  him  and 
plaintiff  growing  out  of  said  policy. 
Meld,  that  a  judgment  will  not  be  a  bar  to  a  subsequent  action  unless  the 
matter  sued  upon  in  such  action  might  have  been  litigated  in  the  ac- 
tion upon  which  the  judgment  rests,  and  the  question  as  to  what  might 
have  been  litigated  in  the  former  action  must  be  determined  by  the 
pleadings  therein,  and  can  not  be  proven  by  parol  evidence ;  that  the 
company  was  not  bound,  in  the  action  on  the  policy,  to  set  up  the 
note  in  cross-demand,  and  was  not  barred  from  afterwards  bringing 
an  action  on  the  same ;  that  it  could  not  beipresumed  that  the  amount 
of  the  note  was  deducted  in  the  settlement  of  the  loss  under  the  pol- 
icy, unless  the  insurance  policy  provided  for  the  payment  of  the  pre- 
mium before  the  payment  of  any  loss. 

Indiana,  etc.,  Ins.  Co.  v.  StrcUton,  666 

INTERROGATORIES  TO  JURY. 
See  Raflroad,  8,  9,  26. 
Motion  to  Beqmre  Fuller  Answen. —  When  Correctly  Overruled. — A  motion  to 
require  interrogatories  to  be  answered  more  fully  should  be  overruled 
when  it  appears  that  they  have  been  sufficiently  answered  to  the  ex- 
tent to  which  they  tend  to  elicit  material  facts. 

Ohio,  etc.,  R.  W.  Co.  v.  Wrape,  loa 

INTOXICATING  LIQUOR. 

Bee  Criminal  Law,  6,  6, 10. 

INTOXICATION. 

See  Contract,  8. 

JAIL. 

See  County,  1  to  3. 

JOINDER. 

See  Parties,  1.  t 

JUDGMENT. 

See  Arribst  of  Judgment  ;  Replevin,  1,  2. 

1.  Re»  A^judieata. — Personal  Property. — Sale  of  hy  Judgment  Debtor. — Re- 
purchase of. — Execution  Lien. — £kemption. — Where,  after  the  sale  of 
personal  property  by  a  judgment  debtor,  who  claimed  it  as  exempt 
from  execution,  it  was  decided  in  an  action  between  the  purchaser 
and  the  sheriflf,  who  had  levied  upon  the  property  in  the  purchaser's 
possession,  that  the  same  was  subject  to  the  levy,  and  no  appeal  was 
taken  from  said  judgment,  and  the  judgment  debtor  thereafter  re- 
purchased the  property,  he  took  it  subject  to  said  lien,  and  is  con- 
cluded by  said  judgment  from  setting  up  a  claim  to  exemption. 

Dipert  v.  Jones,  158 

2.  Costs. — Motion  to  Modify. — Filed  After  Term. —  When  Judgment  was  Ren" 
dered. — Where,  in  an  action  for  damages  on  account  of  alleged  fraud 
in  the  exchange  of  lands,  judgment  Was  rendered  in  favor  of  the 
plaintiff  for  one  dollar  and  all  costs,  and  a  motion  was  filed  after  the 
close  of  the  term  at  which  the  judgment  was  rendered,  "  to  modify 
and  correct  the  judgment,"  so  that  the  recovery  for  costs  would  be 
for  one  dollar  only,  the  motion  was  properly  overruled.    The  power 
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to  amend  jadgments  upon  motion  and  notice  after  the  close  of  the 
'  term  at  which  they  were  rendered  is  allowed  only  for  the  purpose  of 
making  the  record  conform  to  ihe  truth,  not  for  the  purpose  of  re- 
viewing  and  changing  the  judgment  actually  rendered.  The  motion 
in  the  case  at  bar  was  not  to  amend  the  judgment  for  any  clerical 
misprision,  which  may  be  done  at  any  time  when  the  record  furnishes 
the  means  for  so  doing,  but  to  so  change  the  judgment  that  it  would 
be  essentially  different  from  what  it  was  pronounced,  and  different 
from  what  it  was  intended  to  be,  so  far  as  can  be  determined  from 
anything  disclosed  in  the  record.  Pursley  v.  Wickle,  S82 

JURISDICTION. 
See  Appeal,  11 ;  County  Commissionebs  ;  Pabtnebship,  4. 
Servkt  Upon  Non-ResiderU, — Attachment  Against  Property  of. — Jvrisdieiioti 
Over  Other  Defendants. — A  non-resident  of  the  State,  or  person  having 
no  permanent  residenSe  in  the  State,  may  be  sued  and  process  served 
upon  him  in  any  county  in  the  State  where  he  may  be  found  ;  but 
a  proceeding  in  attachment  against  his  property  will  not  of  itself 
confer  jurisdiction  in  the  same  action  over  persons  as  defendants 
who  have  their  usual  place  of  residence  in  another  county.  See  sec- 
tion 312,  R.  S.  1881.  Brown  v.  Underhill,  77 

JUROR 

See  CrimikaIi  Law,  3. 

JURY. 

1.  Discharge  of  Regtdar  Pcmelfor  Term. — Righl  to  Gall  By^etandert. — Where 
the  regular  panel,  after  the  disposition  of  all  the  causes  in  which  a 
jury  had  not  been  waived  were  disposed  of,  were  discharged  for  tbe 
term,  and  counsel  for  both  sides  in  a  cause  on  the  docket  had  an- 
nounced their  willingness  to  try  the  cause  without  a  jury,  and  counsel 
for  appellant  were  present  when  the  regular  panel  were  discharged 
finally,  and  made  no  objection  thereto,  and  when  the  cause  came  on 
for  trial  appellant  demanded  a  jury,  and  insisted  upon  the  return  of 
the  regular  panel,  it  was  not  error  for  the  court  to  overrule  the  appel- 
lant's demand,  and  to  call  a  jury  from  among  the  by-standers.  See 
section  1396,  R.  S.  1881.  Ohio,  etc.,  R.  W.  Co.  v.  Trapp,  69 

2.  Vi^  of  Premises. — Discretionary  with  Court. — Evidence. — The  power  to 
require  the  jurjr  to  view  premises  for  the  purpose  of  making  a  more 
intelligent  application  of  the  evidence  is  discretionary  with  the  court. 
Section  638,  R.  8.  1881.  Ohix>,  etc.,  R.  W.  Co.  v.  Wrape,  100 

3.  Misconduct  of. — Reaching  Verdict  by  Casting  Lois. — Insufficiency  of  Affida- 
vit.—Source  of  linformation  not  Disdosed. — When  the  alleged  misconduct 
of  the  jury  in  failing  to  deliberate  upon  a  verdict,  but  deciding  and 
finding  a  verdict  ^*  by  casting  lots''  is  assigned  as  a  cause  for  a  new 
trial,  the  affidavit  in  support  thereof  is  insufficient  which  does  not 
show  how  the  affianc  obtained  information  of  such  alleged  miscon- 
duct. The  closing  words  of  the  affidavit,  "as  the  affiant  believes," 
should  be  applied  to  the  whole  affidavit.  The  affidavit  may  have 
been  true  as  the  affiant  believed,  and  yet  the  information  have  been 
derived  from  some  of  the  jurors,  whose  affidavits  could  not  have  been 
received.  Eaken  v.  Thompson,  893 

4.  When  Trial  by  is  Proper.— Legal  and  Equitable  Remedies.— Fraudtdent 
Transfer,  Crmversion  cf  Property  Conveyed. — A.  sued  B.,  alleging  that  S. 
and  M.  were  indebted  to  him,  and  that  after  such  indebtedness  was 
created  they  conveyed  all  their  property  to  B.  with  the  intention  of 
cheatinc:  and  preventing  him  from  collecting  his  debt;  that  B.,  know- 
ing of  such  intention,  nnd  being  a  party  thereto,  wrongfully  sold  and 
otherwise  converted  such  property  to  her  own  use  and  benefit,  whereby 
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he  was  prevented  from  having  applied  to  his  claim  the  proceeds  of 
the  sale  of  such  property  and  was  not  able  to  collect  his  debt.     There 
was  a  general  prayer  for  damages. 
Seidf  that  the  cause  was  properly  submitted  to  the  jury  for  trial. 

Robertson  v.  McPfierson,  695 
JUSTICE  OF  THE  PEACE. 

1.  Void  Judgment — Failure  of  Justice  to  Sign. — Breach  of  Official  Duty. — A 
purported  judgment  rendered  by  a  justice  of  the  peace  is  void  where 
he  fails  to  sign  his  name  to  such  judgment.  His  failure  to  do  so  con- 
stitutes a  breach  of  official  duly.  State,  ex  reL,  v.  Wanee,  1 

2.  Same. — Void  Judgment  of  Suretyship. — Hight  of  Action  by  Surety  on  Official 
Bond, — Complaint.— Insufficiency  of. — A  complaint  was  filed  before  a 
justice  of  the  peace  on  a  promissory  note.  The  complaint  averred 
that  the  defendant  8.  was  principal  on  said  note,  and  that  the  defend- 
ant L.  was  surety  thereon,  but  there  was  nothing  contained  in  the 
complaint  by  which  it  appeared  on  the  face  of  the  note  that  L.  was 
surety.  A  default  was  taken  against  S.,  and  without  any  complaint 
of  suretyship  or  paper  of  any  kind  being  filed,  and  without  summons 
or  notice  to  S.  to  answer  the  complaint,  but  in  S.'s  absence,  and  with- 
out his  knowledge,  the  justice  proceeded  to  try  the  question  of  surety- 
ship, and  found  that  8.  was  the  maker  of  said  note  and  "L,  surety 
thereon.  Judgment  was  rendered  accordingly,  but  the  justice  failed 
to  sign  the  judgment.  L.  paid  it  and  instituted  suit  against  the  jus- 
tice and  his  sureties  on  the  official  bond.  He  averred  the  foregoing 
facts  in  his  complaint,  and  in  addition  thereto  alleged  that  the  levy 
upon  S.'s  property  was  released  by  order  of  the  plaintiff'  because  of 
the  want  of  a  judgment  to  support  the  execution;  that  at  the  time 
and  for  more  than  fifteen  days  after  the  rendition  of  said  judgment 

5.  owned  sufficient  property  in  the  bailiwick  of  the  constable  out  of 
which  the  judgment  could  have  been  made;  that  the  plaintiff  re- 
mained ignorant  that  the  judgment  was  void  until  a  long  time  after 

6.  had  absconded  from  the  State,  taking  his  property  with  him  or 
disposing  of  it;  and  that  thereupon  the  plaintiff  paid  said  judgment 
in  full. 

Heldf  that  such  payment  did  not  furnish  L.  a  good  cause  of  action  on  the 
justice's  official  bond,  for  the  reason  that  the  judgment  of  the  justice 
OQ  the  question  of  suretyship  was  without  validity,  and  even  if  the 
justice  had  signed  the  judgment  his  attempted  a^djudication  of  the 
question  of  suretyship  would  have  been  without  force  or  effect. 

Held,  also,  that  if  L.  desired  a  judgment  of  suretyship  in  his  favor  against 
8 ,  it  was  his  duty  to  have  adopted  the  procedure  required  by  sections 
1212  and  1213,  B.  8.  1881,  and  having  failed  to  do  so,  he  can  not  be 
heard  to  say  that  he  was  damaged  by  a  failure  of  the  justice  to  render 
up  and  sign  a  void  judgment  of  suretyship  in  his  favor  against  8.  lb. 
8.  Appeal  to  Appellate  Court. — Amount  in  Controversy. —  When  Appeal  Dis- 
missed on  Jaotion. — JMnted  Rules  of  School  Board. — Not  an  Ordinance. — 
No  appeal  lies  from  a  judgment  in  a  cause  originating  before  a  jus- 
tice of  the  peace  if  the  amount  in  controversy,  exclusive  of  interest 
and  costs,  does  not  exceed  fifty  dollars,  unless  such  appeal  involves 
the  validity  (not  the  construction)  of  an  ordinance  passed  by  a  city 
or  town.  The  printed  rules  or  orders  of  a  school  do  not  amount  to 
an  ordinance.  The  appeal  may  be  dismissed,  on  motion,  when  the 
want  of  jurisdiction  appears  on  the  face  of  the  record. 

State,  etc,  v.  Wills,  38 
LANDLORD  AND  TENANT. 

Tenancy  from  Year  to  Tear. — Notice  to  Terminate. — How  Long  Must  be  Cfiven. — 
Where,  in  an  action  against  a  tenant  for  possessioDj  the  evidence 

Vol.  4.— 41 
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showed  that  there  was  no  written  lease,  but  a  general  tenancj, 
the  rent  being  payable  monthly  at  a  stipulated  sum,  it  was  a 
tenancy  from  year  to  year,  and  a  three  months'  notice  "'given  prior 
to  the  expiration  of  the  year,"  was  necesi«ary  for  its  termination. 
Sections  520&-9,  R.  8.  1881.  EUiott  y.  Stone  City  Bank,  155 

LARCENY. 
See  CBiHiNAii  Law,  12. 
LAW  OF  CASE. 
See  AppEAii,  4 ;  Railroad,  6. 
LIEN. 
See  Attachment,  1 ;  Judgmekt,  L 
MALICIOUS  PROSECUTION. 
See  Evidence,  16. 
MALICIOUS  TRESPASS. 
See  Criminai.  Law,  11,  12. 
MARRIAGE  CONTRACT. 
Breach  of. — Immoral  Connderation. — Insufficiency  of  GomphinL^-In  an  action 
for  the  breach  of  a  contract  of  marriage,  the  complaint  failed  to  state 
a  good  cause  of  action  which  averred  that  the  plaintiff,  an  unmarried 
woman,  was  solicited  by  the  defendant  to  have  sexual  intercourse 
with  him,  which  she  refused  to  do ;  that  thereafter  defendant  agreed 
with  and  promised  her  that  if  she  would  have  sexual  intercourse 
with  him  and  become  pregnant  from  such  intercourse,  he  would  at 
once  marry  her ;  that  in  consideration  of  such  promise  and  agree- 
ment BO  to  marry  in  case  of  pregnancy,  to  which  promise  and  agree- 
ment she  assented,  plaintiff  yielded  to  defendant  s  solicitation  and 
had  sexual  intercourse  with  him,  from  which  pregnancy  resulted, 
and  from  which  a  child  was  born  to  the  plaintiff;   and  that  immedi- 
ately upon  the  discovery  of  such  pregnancy  plaintiff,  who  was  then 
willing  to  marry  defendant,  requested  him  to  fulfil  his  said  promise 
of  marriage,  which  he  refused  to  do,  and  still  refuses  to  do,  to  her 
damage,  etc.     The  contract  pleaded  was  based  upon  an  immoral  con- 
sideration, and  will  not  sustain  an  action  for  its  breach.    If  there 
was  an  implied  promise  on  the  part  of  the  plaintiff  to  marry,  it  was 
so  united  with  the  immoral  part  of  the  consideration,  and  so  depend- 
ent upon  the  consequences  of  the  immoral  conduct  proposed  that  it 
can  not  be  separated  and  made  to  serve  as  a  valid  consideration. 
Kurtz  V.  Frank,  76  Ind.  594,  and  Wilton  v.  Engworth,  86  Ind.  399,  dis- 
tinguished. ScLXon  V.  Wood,  242 
MARRIED  WOMAN. 
See  Infant,  1. 
1.    Wife's  SeparaU  Becd  Estate.--  Work  Done  and  Maierial  Fumi^ed  For.— 
when  Wife  Not  Liable. — Sufficiency  of  Answer, — Argumentaiive  Denial. — 
Demurrer. — Harmless  Error. — In  an  action  to  recover  for  work  done 
on  the  defendant's  real  estate,  a  paragraph  of  answer  was  good  which 
alleged  that  at  the  time  said  work  was  done  and  said  materials  were 
furnished  the  defendant  was  a  married  woman  and  that  said  real  es- 
tate was  her  own  separate  property ;   that  the  plaintiff  did  said  work 
and  furnished  said  materials  under  an  order  from  and  contract  with 
the  defendant's  husband,  since  deceased ;  that  she  in  no  way  con- 
tracted for  the  performance  of  said  work  and  the  furnishing  of  said 
materials,  but  the  same  was  the  separate  contract  and  debt  of  her 
said  deceased  husband,  and  that  she  had  in  no  way  made  the  same 
her  separate  and  individual  indebtedness.     Even  if  such  paragraph 
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of  answer  be  regarded  as  an  argumentative  denial)  and   its  aver- 
■mente  provable  under  the  general  denial  on  file,  the  overruling  of  a 
demurrer  thereto  would  not  be  ground  for  reversing  the  judgment. 

Ogden  v.  KeUey,  299 

2.  8ame.—Non'Liabiiity  of  Wife,— Work  Done  on  HusbancCs  Credit.— Hu»- 
bandCi  Agency.— Hew  Estabiighed.— The  fact  that  a  married  woman  was 
the  owner  .of  the  property  upon  which  the  work  and  materials  sued 
for  were  applied  would  not  make  her  liable  if  her  husband,  upon  his 
own  contract  and  credit  alone,  with  the  plaintiff,  procured  the  work 
to  be  done  and  the  material  to  be  furnished.  The  law  will  not 
declare  the  husband  to  be  the  agent  of  the  wife  in  such  a  case  simply 
because  of  the  relation  between  them  and  because  of  the  fact  that  the 
property  improved  belonged  t«  the  wife.  The  husband's  agency  is, 
like  other  agencies,  a  matter  of  fact  for  legal  ascertainment,  upon  all 
the  proof.  lb, 

3.  Same,— Judgment  in  Favor  of  Wife,— When  Will  Not  be  Disturbed.- 
Where  work  was  done  upon  the  separate  real  estate  of  a  married  wo- 
man, and  it  appeared  from  the  evidence  that  her  husband  first  spoke 
to  the  plaintiff  about  doing  the  work,  and  when  done  it  was  charged 
to  the  husband  on  plaintifi's  books,  and  the  evidence  tended  to  show 
that  the  payments  were  made  by  the  husband,  a  judgment  in  favor  of 
the  wife  will  not  be  disturbed.  lb, 

4.  Same. — Agreement  Between  Husband  and  Wife  Concerning  Improvements. — 
Admissibility  of. — In  such  an  action  it  was  not  error  to  permit  the  de- 
fendant to  testify,  that  there  was  an  agreement  between  her  and  her 
husband,  not  made  in  the  presence  of  the  plaintiff,  that  certain  im- 
provements, when  made  on  said  real  estate,  should  be  paid  for  by  the 

-  husband.    This  evidence  was  proper  as  tending  to  show  that  the  hus- 
band was  contracting  with  the  plaintiff  for  himself  and  not  for  her. 

MASTER  AND  SERVANT. 

1.  Discretion  of  Action  in  Employee,— Mi^udgment  of  Employee. — LiahiHty 
of  Master. — Where  a  master  employs  one  in  a  vocation  requiring  him 
to  act  under  certain  conditions,  and  commits  to  his  discretion  the 
duty  of  determining  when  and  what  action  may  be  necessary,  the 
employer  will  be  responsible  for  the  misjudgment,  as  well  as  the 
misconduct  of  the  servant,  and  if  he  acts  when  there  is  no  occasion 
for  it  at  all,  though  intending  to  accomplish  some  end  of  the  employ- 
ment, such  responsibility  will  still  exist. 

Oakland  Cityf  etc.,  Society  v.  Bingham,  545 

2.  Same. — Liability  of  Master  for  Ads  of  Servant. — Rule  as  to, — The  master 
will  be  responsible  for  the  acts  of  the  servant  when  they  are  performed 
in  the  general  scope  of  his  employment  and  with  a  view  of  accom- 
plishing some  end  thereof,  but  the  master  will  not  be  held  liable  for 
the  acts  of  a  servant  who  uses  his  position  for  a  cloak  to  protect  htm 
in  the  execution  of  a  purely  private  purpose,  unconnected  with  the 
service  of  the  employer.  lb, 

3.  Same. — Exercise  of  Care  in  Employment  of  Servant. — Lack  of — Responsibil- 
iiy  of.  Master. — Acts  Beyond  Authority. — A  complaint  based  upon  the 
theory  that  the  master  is  bound  to  exercise  reasonable  care  in  the 
selection  of  bis  servant,  and,  having  failed  to  do  so,  the  master  would 
be  responsible  for  the  wrongs  of  the  servant,  whether  they  occurred 
in  the  line  of  his  employment  or  not,  is  bad,  and  the  overruling  of  a 
demurrer  thereto  will  constitute  reversible  error.  lb. 

4.  Same, — Evidence. —  What  May  be  Proven  Under  General  Denial. — Acts  Be-  ' 
y(md  Authority. — In  an  action  against  a  master  for  the  negligent  an^ 
wrongful  acts  of  a  servant  it  was  incumbent  upon  the  plaintiff  to  prove 
the  commission  of  the  trespass,  and  that  such  trespass  was  committed 
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by  the  servant  while  engaged  in  the  discharge  of  his  duty  as  such 
servant;  and,  under  the  general  denial,  any  evidence  was  admissible 
tending  to  disprove  the  trespass,  or  to  prove  that  when  the  trespass 
was  committed  the  servant  was  not  acting  for  the  master.  /6. 

6.  Action  for  Value  of  Servidi, — JudgmtrU  Beyond  Allegation  of  CompiainL — 
Where,  in  an  action  for  the  ralue  of  personal  services  alleged  to  have 
been  performed  for  the  defendant,  a  judgment  is  rendered  in  the 
plaintiff's  favor  for  the  value  of  services  covering  a  period  not  em- 
braced in  the  allegations  of  the  complaint,  the  judgment  must  be  re- 
versed. Oolitic  Stone  Co,  v.  Croflon^  572 

MEASURE  OF  DAMAGES. 
See CiONTBACT,  1 ;  Damages;  Bailroad,  12. 

MECHANICS  LIEN. 

1.  Material  lf«i  Seeking  to  Enforce. — FaHare  to  Institute  Suit  Within  One 
Year,  —  Voluntary  Assignment  by  Contractor, — RigfUs  of  Assignee  as  Against 
Material  Men. — Where  material  men  had  filed  their  notice  of  an  in- 
tention to  hold  a  mechanic's  lien,  but  had  not  instituted  an  action  to 
enforce  the  same  within  one  year,  as  provided  by  statute,  they  are 
precluded  from  recovering  the  amount  agreed  to  be  due  from  the 
owner  of  the  property,  as  against  the  assignee  of  the  contractor,  the 
latter  having  made  a  voluntary  assignment  for  the  benefit  of  his 
creditors,  including  the  amount  so  due  from  the  property-owner. 

Kulp  V.  Chamberliny  660 

2.  Same, — Notice  of  Material.  Men  to  Oumsr  After  Voluntary  Assignment  by 
Contractor. — Priority  of  Assignee  Unaffected. — When,  after  a  general  as- 
signment by  a  contractor  for  the  benefit  of  his  creditors,  certain  ma- 
terial men  gave  no  notice  to  a  property  owner  of  their  intention  to 
hold  him  responsible  for  material  furnished  by  them  to  the  contractor, 
the  assignee  of  the  contractor  is  entitled  as  against  the  material  men 
to  the  amount  agreed  to  be  due  from  the  property  owner  for  said  ma- 
terial, lb. 

MISCONDUCT  OF  COUNSEL. 
See  Criminal  Law,  14, 15 ;  Pbactice,  1,  4. 

MUNICIPAL  CORPORATION. 

1.  Action  for  Damages  Against, — Defective  Sidewalk. — Liability  of  Abutting 
Property- Owner. — Duty  to  Keep  in  Safe  Condition, — Remote  Grantor. — 
The  defendants  owned  a  lot  with  a  business  building  thereon,  abut- 
ting upon  one  of  the  public  streets  of  a  town.  There  was  an  area  in 
the  siaewalk  in  front  of  said  building,  partly  covered  by  a  flagstone 
and  partly  open,  for  the  purpose  of  light  and  of  gaining  access  to  the 
basement.  The  open  portion  was  guarded  by  an  iron  railing.  The 
stone  was  plaped  on  a  secure  foundation,  but  partly  on  account  of 
decay  and  partly  on  account  of  an  unusually  severe  rain-storm  the 
foundation  gave  way  and  one  side  of  the  stone  was  thrown  forward 
80  as  to  render  the  sidewalk  dangerous.  The  stone  was  removed  from 
I  its  dangerous  position  with  the  knowledge  and  consent  of  the  munici- 
pality, and  the  area  thereby  left  uncovered  and  unguarded  for  a  pe- 
riod  of  three  weeks.  During  that  interval  a  pedestrian  fell  into  the 
excavation  caused  by  the  removal  of  the  stone,  and  was  injured,  and 
recovered  a  judgment  against  the  municipality. 

Held,  that,  in  an  action  against  the  abutting  property-ownerg  by  the  city, 
they  can  not  escape  liabilitjr  by  showing  that  the  particular  part  of 
the  area  which  caused  the  injury  was  of  no  benent  to  and  was  not 
used  by  them,  as  the  area  must  be  considered  as  an  entirety. 

Held,  also,  that  although  the  area  was  excavated  by  a  prior  owner  and  a 
remote  grantor  of  the  defendants  by  and  with  the  consent  of  the  town, 
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the  defendants  were  liable  for  a  failure  to  keep  it  in  a  safe  condition, 
if  they  maintained  and  ii»ed  it.  It  is  presumptively  a  beneficial  ap- 
purtenance to  the  realty. 
Heldj  also,  that  if  the  injury  was  caused  by  the  giving  way  of  the  founda- 
tion walls  which  supported,  the  flagstone,  those  walls  were  made  nece.^ 
sary  by  the  area,  and  it  was  the  duty  of  the  defendant  to  main  ta  it 
them  in  a  safe  condition.  Wictwire  v.  Town  of  Angola,  '^{.J 

2.  Same. — Exeavaiion  Made  With  Conamt  of, — Duly  of  Abutting  Proper Ly- 
Otoner  Concerning. —^^ here  an  excaTatiou  is  made  in  a  sidewalk  with 
the  consent  of  the  municipality,  the  abutting  property-owner  is  bound 
to  exercise  ordinary  care  and  diligence  to  maintain  it  in  a  safe  con- 
dition. Ib^ 

3.  Actions  for  Violationa  of  Ordinances. — An  action  to  recover  a  penalty  for 
the  violation  of  a  municipal  ordinance  is  a  civil  action,  and  is  con- 
trolled by  the  rules  of  the  civil  practice. 

Ridge  v.  City  of  CrawfordsvUle,  613 

NEGLIGENCE. 
See  Common  Carrier,  1,2;  Pleading,  5 ;  Trusts  and  Trustee,  1. 

1.  Ohslruction  of  Race-Track. — Inhiry  to  Horse  Being  Speeded.  —Liability  of 
Owner  of  Track. — Complaint. — Sufficiency  of. — A  complaint  stated  a  good 
causeof  action  which  alleged  that  the  defendant  was  the  owner  and 
proprietor  of  a  track,  and  had  advertised  and  solicited  the  public  to 
exhibit  and  speed  horses  thereon,  representing  that  said  track  was 
suitable  and  safe  in  alF  respects  therefor;  that  the  defendant  pre- 
pared an  exhibition  to  take  place  on  said  track  for  a  specified  prem- 
ium, and  solicited  and  accepted  from  the  plaintiff  a  sum  of  money,  as 
a  fee  for  the  privilege  of  entering  said  contest  for  said  premium ; 
that  while  the  plaintiff  was  exercising  his  horse  on  said  track,  at  the 
special  call  of  the  defendant,  preparatory  to  said  exhibition  of  speed, 
the  defendant  negligently  suffered  and  permitted  the  track  to  be  ob- 
structed, by  allowing  the  spectators  to  rush  upon  and  stand  and  walk 
upon  said  track,  and  the  plaintiff's  horse  in  consequence  thereof 
collided  with  another  horse  rightfully  upon  the  track,  whereby  the 
plaintiff's  horse  and  sulky  were  wholly  destroyed,  without  any  fault 
or  negligence  on  his  part,  to  his  damage,  etc.  The  grounds  and  track 
were  under  the  supervision  of  the  defendant,  and  the  particular  oc- 
casion was  one  for  which  it  had  made  preparation  for  profit  to  itself. 
It,  therefore,  assume<l  the  obligation  of  omitting  no  attention  which 
was  reasonably  necessary  to  the  proper  use  and  enjoyment  of  its  track 
by  the  plaintiff  under  the  circumstances. 

North  Manchester,  etc.,  Ass^n  v.  Wilcox,  I4.I 

2.  Intervening  Agency. — Remoteness  of  Consequences. — In  the  caw  of  a  tor- 
tious act  if  some  other  power  or  force,  beyond  the  control  of  the  orig- 
inal actor,  may  be  justly  said  to  constitute  the  more  direct  cause, 
and  the  result  following  the  primary  cause  was  extraordinary,  unus- 
ual or  annatural,  and  the  consequences  for  which  damages  are 
claimed  are  not  such  as  might  have  been  reasonably  anticipated,  the 
first  cause  is  too  remote  to  be  taken  as  the  proximate  or  efficient  one. 

Davis  V.    WiUiamft,  4S7 

3.  Same.— Throwing  Carcass  of  Dog  Near  Highway. — Frightening  Horse  nf 
Traveller. — The  owner  of  a  dead  dog,  who  places  it  in  a  proper  place, 
and  which  is,  without  his  knowledge  or  conHent,  taken  by  another 
and  placed  near  a  highway,  so  that  it  frightens  the  horse  of  a  trav- 
eller, to  its  and  his  injury,  is  not  liable  in  damages  to  the  person  in- 
jured. 7b. 

4.  Knowledge  of  Defect  in  a  Highway  or  Rridge. —  Burden  to  Show  Care  in 
Avoiding  the  Danger. — The  mere  fact  that  a  traveller  knows  a  highway 
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or  bridge  is  defective  will  not  preclude  a  recorery  by  bim  for  an  in- 
jury* sustained  in  attemping  to  use  the  way  or  bridge  in  a  proper 
manner,  unless  the  danger  is  so  great  that  no  person  of  ordinary  pru- 
dence would  voluntarily  encounter  it;  but  if  the  danger  is  of  such  a 
character  that  a  prudent  man  would  not  decline  to  encounter  it,  the 

Slaintiff  must  show  that  he  used  a  degree  of  care  proportioned  to  the 
anger  which  he  knew  was  before  him  before  he  can  recover. 

Vance  v.  City  of  Franklin,  616 
6.  Same, — IniarrogaUrriu  to  Overturn  Qtnerol  Verdi/sty  What  is  Not  SufieienL 
— Special  findings  of  the  jury  that  the  plaintiff  lived  near  a  defective 
bridge,  from  which  he  fell  at  night,  and  was  injured ;  that  it  had 
been  in  the  same  condition  a  year  and  a  half,  that  he  had  seen  it  fre- 
quently and  had  seen  persons  use  it,  that  he  knew  its  condition  on 
the  night  he  passed  over  it  and  was  injured,  knew  it  had  no  rails  or 
guards,  that  he  used  no  light  and  that  the  outlines  of  the  bridge  were 
not  so  obscured  by  the  darkness  at  the  time  that  he  could  not,  by 
reasonable  use  of  his  powers  of  sight,  have  seen  such  outline,  does  not 
show  such  contributory  negligence  as  to  override  a  general  verdict 
for  the  plaintiff.  lb. 

•NEGOTIABLE  INSTRUMENTS. 
See  Buj4  of  Exchange. 

NEWLY-DISCOVEEED  EVIDENCE. 

See  New  Trial,  2.  * 

NEW  TRIAL. 

1.  Exeeuive  Damages. — When  the  amount  of  damages  recovered  is  not 
grossly  and  outrageously  excessive,  so  as  to  induce  the  belief  that  the 
verdict  was  the  result  of  prejudice,  partiality,  or  corruption,  a  new 
trial  will  not  be  granted  on  that  ground.     Sturgeon  v.  Sturgeon,  SS2 

2.  Newly- Discovered  Evidence, — Affidavit  <f  Witness  Lacking, — A  motion  for 
a  new  trial  on  the  ground  of  newly-discovered  evidence  was  properly 
overruled  where  the  affidavit  of  the  witness  from  whom  the  newly- 
discovered  evidence  was  to  come  was  not  produced,  and  its  absence 
was  unaccounted  for.  Ogden  v.  KeUty,  1i99 

NEXT  FRIEND. 

See  Infant,  2,  3. 

NON-RESIDENT. 

See  Jurisdiction. 

NOTICE. 

See  Bastardy,  1;    Landlord  and  Tenant;    Mechanic's  Lien,  2; 

Principal  and  Aqbnt. 
Motion  to  Set  Aside. — Baises  no  Qtiedion  as  to  Suffideney  of  Complaint, — Affida- 
vit the  Foundation  cf  Notice. — A  motion  to  set  aside  notice,  whether 
constructive  or  actual,  will  raise  no  question  respecting  the  sufficiency 
of  the  complaint;  for  the  affidavit  is  the  foundation  for  notice  by 
publication,  and,  if  that  be  sufficient,  the  notice  will  be  upheld. 

MthrhoffY.  Diffcnbucher,  ^7 

NUISANCE. 

See  Criminal  Law,  16, 19. 

OBSTRUCTION  OF  HIGHWAY. 

See  Criminal  Law,  16  to  19. 

OFFICIAL  BOND. 
See  JoBTics  of  the  Peace,  2. 
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OPINION  EVIDENCE. 

See  Bailboad,  16 ;  Witnesses,  3. 

PARTIES. 

See  Ck>NT&AGTy  4;  Plbai>ino,  6;  Bailboai>,  11. 

1.   Non-Joinder  qf. — Demurrer. — A  demurrer  for  non-joinder  of  necesBary 

parties  defendant  will  not  lie,  unless  the  complaint  on  its  face  shows 

the  defect  of  parties.  Carico  ▼.  Moore,  SO 

2.  Same, — Anwoer  in  AbaiemetU. — Omiited  Pariiee  Suhjeel  to  iVocess. — Answer 
Must  AiKT, — An  answer  in  abatement  for  non-joinder  of  persons  al- 
leged to  be  jointly  liable  with  the  defendants,  which  does  not  show 
that  such  persons  were  subject  to  the  process  of  the  court,  is  insuffi- 
cient, lb. 

3.  Same,^Ohiecti(m  as  to  DefeH  of.— How  MuU  he  Taken,— Waixer  of.— It 
the  objection  that  there  is  a  defect  of  parties  defendant  be  not  taken 
either  bj  demurrer  or  answer  in  abatement,  '^  the  defendant  shall  be 
deemed  to  have  waived ''  such  objection.    Section  343,  B.  S.  1881.   lb. 

PARTNERSHIP. 

1.  Who  May  be  lUgarded  aa  Partners. — Name  of  Partnership, — Where  per- 
sons associate  themselves  with  each  other,  and  carry  on  business  to- 
gether under  a  common  name,  but  the  association  is  not  a  corpora- 
tion, the  persons  composing  it  may  be  regarded  as  partners.  The 
business  of  a  partnership  may  be  carried  on  under  any  name  which 
the  partners  adopt,  though  it  be  one  in  form  appropriate  for  a  cor- 
poration. Carico  v.  Moore,  SO 

%  Snm^.— Complaint. — Averments  not  Confiicting.  —  Where  a  complaint 
contained  tne  direct  averment  that  the  defendants  were  partners, 
doing  business  under  a  firm  name  and  style  mentioned,  the  further 
averment  that  they  held  themselves  out  and  permitted  themselves  to 
be  held  out  as  partners,  was  not  inconsistent  with  the  prior  averment, 
and  did  not  render  the  pleading  insufficient.  lb, 

3.  Accounting. — Equity. — In  an  action  by  one  partner  against  another  to 
compel  an  accounting  of  the  partnership  affairs,  which  had  been  dis- 
solved by  mutual  assent,  issues  were  formed  which  were  tried  by  the 
court,  and  there  was  a  finding  and  decree  of  the  court  in  favor  of  the 
plaintiff.  The  complaint  did  not  show  a  final  settlement  of  the  part- 
nership accounts,  nor  that  there  had  been  an  account  stated,  nor  did 
it  state  a  cause  of  action  for  a  certain  amount  of  money  which  de- 
fendant had  promised  to  pay. 

Held,  that  the  complaint  was  not  good  as  stating  an  action  at  law,  but 
because  it  showed  grounds  for  an  accounting,  and  that  a  court  of 
equity,  having  obtained  jurisdiction  of  the  matter,  would  decree  pay- 
ment of  the  amount  found  due  by  the  accounting. 

Powell  V.  BenneU,  IIS 

4.  Same. — Appellaie  Court. — Jtirisdiction. — Equity. — ^The  Appellate  Court 
has  no  jurisdiction  of  causes  which  were  pending  in  the  Supreme 
Court  at  the  time  the  Appellate  Court  was  organized,  except  in  cases 
transferred  to  it  by  order  of  the  Supreme  Court,  and  the  case  at  bar, 
being  a  suit  in  equity,  could  not  have  been  included  in  such  order.  lb. 

b.  Retiring  and  Succeeding  Memhera. — Agreement  to  Assume  Liabilities  of  Old 
Firm. — Where  one  member  of  a  partnership  borrowed  money  for  the 
use  of  the  partnership,  executing  therefor  his  individual  note,  but 
said  note  was  entered  upon  the  books  of  the  firm  as  payable  by  them, 
and  the  partnership  was  changed  from  time  to  time,  and  there  was 
an  understanding  betwet'n  the  outgoing  and  in-coming  members,  as 
each  successive  new  partnership  was  formed,  that  the  new  partner- 
ship should  assume  and  pay  all  debts  and  liabilities  of  the  old  firm. 
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there  being  no  fraud  or  rnibiake,  ilie  contract  between  the  retiring 
and  succeeding  nieiubens,  in  as.su luing  buch  obligation,  was  based 
upuu  a  valid  coitsideration,  and  enforceable  by  the  party  in  whose 
favor  it  was  made.  Case  v.  Ellu^  224 

PKRSONAL  INJUBIE8. 

See  Kailboab,  18,  20. 
PERSONAL  PROPERTY. 
See  Judgment,  1. 
PLEADING. 
See  Action,  2, 3 ;  Arrest  of  Judgment,  3 ;  Contract,  4, 10 ;  Contebsion, 
1  to  7;   County  CoMMisaioNBBa ;    Decedents'  Estates,   1;    Ej?- 
TOPPBL,  3 ;  Insurance,  2, 3, 7 ;  Justice  of  the  Peace,  2 ;  Marriage 
Contract;  Negligence,!;  Partnership,  2 ;  Proceedings  Supple- 
mentary TO  Execution;  Railroad,  1,  7, 14,  27. 

1.  Antwer  in  Abatement. — Non-BesiderU  of  ChuiUy. — Insufficient/  of. —  Can  not 
be  Aided  by  Affidavit  in  Aitadiment.—TVfhere  an  action  was  instituted  to 
recover  attorney's  fees,  and  with  the  complaint  an  affidavit  and  under- 
taking in  attachment  were  filed,  the  ground  for  the  same  being  the 
alleged  non-residence  of  U.,  one  of  the  defendants,  an  answer  in  abate- 
ment by  the  remaining  defendants  was  demurrable  which  set  forth 
that  they  were  not  residents  of  the  county  in  which  the  cause  of  ucticn 
was  instituted,  and  that  the  cause  of  action,  if  any,  was  in  another 
county,  in  which  they  resided,  but  which,  did  not  allege  that  U.  (neith- 
er did  the  complaint)  was  not  a  resident  of  the  county  in  which  the 
action  was  brought.  The  affidavit  in  attachment  can  not  be  looked 
to  in  considering  the  sufficiency  of  the  answer  in  abatement 

Brown  v.  Underhill,  77 

2.  Same. — PUa$  in  Abatement  — How  Construed. — Pleas  in  abatement  must 
allege  every  fact  necessary  to  their  sufficiency.  No  presumptions  of 
law  or  fact  are  allowed  in  their  favor.  Every  intendment  mast  be 
taken  against  them.  lb. 

3.  Incomplete  Writing,^ Averment  of  Ezlrinnc  FatU, — If  a  writing  is  obvi- 
ously incomplete  and  does  not  of  itself  constitute  an  enforceable  con- 
tract, it  is  not  only  proper  but  necessary  to  allege  and  prove  extrinsic 
facts  in  order  to  give  it  legal  effect.  A  writing  may  form  but  part  of 
an  agreement,  and  when  this  fact  appears  from  the  instrument  itself, 
the  whole  agreement,  including  both  written  and  parol  facts,  should  be 
alleged  in  the  pleading.  Kentucky,  etc.,  Co.  ▼.  Cleveland,  171 

4.  Civil  Action  for  Assault  and  Battery. — Complaint.^ Sufficiency  of  Avermeni 
as  to  the  Assault. — A  complaint  averred  with  sufficient  certainty  that 
the  defendant  assaulted  the  plaintiff,  which  alleged  that,  "without 
any  excuse  or  provocation,  he  wilfully,  purposely  and  maliciously, 
and  with  the  intention  of  doing  plaintiff  great  mental  and  bodily 
harm,  and  with  great  force  and  violence  made  an  assault  upon  her 
*  *  *  and  put  both  of  his  hands  on  and  around  her  throat  and 
neck  and  did  cruelly  choke  and  bruise  her  said  neck  and  throat,  and 
while  so  holding  and  choking  her  did  violently  shove  and  push  her 
backward  for  the  distance  of  forty  feet  into  a  deep  hole  in  the  ground," 
etc.  Sturgeon  v.  Sturgeon,  gSt 

6,  Action  for  Negligence. — Complaint. — Averments  as  to  Negligent  Actor  Omii- 
sion. — The  complaint  in  an  action  for  negligence  must  show  that  the 

fiaintiff's  injury  was  caused  or  occasioned  by  the  negligence  alleged, 
t  is  not  enough  to  charge  the  defendiint  with  a  negligent  act  or  omia- 
sion ;  it  must  also  be  shown  with  reasonable  certainty  that  such  act 
or  omission  was  the  direct  or  proximate  cause  of  the  injury,  or  the 
complaint  will  be  bad  on  demurrer.    The  particulars  of  the  n^li- 
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gencci  however,  or  the  circamstances  which  made  it  negligent,  need 
not  be  set  out.  Ohio,  etc.,  E.  W.  Co,  v.  Engrer,  261 

6.  Complaint. — Defect  of  Parties, —  Waiver  of  Objection. — When  a  complaint 
migiit  have  been  defective  for  a  failure  to  set  out  the  names  of  new 
parties  who  were  brought  into  the  case  by  the  order  of  the  court,  an 
objection  on  that  ground  was  waived  by  the  said  parties  appearing 
and  answering  the  complaint.  Van  Gundy  v.  Carrigan,  SS3 

7.  Answer. — Sufficiency  of. — A  paragraph  of  answer  which  shows  that  the 
contract  sued  on  is  speculative  and  illegal,  and  that  the  plainlifi'  is  not 
an  innocent  holder  for  value,  is  sufficient  to  withstand  a  demurrer. 

Glass  V.  Murphy,  630 

8.  Answer. — Form  of  as  to. — Not  SufjleiefiU  to  "Bar*^  Action. — A  demurrer 
that  the  answer  does  not  state  facts  sufficient  "  to  bar  the  plaintiff's 
action"  is  defective,  and  presents  no  question  as  to  the  sufficiency  of 
such  answer.  Angaletos  v.  Meridian* NaV I  Bank,  673 

9.  Same. — Form. — Must  Fulfill  Statutory  Reqmrements. — A  demurrer  must 
substantially  fulfill  the  statutory  requirements  or  it  will  not  be  error 
to  overrule  it.  lb. 

POOR  PERSON. 
See  County,  4  to  6,  9, 10. 

1.  Township  Trustee. — Duty  of  to  Furnish  Belief. ^The  nature  and  extent  of 
the  relief  to  be  granted  a  poor  person  by  a  township  trustee  is  largely 
in  the  discretion  of  the  trustee,  but  the  fact  that  a  poor  person  is  al- 
ready being  cared  for  furnishes  no  excuse  for  not  making  arrange- 
ments for  future  relief  that  he  regards  necessary. 

Board,  etc.,  v.  Brown,  k:88 

2.  Same. — Aid  Voluntarily  Furnished  by  Brother  of. —  Compensation  for. — 
Fresumption  as  to. — Where  a  person  of  moderate  competency  volun- 
tarily takes  care  of  and  gives  relief  to  his  afflicted  pauper  brother, 
there  is  a  strong  presumption  that  such  services  are  to  be  rendered 
gratuitously,  but  the  facts  are  not  conclusive  evidence  of  such  inten- 
tion. It  should  be  left  to  the  jury  to  determine  whether  services  so 
rendered  were  gratuitous  or  whether  the  county  is  to  be  looked  to  for 
compensation,  and  positive  proof  of  a  contract  with  the  township 
trustee  that  the  p«uper  was  to  be  cared  for  at  the  county's  expenbe, 
such  contract  being  in  his  power  to  make,  is  conclusive  evidence 
overcoming  the  presumption  arising  from  kinship.  lb, 

3.  Same, — Foujui  in.  one  County  and  Brought  into  Another. — Duty  to  Assist. — 
The  mere  fact  that  a  pauper  is  found  in  one  county  is  no  reason  why, 
after  he  has  been  transported  into  another  county  in  good  faith,  he 
should  not  be  given  assistance  as  a  transient  pauper.  lb. 

POSSESSION. 
See  Replevin,  3. 
PRACTICE. 
See  Appeal  ;  Assignment  of  Erbob  ;  Attachment,  2,  3 ;  Bill  of  Ex- 
ceptions ;  Evidence,  4,  5,  9, 12, 14, 15;  Instbuctions  to  Juby  ;  JN- 

TEBBOOATOBIES  TO  JUBY  ;    Set-OfP,  2. 

1.  Argument  to  Jury. — Misconduct  of  Counsel. —  When  Available  Error. — 
Misconduct  of  counsel  in  argument  to  jury  to  constitute  available 
error  must  be  objected  to  at  the  time,  and  the  intervention  of  the 
court  invoked  and  the  ruling  of  the  court,  if  adverse,  must  be  duly 
excepted  to.  Ohio,  etc.,  R.  W.  Co.  v.  Wrape,  100 

2,  Paragraphs  of  Answer  JStricken  Out. —  When  not  in  the  Record. — Where 
paragraphs  of  answer  are  stricken  out,  and  the  same  are  not  brought 
back  into  the  record  by  bill  of  exceptions  or  order  of  court,  though 
they  are  copied  in  the  transcript,  they  can  not  be  regarded  as  in  the 
record.  Elliott  v.  Stone  City  Bank,  165 
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3.  Appeal,— -AsaignmetU  of  Errors,— Waiver  o/.— Where  counsel  for  appel- 
lant presents  in  bis  brief  no  reason  or  authority  in  sujpport  of  bis  as- 
signment of  errors,  be  thereby  waives  the  same,  notwitiistanding  the 
fact  that  exceptions  were  properly  taken  to  such  alleged  errors. 

Wilson  Y.  Kahn,  166 

4.  Mi9condiul  of  Counsel  in  Argument. — Question, — How  Saved, — In  order  lo 
save  the  question  of  alleged  mbconduct  on  the  part  of  counsel  in 
making  an  argument  to  the  jury,  an  objection  should  have  been 
made,  und  a  ruling  insisted  upon  that  the  remarks  were  improper, 
and  that  they  should  be  withdrawn  by  counsel  and  disreganied  by 
the  jury,  and, failing  to  obtain  a  favorable  ruling,  an  exception  should 
have  been  taken  to  the  action  of  the  court.  After  this  etill  other  reme- 
dies were  available.  The  complaining  party  could  have  moved  to  set 
aside  the  submission  and  discharge  the  jury,  or  he  could  have  asked 
the  court  to  give  a  special  instruction  upon  the  subject  of  the  coun- 
sefs  objectionable  remarks.  VanruUta  ▼.  Duffy,  168 

b.  Same, — Evidence, — Admiaaion  of, — Appeal. — Absence  of  Available  Error. — 
Where  there  was  no  objection  to  the  admission  of  evidence  when  it 
was  first  offered,  and  no  exception  to  any  ruling  of  the  court  thereon, 
and  after  the  testimony  had  been  given  the  appellant  moved  to 
strike  it  out,  but  failed  to  point  out  to  the  court  any  specific  objec- 
tion thereto,  there  is  no  available  error.  lb. 

6.  Exdwsion  of  Testimony,— How  Question  Sated, — To  save  a  question  on 
the  ruling  of  the  trial  court  in  excluding  the  testimony  of  a  witness, 
a  proper  question  should  be  asked,  and,  upon  objection,  the  court 
should  be  informed  of  the  answer  expected,  and,  if  the  objection  be 
then  sustained,  an  exception  should  be  reserved  at  the  time  of  the 
rulings.  First  Nat^l  Bank  v.  Stanley,  SIS 

7.  Insufficient  Complaint. — Answer, — Demurrer, — When  the  complaint  is 
insufficient,  it  is  error  to  sustain  a  demurrer  to  an  answer  filed  there- 
to. Indiana,  etc..  Ins,  Co.  ▼.  Bogeman,  £S7 

8.  Pleading. — Sustaining  Demurrer, — Harmless  Error. — How  Can  not  be  Con- 
verted into  Harmful  J&ror.^ Where  a  demurrer  was  sustained  to  a  par- 
agraph of  answer,  and  all  the  facts  contained  in  said  paragraph  were 
admissible  under  the  general  denial  on  file,  it  was  not  reversible  error, 
even  if  the  ruling  was  erroneous,  and  the  defendants  can  not  make  it 
such  by  withdrawing  their  general  denial. 

Wickwire  v.  Town  of  Angola,  tSS 

9.  Same. — In  determining  the  effect  of  the  ruling  of  the  court,  regard 
must  be  had  to  the  condition  of  the  record  at  the  time  it  was  made, 
and  if  it  was  then  correct,  or  harmless  if  wrong,  it  can  not  afterwards 
be  changed  by  the  act  of  the  party  against  whom  it  was  made,  and  be 
rendered  available  upon  appeal.  lb. 

10.  Complaint. — Motion  lo  Make  More  Specifie, — How  made  Part  of  Record. — 
A  motion  to  require  the  plaintiff  to  make  his  complaint  more  specific 
can  only  become  part  of  the  record  by  bill  of  exceptions  or  oraer  of 
court,  and  when  it  has  been  merely  copied  in  the  transcript,  but  does 
not  constitute  a  part  of  the  record  by  virtue  of  section  650,  R.S.  1881, 
it  can  not  be  made  a  part  of  a  bill  of  exceptions  or  be  brought  into 
the  record  by  reference  to  it  as  having  been  theretofore  set  out  in  the 
record.  Ohio,  etc.,  R.  W.  Co.  v.  Engrer,  $61 

11.  Argumentative  Denial, — Demun^. — Motion  to  Strike  Out. — Argumenta- 
tiveness in  a  pleading  is  not  a  cause  for  demurrer.  It  goes  to  a  de- 
fect of  form,  merely,  and  not  of  substance.  The  proper  practice  is 
to  move  to  strike  it  out,  but  even  then,  as  the  ruling  upon  it  can  not 
affect  its  merits,  it  will  not  be  considered  upon  appeal. 

McFadden  y.  Schroeder,  SOS 
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12.  Same. — Reply.-^Demurrtr, — General  Denial.^~It  is  error  to  sustain  a 
demurrer  to  a  paragraph  of  reply  when  it  can  not  be  presumed  that 
the  court  admitted,  under  the  general  denial,  that  which  would  have 
been  competent  only  under  the  special  reply.  lb, 

13.  Appeal — Inttrudiom  to  Jury. — Absence  of  from  ^Record. — BUI  of  ExeeptioM. 
— When  it  is  urged  as  a  ground  for  a  new  trial  that  the  court  erred 
in  giving  oral  instructions  to  the  jury  after  lieing  requested  to  give 
all  instructions  in  writing,  and  it  does  not  appear  from  the  record 
that  any  instructions  were  given  by  the  court  to  the  jury  either  in 
writing  or  orally,  the  alleged  error  can  not  be  considered.  The  only 
mode  of  bringing  the  question  to  the  Appellate  Court  is  by  bill  of 
exceptions.  Eaken  ▼.  Thompson,  SOS 

14.  Improper  Question  Resulting  in  no  Injury  io  Person  Complaining, — An  im- 
proper question,  as  one  calling  for  a  conclusion,  which  does  not  mis- 
lead the  jury,  is  not  such  an  error  as  renders  a  new  trial  necessary. 

Pennsylvania  Co.  v.  Frund,  469 

15.  Same. — Condition  </  Bailroad  Crossing  at  Time  qC  Injury  and  Trial. — 
Question  why  no  Change  was  Made,  Improper. — Where  the  suit  is  to  re- 
cover damages  for  an  injury  occasioned  by  a  defective  railroad  cross- 
ing, it  is  competent  to  prove  that  the  condition  of  the  crossing  is  th^ 
same  at  the  time  of  the  trial  as  at  the  time  of  the  injury,  but  it  is  not 
competent  to  prove  why  no  change  was  made  in  its  condition.        R. 

16.  Judgment  Against  Defendant  Failing  to  Answer  Without  D^auUing  Him. — 
A  judgment  against  a  defendant,  who  has  not  answered,  and  who  is 
not  defaulted,  is  nothing  more  than  an  irregularity,  not  sufficient  to 
reverse  the  case  on  appeal.  Heady  v.  Boden,  476 

17.  Demurrer. ^—Overruling. —  When  not  Reversible  Error. — ^If  any  of  seveial 
paragraphs,  to  which  a  demurrer  is  addressed  separately,  is  good,  the 
overruling  of  the  demurrer  is  reversible  error  unless  it  appears  af- 
firmatively that  the  finding  is  based  upon  some  one  or  more  of  the 
good  paragraphs,  if  any  there  be.  OUus  v.  Murphy,  5S0 

PRESUMPTION.' 
See  Inbtbuctions  to  Jubt,  10. 

PRINCIPAL  AND  AGENT. 

1 .  Purehiue  of  Stolen  Property  from  AgerU.-^Prevvms  Dealings  with,-^  Revocation 
tf  Agency. — Notice.-^lAabiliiy  of  Purchaser. — Where  the  plaintiff  had 
constituted  J.  as  his  agent,  and  had  sent  him  to  the  defendant's  mill 
on  two  occasions  in  charge  of  his  teams  loaded  with  wheat,  and  au- 
thorized him  to  do  business  for  him,  and  the  defendant  to  trust  him, 
to  deal  with  him,  and  to  pay  him  the  proceeds  for  the  wheat,  which 
he  accordingly  did,  and  the  plaintiff  received  the  money  so  paid 
without  protest;  and  without  any  notice  of  the  revocation  of  the 
agency  the  defendant  received  wheat  on  another  occasion  from  J. 
which  he  had  stolen  from  the  plaintiff,  and  paid  him  for  it,  the 
plaintiff  can  not  recover  of  the  defendant  the  value  of  s^id  wheat. 
In  delivering  the  third  load  of  wheat,  the  defendant  had  the  right 
to  believe  that  the  agent  had  been  acting  within  the  scope  of  his  au- 
thority, as  recognized  and  represented  by  the  plaintiff  to  the  defend- 
ant. Miller  v.  Miller,  les 

2.  Same. — l%ird  Parties  Dealing  wUh  Agent. — Revocation  of  Agency. — No- 
<ioe.->Third  parties  dealing  bona  fide  \fiih  one  who  has  been  accredited 
to  them  as  an  agent  are  not  affected  by  the  revocation  of  his  agency, 
unless  notified  of  such  revocation.  /ft. 

PRIORITY  OF  LIEN. 
See  Attachment,  1. 
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PROCEEDINGS  SUPPLEMENTARY  TO  EXECUTION. 

Pleadings. — Motion  to  Strike  Out, — Demurrer, — Although  in  proceedings 
Buppiementary  to  execution  no  pleadings  are  required  after  the  order 
requiring  parties  to  appear  and  answer  has  been  made,  a  judgment 
will  not  be  reversed  Mcause  of  the  refusal  of  the  court  to  sustain  a 
motion  to  strike  out  answers  and  a  cross-complaint  filed  by  an  at- 
taching creditor  who  was  made  a  party  to  the  proceeding,  or  because 
of  its  refusal  to  sustain  a  demurrer  to  the  same. 

First  Nal'l  Bank  v.  Stanley,  SIS 

PROMISSORY  NOTE. 
See  Con VEBSiON,  6 ;  Ikfant,  4. 

1.  Presumption  as  to  Value. — Conversion. — A  promissory  note  is  prima  fade 
worth  its  face,  and  in  an  action  for  the  conversion  of  such  a  chose  in 
action,  if  there  are  any  facts  rebutting  the  presumption  that  it  is 
worth  its  face  value,  such  matter  must  be  shown  in  defence  to  reduce 
the  damages.  Harlan  v.  Brovm,  319 

2.  Action  upon  by  Endorsee. — Defence  B<tsed  upon  Fraudulent  Bep-esentcUions. 
— Instructions  to  Jury. — Illegal  Transa^ion. — The  defendant,  in  an  ac- 
tion on  a  promissory  note  executed  by  him,  payable  at  a  bank  in  this 
State,  and  endorsed  by  the  payee  before  maturity  to  the  plaintiff, 
filed  an  answer  alleging  that  he  gave  the  note  in  payment  of  a  cer- 
tain number  of  bushels  of  "  Bohemian  oats,''  purchased  by  him,  and 
that  he  wan  induced  to  execute  the  note  by  the  false  and  fraudnleot 
representations  of  the  payee,  that  he  was  a  member  of  a  certain  seed 
compuny,  which  was  solvent,  and  which  would  take  from  the  defend- 
ant double  the  number  of  bushels  of  oats  sold  to  him,  at  ten  dollars 
per  bushel.  At  the  time  he  executed  the  note,  the  defendant  received 
a  bond,  which  contained  the  following  provision :  **  It  is  agreed  and 
understood  by  and  between  the  party  named  in  this  bond  and  said 
company,  that  the  transaction  covered  by  this  obligation  is  of  a  spec- 
ulative character,  and  is  not  based  upon  the  real  value  of  the  grain." 

Heldj  that  the  court  having  instructed  the  jury  that  if  fraud  was  shown 
in  the  inception  of  the  note,  the  burden  would  be  upon  the  plaintiff 
to  show  himself  an  innocent  holder  in  all  respects,  and  having  treated 
the  answer  as  stating  a  good  defence,  based  upon  fraudulent  repre- 
sentations, an  instruction  was  proper  that  in  determining  whether 
the  defendant  was  induced  to  sign  the  note  by  the  fraudulent  repre- 
sentations of  the  payee,  the  jury  might  take  into  consideration  the 
wording  and  character  of  the  bond  delivered  to  the  defendant,  and  if 
the  main  inducement  to  the  signing  of  the  note  was  the  defendant's 
belief  that  he  would  reap  a  benefit  by  becoming  a  party  to  a  transac- 
tion of  the  dishonest  character  disclosed  by  the  oond,  the  finding  must 
be  for  the  plaintiff. 

Hddj  also,  that  an  instruction  was  proper,  that  if  the  main  inducement  to 
the  signing  of  the  note  by  the  defendant  was  an  anticipated  benefit 
by  becoming  a  party  to  the  dishonest  transaction  set  forth  in  the 
bond,  and  ifthe  plaintiff  was  the  owner  of  the  note,  the  jury  need  not 
inquire  as  to  whether  he  purchased  it  before  or  after  it  became  due, 
as  he  was  entitled  to  recover  if  he  bought  and  paid  for  it  at  any  time 
before  the  commencement  of  the  notion.      Bowser  v.  Spieashofer^  S4S 

3.  Same.  —  Wagering  Contract. — Truth  of  Inadmissible  Unless  Specially  Pleaded. 
—  Innocent  Purchaser. — Burden  of  Proof . — Where  the  defence  to  an  ao 
tion  upon  a  promissory  note  was  based  upon  alleged  fraudulent  rep- 
resentations by  the  payee,  evidence  would  not  be  admissible  of  the 
illegality  merely  of  the  transaction  as  a  wagering  contract  The  de- 
fence of  illepjility  of  tlie  consideration  of  a  note  is  one  that  must  be 
specially  ])loa(if»d.  and  in  the  pleading  «11  the  facts  should  be  stated 
fully  and  clearly  which  enter  into  and  constitute  the  consideration^ 
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and  render  it  invalid.  Where  such  a  defence  is  pleaded,  in  an  action 
by  the  endorser  against  the  maker,  the  burden  of  proof  is  upon  the 
plaintiff  to  show  that  he  became  the  holder  of  the  note  before  its  ma- 
turity, in  good  faith,  for  value,  and  without  notice.  lb. 

4.  Notice  of  Defence  to. — Illegality  of  Consideration. — The  special  verdict, 
which  found,  in  substance,  that  all  of  the  parties  to  the  note  and  the 
assignment  were  fully  acquainted  with  all  the  elements,  considera- 
tion, agreements  and  negotiations  that  entered  into  the  same  and  of 
the  want  of  consideration  of  the  original  note,  was  sufficient  to  charge 
the  plaintiff  with  knowledge  of  defence  to  the  note  before  he  took  it. 

Kain  v.  Bare,  44O 

6.  Partial  Failure  of  Consideraiion. — lUegaJ  Ckmaideration. — Only  Actual  and 
Legal  Consideration  can  be  Recovered. — In  an  action  on  a  promissory 
note  for  $200,  the  consideration  of  the  note  being  twenty  bushels  of 
oats  of  the  value  of  about  $10,  all  other  pretended  consideration  be- 
ing illegal  and  void,  the  court  correctly  drew  its  conclusions  of  law 
that  the  defendant  was  not  liable  on  the  note,  except  for  the  value  of 
the  oats  received  by  him.  Qlass  v.  Murphy,  6S0 

PUBLIC  POLICY. 

See  Contract,  10. 

RAILROAD. 

1.  Killing  Stock. — Complaint. — Motion  to  Make  More  Speeijic.^^lii  a  com- 
plaint agaii^st  a  railroad  company  for  damages  for  killing  a  horse 
which  had  wandered  upon  the  track,  the  complaiqt,  among  other 
things,  stated  that  the  horse  entered  upon  the  track  immediately 
north  of  the  city  of  La  Fayette.  A  motion  to  make  the  complaint 
more  specific  as  to  the  point  where  the  horse  entered  upon  the  track 
was  correctly  overruled. 

Louisville,  etc.,  R.  W.  Co.  v.  Consolidated,  etc.,  Co.,  40 

2.  Same. — Duty  to  Fence  Against  AninuUs. — Private  Crossing. — The  act  of 
April  8,  1885  (Acts  of  1885,  p.  148),  does  not  apply  in  cases  where 
land  separated  by  a  right  of  way  of  a  railroad  company  is  not  owned 
by  the  same  person.  lb. 

3.  Same. — Liability  for  Stock  Killed. — Duty  to  Make  and  Keep  Fence  in  Re- 
pair.— The  acts  of  1885  do  not  repeal  the  law  rendering  railroad 
companies  liable  for  stock  killed  or  injured  by  their  locomotives 
and  cars,  where  they  do  not  securely  fence  in  their  railroads  and 
properly  maintain  the  fences.  lb. 

4.  Same. — Private  Crossing. — Exception  to  Liability — Railroad  companies 
are  bound  to  maintain  fences  at  private  crossings,  as  to  animals  en- 
tering them,  except  that  duty  is  not  owing  to  one  who  has  undertaken 
to  maintain  the  fence,  nor  to  one  for  whose  benefit  the  private  crossing 
is  maintained.  Jb. 

6,  Action  for  Wages  Against. — Recovery  of  Aitomey^s  Fees  and  Statutoty 
Penalty.— Elliott's  Supp.,  Sections  1596-1598  C(m«<rt«erf.— The  act  of 
March  3d,  1885  (Elliott's  Supp.,  sections  1596  1598),  which  provides 
that  every  company,  corporation  or  organization  in  the  absence  of 
any  written  contract  to  the  contrary  shall  be  required  to  make  full 
settlement  with  and  full  payment  in  money  to  its  employees  en- 
gaged in  manual  or  mechanical  labor  done  for  the  company  at 
least  once  in  every  calendar  month,  and  failing  to  do  so  shall  be  lia- 
ble to  a  penalty  of  one  dollar  for  each  succeeding  day,  with  reasona- 
ble attorney's  fees  in  case  of  suit,  etc.,  applies  to  a  suit  brought  against 
a  railroad  company  for  work  and  labor. 

Terre  Haute,  etc.,  R,  R.  Co.  v.  Baker,  66 

6.  Same, — Decision  of  Court  on  Former  Appeal. — Continues  to  be  Law  qf 
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Oaae. —  Void  Judgment  of  Qarnishmtnt. — Where,  on  a  former  appeal, 
the  Supreme  Court  held  that,  according  to  the  statutes  of  Missouri, 
which  were  introduced  in  evidence  to  support  Che  answer  of  the 
railroad  company,  the  judgment  of  garnishment  rendered  in  a  jus- 
tice's court  in  8t.  Louis  was  void,  and  constituted  no  defence  to  the 
cause  of  action  set  out  in  the  complaint,  such  declaration  continues 
to  be  the  law  of  the  case  on  a  subsequent  appeal  to  the  Appellate 
Court.  •  lb, 

7.  Deatructum  of  Property  by  Fire  from  Engine. — Complainl, — Suffiden/ey  of, — 
Qravamen  tf  Action, — Where  a  complaint  alleged  that  the  defendant 
railroad  company,  while  running  a  locomotive  engine  on  its  road, 
carelessly  discharged  sparks  and  coals  of  fire  therefrom  upon  the 
right  of  way,  igniting  a  quantity  of  combustible  material  negligently 
permitted  to  accumulate  thereon,  and  carelessly  permitted  the  iire  so 
set  out  to  escape  and  communicate  to  plaintiff's  premises  adjoin- 
ing, where  it  spread  and  burned  over  her  farm  land,  consuming  hay 
and  fences  thereon,  a  motion  to  make  the  complaint  more  specific, 
so  as  to  show  in  what  the  alleged  negligence  in  discharging  the  coals 
and  sparks  from  the  engine  consisted,  whether  in  its  improper  equip- 
ment or  careless  operation,  was  rightly  overruled,  as  the  gyatamen 
of  the  action  was  the  negligent  escape  of  the  fire.  This  might  be 
established  by  showing  that  the  defendant  omitted  to  adopt  prudent 
means  to  prevent  the  escape,  or  that  through  its  carelessness  the  sur- 
roundings were  permitted  to  be  such  that  the  escape  of  the  fire  was 
the  ordinary  sequence  of  its  setting  out.  ^ 

Ohio,  etc,  R.  W.  Co.  v.  Trapp,  69 

8.  Same. — Interrogatories  to  Jury. — Names  of  Witnesses. —In.  such  an  action 
it  was  not  error  to  strike  out  certain  interrogatories  proposed  by  the 
defendant  for  the  jury  to  answer  which  required  the  name  of  any  wit- 
ness who  testified  that  the  fire  complained  of  was  set  out  by  a  lo- 
comotive engine  operated  by  the  defendant.  The  origin  of  such  a 
fire  is  often  proved  by  circumstances.  It  is  not  necessary  to  prove 
it  by  direct  or  positive  evidence.  If  the  interrogatories  had  been 
submitted,  and  the  most  favorable  answers  to  the  defendant  secured, 
the  result  would  not  have  been  affected,  and  it  is  not  error  to  reject 
an  interrogatory  which  could  not  have  affected  the  general  verdict, 
however  answered.  lb. 

9.  Same. — Interrogatories  to  Jury. — Non-issuable  Fad, — An  interrogatory 
inquiring  if  the  land  upon  which  the  damages  were  committed  did 

)not  stand  on  the  tax  duplicate  in  the  name  of  the  plaintiff's  hus- 
band for  purpose  of  taxation,  was  properly  rejected,  as  it  related  to 
?no  issuable  fact  in  the  case.  lb. 

10.  fSame.—Evidence.—Cost  of  Replacing  Fence  Destroyed, — It  was  proper  to 
Tefuse  to  permit  the  defendant  to  prove  the  cost  of  wire  fencing  which 
it  was  claimed  might  be  used  to  replace  that  which  was  destroyed. 
The  value  of  the  fence  destroyed  was  the  measure  of  damages,  regard- 
less of  what  some  other  fence  which  might  be  as  efficient  for  protec- 
tion would  cost.  lb, 

11.  Sam£.— Right  of  Plaintiff  to  Recover.— Ij^e  Use  of  Land. -- Statute  of 
Frauds, — forties  Plaintiff. — Where  the  land  on  which  the  hay  was 
growing,  and  on  which  the  fences  were  located,  was  land  left  by  the 
plaintiff's  intestate  husband,  and  occupied  by  her  under  a  parol 
agreement  with  her  children,  one  being  a  minor,  that  she  should 
have  a  life  lease  therein,  she  was  entitled  to  recover  for  the  entire 
loss  of  the  hay  crop  averred  in  the  complaint  as  one  in  the  actual 
possession  of  real  estate  may  sue  a  wrong-doer  for  an  injury  thereto, 
and  his  right  can  not  be  defeated  by  proof  that  the  title  is  in  another. 
The  agreement  between  the  plaintiff  and  her  children,  though  within 
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the  statute  of  frauds,  was  not  absolutely  void,  and  the  stipulation 
therein  that  she  should  keep  up  the  improvements  was  binding 
upon  her.  The  destruction  of  the  fences  was  an  injury  to  her  pri- 
marily and  individually,  for  which  she  could  recover  without  unit- 
ing the  children  with  her  as  co-plaintifls.  lb. 

12.  Taking  up  Wrong  Coupon. — Expulsion  from  Train  on  Connecting  Road, — 
Liabiliiy  of  Cornpany  whose  Agent  Took  up  Coupon. — Measure  of  Damages. — 
Where  the  plaintiff  purchased  a  ticket  from  the  defendant's  agent  at 
C,  composed  of  two  coupons,  one  entitling  her  to  passage  from  C.  to 
J.  over  defendant's  road,  and  the  other  entitling  her  to  passage  from 
J.  to  T.  over  a  connecting  road,  and  a  conductor  on  defendaors  road, 
in  collecting  tickets  between  C.  and  J.,  took  the  plaintiff's  ticket  and 
tore  the  coupons  apart  and  returned  the  one  entitling  her  to  passage 
from  C.  to  J.  instead  of  from  J.  to  T.,  and  the  plaintifi'had  no  knowl- 
edge that  the  wrong  coupon  had  been  returned  to  her  until  she  pre- 
sented it  for  passage  to  the  conductor  on  the  connecting  road,  who 
declined  to  receive  it,  and  compelled  her  to  leave  the  train  at  an  in- 
tervening station,  the  expulsion  resulted  from  the  wrongful  act  of  the 
defendant's  conductor,  and  the  hurtful  consequences  of  her  expulsion, 
properly  constituted  elements  of  damage.  The  connecting  road  was 
not  bound,  either  with  or  without  an  explanation,  to  accept  a  coupon 
over  defendant's  road  from  G.  to  J.  for  passage,  over  its  own  road  from 
J.  to  T.,  and  as  she  had  the  right  to  presume  that  the  proper  coupon 
had  been  returned  to  her  by  the  defendant's  conductor,  her  action 
was  properly  brought  against  the  defendant  company. 

Louisvilley  etc.,  R.  k.  Co.  v.  Conrad,  8S 

13.  Same. — Return  of  Fare.-^Nol  Full  Satisfaction  for  Damages. — The  fact 
that  the  plaintiff  surrendered  to  defendant  at  C.  the  coupon  returned 
to  her  by  defendant's  conductor,  and  received  in  return  the  amount 
paid  by  her  for  passage  from  C.  to  T.,  can  not  be  regarded  as  a  full 
satisfaction  of  her  claim  for.  damages,  it  clearly  appearing  that  the 
sum  so  received  by  her  was  received  only  as  ''on  refund  of  ticket  to 
Taswell,  Ind."    .  lb. 

14.  Action  for  Jn/uries  by  Fire. — Complaini. — Averments  <u  to  Ne^igenee. — Mo- 
iion  to  Make  More  Speeific — Where  an  action  was  brought  against  a 
railroad  company  for  injuries  caused  by  fire,  and  the  complaint  al- 
leged that  the  defendant  negligently  permitted  combustible  material 
to  accumulate  on  its  right  of  way,  that  in  operating  its  locomotives  the 
rubbish  was  ignited,  and  that  defendant  negligently  permitted  the 
fire  to  escape  without  any  fault  of  plaintiff,  and  to  enter  on  plaintiff's 
land,  where  it  injured  and  killed  a  large  number  of  trees,  a  motion 
requiring  the  plaintiff  to  state  more  specifically  the  acts  of  negligence 
and  the  number  of  trees  injured  and  destroyed,  etc.,  was  properly 
overruled.  Ohio,  etc.,  R.  W.  Co,  v.  Wrape,  100 

16.  Killing  of  Stock.-^Evidenee. — CaiUe  Tracks  near  where  Stock  was  Killed. — 
Proof  of  AdmissibU.—In  an  action  against  a  railroad  company  for  the 
killing  of  cattle  which  it  was  alleged  entered  upon  the  railroad  and 
were  killed  at  a  point  where  it  was  not  securely  fenced,  and  the  de- 
fendant sought  to  show  that  the  animals  were  killed  at  a  highway 
crossing,  plaintiff  had  the  right  to  prove  that  there  were  cattle  tracks 
along  the  railroad  near  the  point  where  he  claimed  his  cattle  were 
killed,  without  proof  that  the  tracks  were  made  by  the  cattle  actually 
killed.  Ohio,  etc.,  R.  W.  Co.  v.  Wrape,  108 

16.  Sam/e. — Evidence. — Opionion  of  Witness. — Direction  in  which  Cattle  were 
Thrown. — In  such  an  action,  it  was  not  error  to  permit  the  plaintiff  to 
prove  by  a  witness  his  opinion  as  to  which  direction  the  animals 
were  thrown  by  force  of  the  collision,  as  bearing  upon  the  direction 
the  train  was  running  which  collided  with  them,  although  the  wit- 
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nesfl  did  not  see  the  animals  upon  the  track,  bat  testified  to  indica- 
tions and  appearances  along  the  track  sliortly  after  the  injurj,  an 
opportunity  being  aitorded  to  cross-examine  the  witness,  and  obtain 
the  basis  of  his  knowledge  upon  the  question.  The  appearances  in 
the  judgment  of  the  trial  court  could  not  be  described  to  the  jury 
with  sufficient  vividness  to  enable  them  to  form  as  accurate  conclu- 
sions thereon  as  the  witness  could,  and  under  such  circumstances 
opinions  are  admissible.  /6. 

17.  Same.—Aei8  April  Sih  and  13th,  1885,  Construed,— Slock  Entering  upon 
Trade  Unfeneed  through  Unenclosed  Lands, — LiabHiiy/or  Killing  of — The 
acts  of  April  8th  and  13th,  1885  (Acts  1885,  Sess.  Laws,  pp.  148  and 
224),  do  not  absolve  railroad  corporations  from  liability  under  the 
police  laws  for  killing  stock  which  enter  upon  the  track,  where  It  is 
unfeneed,  through  unenclosed  lands.  These  acts  provide  for  farm 
crossings,  and  for  fencing  railroads  for  the  benefit  of  the  adjoining 
proprietor  whose  land  is  enclosed,  and  the  liability  for  injury  to  stock 
remains  the  same  as  it  was  prior  to  the  passage  of  such  acts,  except 
as  to  such  as  enter  upon  the  track  at  farm  crossings.  lb. 

18.  PerMnal  Injuries, — EeUcae  of  Damages. — Ertrinsic  Facts, — Where,  in  an 
action  against  a  railroad  company,  to  recover  for  personal  injuries, 
a  writing  was  set  out  in  the  complaint  which  stated  that  in  consider^ 
ation  of  a  sum  of  money,  paid  the  plaintifiT  by  defendant,  and  also 
in  consideration  of  the  payment  of  the  doctor's  fee,  he  waived  all 
right  to  any  and  all  claim  for  damages  or  otherwise  against  the  com- 
pany, it  was  not  only  proper  but  necessary  to  allege  and  prove  ex- 
trinsic facts  in  order  to  give  the  wiiting  legal  effect,  as  it  was  incom- 
plete and  afiTorded  the  plaintiff  no  enforceable  right  without  such  ex- 
trinsic facts.  Kentucky,  etc.,  Co.  v.  Cleveland,  171 

10.  Same, — Paragraph  ofAnsroer  in  Another  Suit, — AdmissibUily  cf  in  Evidence. 
— When  the  plaintiff  had  sued  the  defendant  in  another  action  for 
the  original  injury,  and  the  defendant  had  filed  an  answer  of  several 
paragraphs,  among  which  was  one  setting  up  a  settlement  and  release, 
it  was  not  error  to  permit  the  plaintiff  in  the  case  at  bar  to  introduce 
in  evidence  said  paragraph  as  an  admission  against  the  pleader.  It 
was  not  necessary  to  introduce  the  entire  answer,  as  under  the  code 
in  this  State  each  paragraph  of  answer  must  be  sufficient  within 
itself,  and  can  not  depend  upon  anotlier  for  strength  and  support.   lb. 

20.  Personal  Injuries. — Erroneous  Instruction. —  When  Judgment  not  Eeversed  on 
AcccAint  of  Answers  to  Interrogaiories.^ln  an  action  against  a  railroad 
company  to  recover  for  personal  injuries  to  the  plaintiff,  caused 
through  the  alleged  negligence  of  the  defendant's  servants,  wherebj 
a  buggy,  in  whicn  the  plaintiff  was  travelling  upon  a  highway  across 
the  defendant's  railway  track,  was  struck  by  a  passing  train  of  cars, 
etc.,  a  judgment  in  favor  of  the  plaintiff  will  not  be  reversed  because 
an  instruction,  ^iven  to  the  jury  relating  to  the  flagman,  did  not  state, 
by  way  of  qualification,  the  duty  of  the  plaintiff  to  look  and  listen 
for  an  approaching  train, where  the  jury  found  specially,  in  answer 
to  interrogatories,  that  at  the  time  of  the  alleged  injury,  and  as  the 
plaintiff  approached  the  crossing  in  question,  she  availed  herself  of 
every  opportunity  to  look  and  listen  for  the  approach  of  a  train  or 
engine  or  car.  Lake  Eridy  etc.,  iJ.  R.  Co.  v.  Carson,  186 

21 .  Same. — Evidence. — Ownership  of  Car  and  Engine,  etc —  When  not  Necessary 
to  Prove. — In  such  action,  it  haying  been  proved  that  the  injury  was 
caused  by  an  engine  and  car  while  being  operated  on  a  railroad  track 
belonging  to  the  defendant,  and  it  being  admitted  by  counsel  for  de- 
fendant, upon  the  trial,  that  the  defendant  was  a  corporation,  and 
that  at  the  time  of  the  accident  it  owned  and  operated  a  line  of  rail- 
road, upon  which  the  injury  complained  of  occurred,  it  was  not  nee- 
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essary  for  the  plaintiff  to  prove  the  ownership  of  the  car  which  struck 
his  horse,  or  of  the  engine  which  was  pushing  the  car,  or  that  the  fire- 
man and  engineer  were  the  employees  or  agents  of  the  defendant.    /6. 

22.  Injured  Emplotfee. — Employment  of  Physician  by  Conductor, — Liability  cf 
Company. — Where  there  was  an  accident  on  the  defendant  company's 
road,  and  an  imperious  necessity  for  the  preservation  of  life,  and  to 
prevent  great  bodily  suffering  the  conductor  of  the  train  which  ran 
off  the  track — the  highest  agent  of  the  company  on  the  ground— em- 
ployed a  physician  with  the  concurrence  of  the  local  surgeon  of  the 
company  to  attend  to  one  of  the  injured  persons,  an  employee  of  the 
company,  and  it  was  agreed  by  the  said  physician  and  tne  local  sur- 
geon that  an  amputation  was  necessary,  which  operation  was  per- 
formed by  said  physician,  the  local  surgeon  beine  unable  by  reason 
of  the  extraordinary,  service  devolved  upon  him  by  the  injury  of  so 
many  persons  to  give  the  immediate  aid  and  attention  to  said  em- 
ployee required  by  the  emergency  and  necessity  growing  out  of  the 
accident,  the  railroad  company  was  bound  by  the  employment  of  said 
physician,  and  liable  for  the  payment  of  his  professional  services  in 
performing  said  operation.  The  company  would  not  be  liable,  how- 
ever, for  any  services  rendered  by  said  physician  after  the  emergency 
had  ceased.  Evansville^  etc,  R,.R,  Co.  v.  Freelandj  ^07 

23.  Animals  Running  at  Large. — Liability  for  Injury  to. —  Wilful  Injury. — 
At  common  law  railroad  companies  are  not  bound  to  fence  their 
tracks,  and  where  an  owner  of  animals  permits  them  to  run  at  large 
in  the  vicinity  of  a  railroad,  in  the  absence  of  an  order  of  the  board 
of  commissioners  permitting  the  same,  he  is  guilty  of  such  negligence 
as  will  prevent  him  from  recovering,  if  such  animals  stray  upon  the 
track  and  are  killed  or  injured,  unless  the  killing  or  injury  was  wil- 
ful. Ft.  Wayne,  etc.,  R.  R.  Co,  v.  O'Keefe,  £49 

24.  Same. —  Contributory  Negligence. —  Wilful  Injury. — Animal  Running  at 
Large.— y^ here  a  colt  was  unlawfully  running  at  large,  and  strayed 
upon  a  railroad  track,  and  became  frightened  at  an  approaching 
train,  and  ran  upon  the  track  and  fell  upon  a  trestle  so  that  it  could 
not  get  off  the  track,  and  the  employees  of  the  company,  after  being 
requested  to  wait  till  other  help  could  be  secured,  as  that  present  was 
insufficient  to  remove  the  colt  with  safety,  kicked  the  colt  and  gave 
it  a  lunge,  when  it  fell  off  the  side  of  the  trestle,  falling  about  eight 
feet,  and  in  a  few  days  thereafter  died  from  injuries  thus  sustained, 
there  was  evidence  tending  to  show  that  the  injury  to  the  colt  was 
wilfully  and  negligently  inflicted,  and  that  the  plaintiff  was  entitled 
to  recover,  notwithstanding  his  own  negligence  in  permitting  the  colt 
to  run  at  large.  lb. 

25.  Same. — Judgmxnt — Motion  for  Non  Obstante. — Interrogatories  to  Jury. — 
AVhere  there  is  a  verdict  upon  a  complaint  charging  a  wilful  injur- 
ing, and  there  were  interrogatories  submitted  to  the  jury  relating 
wholly  to  the  diligence  of  the  trainmen,  and  the  train's  coming  in 
contact  with  the  colt,  a  motion  for  judgment  non  obstante  was  correctly 
overruled.  lb. 

26.  Killing  of  Animals. — Fencing  of  Track. — Burden  of  Proof  When  Company 
Denies  Obligation  to  Fence. — Evidence. — In  an  action  against  a  railroad 
company  to  recover  damages  for  the  killing  of  animals  which  entered 
upon  the  track  at  a  point  where  it  was  not  fenced,  the  burden  of  proof 
is  upon  the  defendant  who  seeks  to  defeat  a  recovery  upon  the  ground 
that  the  company  was  not  bound  to  maintain  a  fence  at  that  point, 
as  it  would  have  endangered  the  lives  of  its  employees  engaged  in 
switching,  and  a  verdict  in  favor  of  the  plaintiff  will  not  be  disturbed 
where  it  does  not  clearly  appear  from  tne  evidence  that  the  mainte- 
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nance  of  a  fence  and  cattle  guards  at  the  point  where  the  cattle  en- 
tered upon  the  track  would  have  endangered  the  safety  of  the  em- 
ployees of  the  company.      Indianapolis,  etc.,  R,  W,  Co,  v.  Clay,  982 

27.  Samt. — Pleading, — Relief  From  Obligation  to  Fence. — General  Denial. — 
Proof  of  conditions  which  would  release  a  railroad  company  from 
the  duty  of  fencing  its  track  at  a  particular  point  may  be  given  under 
the  general  denial*  lb, 

28.  Failure  of  Passenger  to  Procure  Ticket, — Extra  Charges  for  Such  Failure, — 

When  Legal, — A  railroad  company  may  discriminate  in  its  rates  of 
fare  in  favor  of  those  passengers  who  purchase  tickets  before  entering 
the  cars,  but  to  justify  such  discrimination  proper  facilities  should  be 
afforded  by  the  railroad  company  for  the  procurement  of  a  ticket  be- 
fore the  passenger  goes  upon  the  train,  and  if  such  facilities  are  not 
afforded  the  passenger  he  will  be  entitled  to  be  carried  at  the  ticket- 
rate,  or  he  may  pay  under  protest  the  excess  demanded,  and  after- 
wardQ  recover  it  back,  but  he  is  not  obliged  to  do  so. 

Lake  Erie^  etc.,  R,  R,  Co,  v.  Mays,  4IS 

29.  Same.— Entering  Car  as  a  Passenger.— When  Rightfully  l^ere,—  When  a 
Trespasser, — Where  a  person  enters  a  railroad  car  as  a  passenger, 
either  with  or  without  a  ticket,  he  is  rightfully  there,  but  the  instant 
he  refuses  to  pay  his  full  fare  and  comply  with  the  reasonable  regu- 
lations of  the  company  he  becomes  a  trespasser.  /6. 

30.  Same—Taking  Passage  Without  a  Ticket.— Tendering  Regular  Farc—Ae-^ 
ceptance  by  Conductor. — Contract  to  Cany  for  Same, — Where  a  person  en- 
tered a  railroad  car  without  having  first  purchased  a  ticket,  and  hav- 
ing announced  his  destination,  he  tendered  the  regular  ticket-fare, 
which  the  conductor  accepted,  and  after  passing  on  a  few  seats  he  re- 
turned and  demanded  the  extra  fare  imposed  by  the  rules  of  the 
company  against  passengers  taking  passage  without  ticket,  the  fact 

.  that  the  conductor  accepted  the  regular  fare  and  passed  on  a  short 
distance  did  not  amount  to  a  contract  to  carry  the  passenger  to  his 
place  of  destination  for  that  amount,  and  the  passenger,  in  refusing 
to  pay  it,  the  railroad  company  having  provided  reasonable  facilities 
for  procuring  a  ticket,  became  a  trespasser,  and  could  rightfully  be 
expelled  from  the  car.  Jh, 

31.  Maintenance  of  Highway  Grossing, — Where  a  railroad  company  crosses 
a  street  or  highway  with  its  track,  the  company  must  maintain  the 
the  street  or  highway  in  a  reasonably  safe  condition  for  the  use  of 
the  public.  Pennsylvania  Co.  y.  Frund,  469 

RATIFICATION. 
See  Infant,  4. 

REAL  ESTATE. 
See  Husband  and  Wipe,  1, 2. 
1.  Commission, — Contract  of  Employment, — Construetum  cf, — Date  of  JStptm- 
tion, — Where  the  owner  of  a  piece  of  property  entered  into  a  contract 
with  the  defendant,  a  real  estate  agent,  whereby  he  placed  the  same 
in  the  hands  of  the  plaintiff  for  sale,  and  stipulated  that  he  should 
have  the  exclusive  privilege  of  offering  the  property  for  sale,  and  of 
selling  the  same  at  a  stipulated  commission  for  the  space  of  six  months 
from  the  date  of  the  contract  until  the  cancelling  of  the  same,  the 
owner  reserving  the  right  to  withdraw  the  sale  of  the  property  and 
cancel  the  contract  at  any  time  by  paying  the  agent  his  commission, 
the  plaintiff's  rights  under  the  contract  ceased  at  the  expiration  of 
six  months  from  its  date,  and  the  owner,  having  sold  the  property 
lon^  after  that  time  without  the  plaintiff's  assistance,  is  under  no 
obligation  to  pay  the  commission.    The  contract  must  be  considered 
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as  an  entiretf,  and,  so  considered,  the  clause  concerning  cancellation 
relates  to  the  withdrawal  of  the  property  according  to  the  terms  agreed 
upon  before  the  expiration  of  the  period  for  which  the  contract  was 
to  run.  Learned  v.  McCoy,  f^S8 

2.  Sale  of  Under  Execution. — Failure  to  Offer  Rents  and  ProfitB. — IrregtdarUy 
of  Sale. — Belief  IS'om. — A  sale  of  land  upon  execution  under  our  stat- 
utes, where  the  judgment  does  not  waive  appraisement,  is  irregular, 
unless  the  rents  and  proceeds  of  the  land  for  a  term  of  seven  years  be 
appraised  and  ofierea  for  sale  before  the  fee  simple  is  sold,  and  such 
sale  will  be  set  adide  in  an  action  brought  for  that  purpose  and  judg- 
ment plaintiff  purchasers  are  entitled  to  ihe  same  relief  as  others, 
and  have  the  same*right  to  rely  on  the  regularity  of  the  proceedings 
of  the  officer  as  strangers  to  the  proceedings. 

Mehrhoff  v.  Diffenbacher,  447 

RECEIPT. 

See  Evidence,  10. 

RECEIVER 

See  Insurance,  1,  2. 

REPLEVIN. 

See  Convebsion,  2;  Estoppel,  2. 

1.  Judgment  for  lUtw-n  of  Property. — Dismissal  of  Action  by  Plaintiff.^-A. 

i'udgment  in  replevin  for  the  return  of  the  property  is  none  the  less 
»inaing  betweeu  the  parties  because  the  action  was  dismissed  by  the 
plaintiff.  The  dismissal  was  a  practical  confession  by  tbe  plaintiff 
that  he  had  no  claim  to  the  property.      McFadden  v.  Schroeder,  306 

2.  Same, — Judgment  for  Value  of  Property  — Payment  of. —  Title  to  Property 
in  whom  Vested. — Judgment  on  Beplevin  Bond. — As  a  general  rule,  where 
the  value  of  the  property  in  dispute  is  fixed  by  the  verdict  of  the  jyry 
or  finding  of  the  court,  and  a  judgment  is  rendered  for  the  amount  of 
such  value,  and  the  judgment  is  paid,  the  title  to  the  property  be- 
comes vested  in  the  party  against  whom  the  judgment  was  rendered. 
If  the  owner  elect  to  take  a  judgment  on  the  replevin  bond  and  col- 
lect it,  he  has  thereby  abandoned  his  right  to  the  property,  and  the 
title  passes  as  fully  as  if  it  had  been  transferred  by  purchase.        lb. 

3.  Tiile  and  Bight  of  Possession. — General  Finding  — Motion  for  Venire  de 
iVow.— In  an  action  of  replevin  where  both  the  title  and  the  right  of 
possession  are  in  issne,  a  general  finding  or  verdict  for  the  plaintiff  is 
a  sufficient  finding  of  the  facts.  The  nict  that  the  finding  does  not 
embrace  all  the  issues  joined  by  the  parties  furnishes  no  ground  for 
a  motion  for  a  venire  de  novo.  Van  Gundy  v.  Carrigan,  SS8 

4.  Same. — Assestment  of  Damages. —  Value  of  Property. —  When  Unnecessary 
to  Find — Harmless  Birror. — Where,  in  an  action  of  replevin,  the  prop- 
erty was  already  in  the  possession  of  the  plaintiff  at  the  time  of  the 
finding  and  judgment  in  her  favor,  it  was  not  necessary  that  the  find- 
ing of  the  court  should  assess  the  plaintiff's  damages  or  establish  the 
value  of  the  property  If  the  omission,  however,  was  an  error,  it  was 
in  favor  of  the  defendants  and  they  can  not  complain.  lb, 

6.  Same. — Attaching  Creditors. —  Unnecessary'  Parties. —  When  can  not  Com- 
plain that  Complaint  is  Defective. — When  attaching  creditors  who  were 
unnecessary  parties  to  an  action  of  replevin  were  made  parties  de- 
fendant to  the  action  instituted  against  a  sheriff  on  his  motion,  and 
appeared  in  court  and  answered  the  complaint  by  a  general  denial, 
and  also  by  an  answer  or  cross-coraplaint,  in  which  they  set  up  their 
interest  at  length,  they  can  not  be  beard  to  say  that  the  complaint 
was  defective  as  to  them,  and  that  they  were  improperly  joined  as 
defendants.    Had  these  parties  been  brought  into  the  case  upon  the 
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plaintiff's  motion  and  without  any  other  or  further  averment  in  the 
complaint  as  to  them  than  the  following—"  the  plaintiff  avers  that 
the  other  defendants  claim  some  right  and  title  in  and  to  the  property- 
described  herein,  and  asks  that  they  be  required  to  answer  their  com- 
plaint, as  their  claims  are  unknown  to  the  plaintiff" — the  complaint 
would  have  been  radically  defective  as  to  them.  But  when  such  par- 
ties are  invited  into  court  upon  motion  of  defendant  and  by  the  order 
of  court,  a  different  rule  obtains.  /6. 

6.  Same, — Judgment/or  Oo8t8,—lt  was  proper  to  render  a  judgment  for 
costs  against  the  attaching  creditors  alone  upon  the  issue  tendered 
by  their  cross-complaint  contesting  the  title  to  the  property.  The 
sheriff  was  only  their  representative,  and  he  was  not  liable  for  the 
payment  of  any  share  of  the  costs.  lb, 

7.  Condition  of  Bond. — The  condition  in  a  replevin  bond  given  by  a  plain- 
tiff to  prosecute  the  action  to  effect,  and  without  delay,  means  a  con- 
tinuous prosecution  to  a  final  judgment  in  favor  of  the  plaintiff,  and 
the  plaintiff  must  diligently  pursue  the  case  and  succeed  or  he  will 
be  liable  on  such  bond.  Pejfiey  v.  Kenrick,  510 

8.  Same. — Dismissalf  Breach  of  Bond, — A  dismissal  of  a  replevin  suit  is  a 
breach  of  the  bond  given  to  the  plaintiff,  and  renders  him  liable  to 
the  defendant.  Ib» 

9.  Same: — BoTidf  Independent  Conditions. — The  three  usual  conditions  in- 
corporated in  a  bond  given  by  a  plaintiff  in  an  action  of  replevin  are 
separate  and  independent,  and  a  breach  of  any  one  of  them  entitles 
the  defendant  to  maintain  an  action  thereon.      ^  lb. 

10.  Same, — Diemissalj  Judgment  of  Beium  of  Property, — On  the  entry  of  a 
judgment  of  dismissal  by  the  plaintiff,  who  has  possession  of  the  prop- 
ertv  replevined  under  his  bond,  the  court  has  no  power  to  award  a 
judgment  of  return.  Bh, 

RES  ADJUDICATA. 
See  Judgment,  1. 

RESPONDEAT  SUPERIOR. 
See  Masteb  and  Sebyant,  2. 

SALE. 

See  Real  Estate,  2. 

SCHOOL  SUPPLIES. 

See  Township  Trustee,  1,  2. 

SEPARATE  ESTATE. 

See  Married  WohaIt,  1. 

SERVICES. 

See  Contract,  11, 12;  Husband  ahdWifx,  3. 

SET-OFF. 

See  Insurance,  9. 

1.  When  Proper, — TorL — Contract. — Where  paragraphs  of  a  complaint  are 
based  upon  money  demands  on  contract,  and  there  is  also  a  paragraph 
claiming  damages  because  of  a  tort,  the  defendant  has  a  right  to  ad- 
dress his  answer  of  set-off  to  either  of  the  paragraphs  based  upon  con- 
tract, but  he  could  not  plead  his  set  off  to  the  paragraph  founded  on 
tort,  nor  to  the  entire  complaint,  for  that  includes  the  paragraph  in 
tort.  Howlett  v.  Dilts,  2S 

2.  Same, — Projciice. —  When  Can  not  be  Beached  by  Demurrer, — Motion  When 
Proper. — If  an  answer  by  way  of  set-off  is  filed  in  an  action  in  which 
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a  set-off  IB  not  allowed  by  law,  an  objection  thereto  can  not  be  reached 
by 'the  statutory  causes  of  demurrer.  If  the  set-off  states  a  good  cause 
of  action,  and  yet  can  not  be  allowed  in  the  case  in  which  it  is  pleaded, 
the  proper  practice  is  to  move  to  strike  it  out.  76. 

3.  Same, — Sufficiency. — How  Tested. — The  sufficiency  of  a  set-off  is  tested 
by  the  same  rules  as  those  used  in  complaints.  lb, 

SIDEWALK. 
See  Municipal  Cokporation,  1. 
SPECIAL  FINDING. 
AUaehmeni  Proceedings. — Exemption. — Failure  to  State  Value  of  Property  Claimed 
as  Exempt. — Where,in  an  attachment  proceeding,  the  defend antclaimed 
certain  personal  property,  and  the  balance  due  on  a  note  as  exempt 
from  execution,  and  the  court,  in  its  special  finding  of  facts,  found 
*     that  he  was  entitled  to  the  exemption,  as  claimed,  but  left  the  ques- 
tion of  the  value  of  the  property  to  conjecture,  so  that  it  could  not 
be  said,  as  a  result  of  computation,  that,  by  adding  its  value  to  the 
balance  due  on  the  note,  the  aggregate  would  be  six  hundred  dollars 
or  less,  the  finding  is  so  defective  that  the  judgment  should  be  re- 
versed. Emerson,  etc.^  Co.  v.  Marshall,  f65 

SPECIAL  VERDICT. 
See  Vkbdict,  1,  4,  6. 
STATUTE. 
See  AcnoN,  1 ;  Anihals,  1,  2;  County,  2,  3 ;  Criminal  Law,  3,  4;  In- 
fant, 2 ;   Insurance,  1 ;   Jury,  1,2:   Justice  of  the  PxAcns,  2 ; 
Landlord  and  Tenant  ;  Parties,  3 ;  Practice,  10 ;  Railroad,  17 ; 
Taxation,  1,  3;  Township  Trustef,  2. 

STATUTE  •  CONSTRUED. 

See  Animals,  2 ;  Railroad,  2,  3,  5, 17. 

STATUTE  OF  FRAUDS. 

See  Decedents'  Estates,  2 ;  Railroad,  11. 

STATUTE  OF  LIMITATIONS. 

See  Criminal  Law,  17 ;  Township  Trustee,  1. 

SUPREME  COURT. 

See  Bill  of  Exceptions,  1.  ' 

SURETYSHIP. 

See  Contract,  4  to  7. 

SURVIVAL  OF  ACTION. 

See  Action,  1. 

TAXATION. 

1.  Wron^td  lU^Aisessmeni  hy  Auditor.— Taxes  Voluntarily  Paid. — Beeovery 
of. — While  section  6416,  R.  S.  1881,  provides  for  the  assessment  of 
omitted  property  by  the  county  auditor,  it  does  not  provide  for  a  re- 
assessment by  him  of  property  assessed  and  returned,  by  the  assessor. 
Such  a  re-assessment  is  wrongful  within  the  meaning  of  section  5813, 
R.  S.  1881,  and  taxes  voluntarily  paid  on  account  of  the  same  may 
be  recovered.  DuBois  v.  Board,  etc.,  1S8 

2.  Same. — Tax  Schedule. —  Valuation  by  Party. — Adoption  of  by  Assessor. — 
The  valuation  entered  in  the  column  headed  '^Valuation  by  Party'' 
on  a  tax  schedule,  is  to  be  regarded  as  having  been  adopted  by  the 
assessor,  except  so  far  as  a  diSerent  valuation  is  entered  in  the  col- 
umn headed  "  Valuation  by  Assessor."  lb. 
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3.  Be-Asaessment  of  Property  by  Auditor. — OmiUed  Properly. — Additumal 
Taxet  Paid,^R%ght  to  Beeover.-Section  64I6,  as  Amended  in  1889,  Qm- 
8irued. — Where  a  couutj  auditor,  assuming  to  act  under  section  6416, 
R.  S.  1881,  as  amended  in  1889,  which  authorized  him  to  assess  prop- 
erty which  had  been  "omitted,  in  whole  or  in  part,  in  the  assessment 
of  any  year,  or  number  of  years,  from  the  tax  duplicate,"  assessed 
taxes  on  the  amounts  of  difference  between  the  amounts  of  money 
loaned  out  on  mortgage  by  the  plaintiff  for  several  years,  as  reported 
by  him  to  the  assessor  and  adopted  by  that  officer,  and  the  actual 
amounts  so  loaned  out  by  the  plaintiff  during  said  years,  and  the 
plaintiff  paid  the  taxes  on  said  additional  assessments,  he  may  re- 
cover the  amount  so  paid,  under  sections  5813, 5814,  B.  S.  1881.  Such 
assessments  made  by  the  auditor  were  simply  increases  in  the  valua- 
tion of  property  listed  by  the  owner  for  taxation  over  the  valuation 
made  by  the  assessor,  and  were  not  assessments  of  omitted  property 
under  the  statute,  and  were,  therefore,  wrongful  and  without  au- 
thority. Donch  V.  Board,  etc.,  S74 

TENANCY  BY  ENTIRETIES. 
8ee  Husband  and  Wife,  2. 

TENDER. 
See  Iksubance. 
What  is  Sufficient  to  Conslitfite. — To  constitute  a  tender  it  is  not  always  nec- 
essary to  produce  the  money  and  count  it  out.  If  the  money  is  pres- 
ent and  the  party  ready  and  willing  to  pay  and  offers  to  do  so,  but 
the  person  to  whom  such  offer  iu  made,  by  his  own  conduct,  prevents 
the  completion  of  the  tender,  the  party  for  whose  benefit  the  money 
was  offered  can  not  be  heard  to  say  that  the  tender  was  not  sufficiently 
specific.  Continental  Ins.  Co,  v.  Miller,  6S3 

TITLE. 

By  Belaiion. — Innocent  Purchaser, — The  doctrine  of  title  by  relation  is  never 
given  force  when  an  unconscionable  result  would  follow,  and  is  given 
Force  only  when  no  intervening  rights  of  inn6cent  purchasers  are  im- 
paired. McFadden  v.  Schroeder,  SOS 
TORT. 
See  Set-Off,  1. 
.      TOWNSHIP. 

1.  Bridges. — Neglect  to  Bepair. — Liability  for  Negligence  of  its  Officers. — Town- 
ships are  political  corporations  created  to  perform  certain  govern- 
mental functions,  and  are  not  liable  for  the  negligent  acts  of  their 
officers  unless  expressly  made  so  by  statute ;  and  when  officers  ol  a 
township  expend  funds  in  constructing  or  repairing  bridges  which 
belong  to  the  county,  they  perform  services  for  the  county,  and  not 
for  the  township,  and  the  latter  can  not  be  made  answerable  for  their 
misconduct.  Board,  etc.,  v.  NoblesviUe  Tp^  145 

2.  Same. — Primary  Duty  to  Repair  Bridges  in  Oounly. — Duly  of  Township  to 
Contribute,  GondUional. — The  duty  to  contribute  seventy-five  dollars 
towards  the  construction  or  repair  of  bridges  under  certain  conditions 
is  a  mere  special  assessment  upon  the  township  for  local  benefits,  and 
carries  with  it  only  such  liabilities  as  the  law  expressly  imposes.  The 
duty  to  keep  bridges  in  repair  is  primarily  in  the  county,  and  it  can 
only  enforce  contribution  from  the  township  under  certain  condi- 
tions, lb. 

3.  Liability  for  Sheep  Killed  by  Dogs. — Common  Law  Liability. — Gomplianoe 
With  Statute, — There  is  no  common  law  right  to  indemnity  for  sheep 
killed  or  injured  by  dogs,  but  such  right  is  solely  statutory,  and  must 
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be  asserted  in  a  substantial  compliance  with  the  conditions  of  the  law 
cresting  it.  Abelv,  Prairie  Civil  Tp.,  699 

4.  Same. — Unless  the  owner  of  sheep  killed  or  injured  make  a  written  re- 
port to  the  township  trustee  within  ten  days  after  the  sheep  are  killed 
or  injured,  the  township  is  not  liable;  and  a  verbal  report  is  notsuffi-* 
cient  to  bind  the  township,  even  though  the  trustee  declare  it  is  suffi- 
cient, lb, 

TOWNSHIP  TBUSTEE. 
See  Poor  Pbiubon,  1. 

1.  Purehase  of  Schod  Supplies. —  Written  AeknowUdgment  of  Indebtedness. — 
Authority  to  Issue. — Six  Years*  Statute  of  Limitation. — Where  a  township 
trustee  purchased  school  supplies  and  issued  a  written  acknowledg- 
ment of  the  indebtedness  of  the  township  therefor,  and  in  an  action 
on  such  certificate  of  indebtedness  it  is  alleged  in  the  complaint  that 
the  furniture  sold  was  suitable  and  necessary  for  the  schools  of  the 
township,  and  that  it  was  delivered  to  and  received  and  accepted  by 
the  corporation,  and  had  ever  since  been  used  by  the  schools,  and  was 
of  the  value  agreed  upon  and  stated  in  the  certificate  of  indebtedness, 
such  action  of  the  trustee  was  clearly  within  the  scope  of  his  author- 
ity, and  such  action  on  the  written  instrument  of  indebtedness  was 
not  within  the  six  years'  statute  of  limitations. 

Noble,  etc.,  Co.  v.  Washington  School  Tp.,  271 

2.  Samc^Schod  Supplies.— Purchase  in  Violation  of  Sections  6006  and  6007, 
B.  S.  1881. — Matter  of  DeftTice. — ArUieipaiing  Objections. — If  the  certifi- 
cate of  indebtedness  in  question  had  been  made  in  violation  of  sec- 
tions 6006  and  6007,  R.  8.  1881,  which  were  then  in  force,  such  mat- 
ter was  a  defence  which  it  was  incumbent  upon  the  defendant  to 
plead.  It  is  not  necessary  in  a  complaint  to  anticipate  possible  ob- 
jections in  a  complaint  which  do  not  appear.  lb, 

TRIAL  BY  JURY. 
See  JuBT,  4. 

TRUSTS  AND  TRUSTEE. 

1.  Order  to  Sell  Property  and  DiAurse  Proceeds. — Failure  to  Obey  Order. — 
Actionable  Nealigenee. — Where  a  failing  debtor  made  an  assignment  for 
the  benefit  of  his  creditors,  and  the  trustee  of  said  assignment  is  or- 
dered by  the  court  having  jurisdiction  of  the  trust  to  sell  certain  of 
the  trust  property,  and  make  distribution  of  such  proceeds  in  a  cer- 
tain manner,  if  the  trustee  fails  to  sell  such  property  in  such  reason- 
able time  as  would  be  for  the  best  interests  of  the  estate,  and  it  is 
shown  that  there  was  negligent  omission  of  duty  on  the  part  of  such 
trustee,  resulting  in  actual  loss  to  a  creditor  concerned  in  the  trust, 
an  action  will  lie  for  sach  breach  of  the  trust. 

State,  ex  rel.,  v.  Musser,  407 

2.  Same. — Trustee  and  Trust  Property, — Control  of  by  the  Court. — Assignment 
for  the  Benefit  of  Creditors. — Subject  to  Existing  Liens. — An  assignment  for 
the  benefit  of  creditors  is  a  trust  which  comes  at  once  within  the  juris- 
diction and  control  of  the  court,  and  the  property  assigned  is  in  the 
custody  of  the  court,  subject  to  existing  liens,  to  be  disposed  of  under 
the  direction  and  control  of  the  court.  From  first  to  last  the  judicial 
authority  extends  over  the  trustee  and  the  trust  property.  lb, 

3.  Same. — Interlocutory  Action*  of  the  Court. — Not  Subject  to  Collateral  Attack. 
— Interlocutory  orders  and  actions  of  the  court  with  reference  to  re- 
ports of  trustees  and  matters  connected  with  decedents'  estates  and 
guardianships  can  not  be  attacked  collaterally  by  way  of  suits  on 
bonds,  etc.  lb. 
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VENDOR  AND  PURCHASER 
See  Estoppel,  2. 
Eepretentaiions  by  Purchaaer, — Right  to  Rdy  on. — Fiduciary  Relation, — As  a 
rule  a  seller  has  do  right  to  rely  upon  a  purchaser's  representations 
*        respecting  the  value  of  the  property  in  negotiation.    The  buyer  has 
the  same  right  to  disparage  its  value  in  order  to  obtain  a  good  bar- 
gain as  the  seller  has  to  enhance  its  value  fur  the  same  purpose.     But 
this  rule  does  not  apply  to  those  standing  in  a  fiduciary  relation, 
when  one  is  led  to  rely  upon  the  judgment  and  integrity  of  another, 
induced  by  his  integrity  or  better  m^ns  of  information.    Such  con- 
fidence can  not  be  abused  by  one  in  whom  it  is  imposed,  though  in- 
spired by  no  act  of  his,  provided  he  knows  of  it  and  suffers  it  to  exist. 

Hulett  V.  Kennedy,  S3 
VENIRE  DE  NOVO. 
See  Replevin,  3. 

VERDICT. 
See  Neolioekce,  5. 

1.  Special—  When  noi  Error  to  i^fus«.— Where  the  appellant  had  requested 
the  court  to  instruct  the  jury  in  writing,  and  after  the  evidence  had 
all  been  heard,  and  the  court  had  intimated  to  counsel  the  character 
of  the  instructions  it  was  not  error  to  refuse  to  grant  a  special  ver- 
dict. Ohio,  etc.,  R.  W,  Co,  v.  Wrape,  100 

2.  Cowi  Directing  upon  Evidence. —  When  Proper. — Where  the  evidence 
clearly  establishes  the  right  of  the  plaintiff  to  recover,  without  con- 
tradiction, and  no  defense  is  proven  against  such  right,  it  is  proper 
for  the  court  to  direct  a  verdict  for  the  plaintiff,  but  not  otherwise. 

Moore  v.  Baker,  US 
8.  Weight  rf Endenee. — A  verdict  will  not  be  disturbed  on  the  mere  weight 
of  evidence  when  there  is  evidence  tending  to  sustain  it.  For  discus- 
sion of  evidence  sustaining  verdict  in  favor  of  plaintiff  against  the 
defendant  railroad  company,  for  injuring  plaintiff's  colt  resulting  in 
its  death,  see  opinion.  Lake  Brie,  etc.,  R.  R.  Co.  v.  MaUix,  176 

4.  iSjocoa^. — Form  of  Should  not  be  Drafted  by  the  Court. — Prepared  by  Counsel. 
— Where,  at  the  commencement  of  a  trial,  the  court  was  requested  by 
counsel  to  require  a  special  verdict  to  be  returned  by  the  jury,  and 
counsel  prepared  a  form  of  special  verdict  and  requested  the  court  to 
submit  it  to  the  jury,and  the  court  refused  to  do  so,  on  the  ground 
that  it  was  the  province  and  duty  of  the  court  to  prepare  and  submit 
to  the  iury  the  special  verdict,  such  action  of  the  court  constitutes 
reversible  error.  The  special  verdict  as  drafted  by  counsel  should 
have  been  submitted  to  the  jury.  Case  v.  Ellis,  SiS4 

5.  Special. — Provinee  cf  the  Jury  in. —  When  Plaintiff  Entitled  to  Judgment. — 
Condusiom  of  Law.— It  is  the  province  of  the  jury  in  rendering  a  spe- 
cial verdict  to  find  the  facts  only,  leaving  judgment  thereon  to  the 
court;  and  all  conclusions  of  law,  if  any,  stated  in  such  special  ver- 
dict must  be  eliminated  in  considering  the  ruling  of  the  court.  Un- 
less the  special  verdict  states  all  the  facts  essential  to  a  recovery  by 
the  plaintiff,  the  defendant  will  be  entitled  to  a  judgment  thereon. 

Speer  v.  Greencasile,  etc.,  Q.  R.  Co.,  6t6 

6.  Same. — For  the  insufficiency  of  the  facts,  as  shown  by  the  special  Ter- 
diet,  to  entitle  the  plaintiff  to  recover,  see  opinion.  i&. 

WAGES. 
See  Railroad,  6. 

WAIVER. 
See  Parties,  3;  Pleading,  6. 
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WILL. 

1.  tectum  Vnder.-^Edoppel, — A.  assigned  a  certain  amount  of  bank  stock 
to  B.,  his  wife,  and  conveyed  to  her  in  fee  simple,  a  certain  amount  of 
land.  Afterwards  he  made  a  will  devising  said  bank  stock  and  land 
to  B.  for  her  use  during  her  life,  and  at  her  death  said  property  was 
vested  absolutely  in  G.  Upon  the  death  of  A.,  B.  elected  to  take  under 
the  will.  After  so  electing,  B.  sold  said  bank  stock.  B.  died  and  C. 
filed  a  claim  against  B.'s  estate  for  the  amount  of  the  stock  so  con- 
veyed. 

Heidy  that  when  B.  elected  to  take  under  the  will,  she  was  thereby  estopped 
to  deny  A.'s  right  to  dispose  of  said  bank  stock,  though  the  title  was 
in  her,  and  that  in  electing  to  take  under  tlfe  will  she  gave  effect  to 
all  its  provisions,  and  undertook  to  perform  all  the  burdens  attached 
to  her  benefit. 

HMf  also,  that  0.  had  a  right  to  treat  the  title  to  the  stock  as  vested  by 
the  sale  and  sue  for  its  conversion.  Moore  v.  Baker,  116 

2.  &wne. — Dodrine  of  EUetion, —  What  it  hnplie$, — The  doctrine  of  election 
is  of  equitable  origin,  and  there  can  be  no  election  unless  the  testator 
confers  some  benefit,  and,  by  the  terms  of  the  will,  assumes  to  dispose 
of  some  right  of  the  party  electing.  lb. 

WITNEHSES. 

1.  Noi  Tetl^ng, — When  OosU  of  may  be  Beeotfertd, — If  a  party  is  induced 
to  summon  witnesses  and  incur  expense  by  the  conduct  of  his  adver- 
sary, he  will  not  lose  the  right  to  recover  the  costs  of  such  witnesses, 
fees  and  mileage,  by  the  sul^quent  conduct  of  his  adversary  in  ren- 
dering their  services  unnecessary.    Ohio,  etc.,  R.  W.  Co.  v.  Trapp,  69 

2.  Abatnce  of. —  When  not  Ground  for  Conlinuanee. — ^The  law  provides  for 
taking  the  depositions  of  witnesses  who  live  without  the  reach  of  a 
subpoena,  and  a  party  who  relies  upon  his  ability  to  obtain  the  pres- 
ence of  witnesses  under  such  circumstances,  and  does  not  avail  him- 
self of  the  provisions  for  procuring  their  testimony  according  to  the 
law,  is  not  entitled  to  a  continuance  as  a  matter  of  right  if  he  fails  to 
secure  the  attendance  pf  such  witnesses.  The  court  may,  in  its  dis- 
cretion in  such  a  case,  grant  a  continuance,  but  that  discretion  is  not 
ordinarily  subject  to  review.  Ohio,  etc.,  R.  W.  Co.  v.  Wrape,  108 

3.  Phyticvm  at  an  Expert. — Ir^ury  to  Person. — It  ia  competent  to  ask  a 
medical  witness  his  opinion  as  to  the  probable  cause  of  an  injury  to 
a  person,  or  its  probable  results.        Pennsylvania  Co.  v.  Frund,  469 


END  OF  VOLUME  4. 

V.  <y,  U.  Ct 


A. 


Digitized  by  CjOOQIC 


Digitized  by  CjOOQIC 


Digitized  by  CjOOQIC 


Digitized  by  CjOOQIC 


Digitized  by  CjOOQIC 


Digitized  by  CjOOQIC 


Digitized  by  CjOOQIC 


Digitized  by  CjOOQIC 


